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PREFACE. 

It  is  hoped  that  the  title  of  this  book  affords  a  not  incorrect 
indication  both  of  the  matters  with  which  the  book  purports 
to  deal  and  of  those  which  it  makes  no  claim  to  embrace. 
The  relationships  to  which  railway  companies  are  parties 
and  which  arise  from  what  has  recently  been  described  by  a 
high  authority,  but  in  singularly  non-legal  language,  as  the 
"  sale  of  transport "  are  the  subject-matter  of  this  work.  No 
attempt  is  here  made  to  consider  the  law  which  governs  the 
incorporation  of  a  railway  company  and  the  making  of  the 
railway,  or  that  which  prescribes  its  relations  as  a  landowner 
to  adjoining  owners  and  occupiers,  and  its  relations  with  its 
officers  and  servants,  as  distinct  from  their  relations  with  the 
trading  and  travelling  public. 

The  author  apprehends  that  such  a  division  of  the  Law  of 
Railways  coincides  with  a  true  distinction  in  subject-matter, 
and  calls  for  no  elaborate  justification  here,  notwithstanding 
that  here  and  there  the  line  of  demarcation  is  hard  to  trace, 
and  that  occasionally  in  the  interests  of  lucidity  and 
completeness  it  is  necessary  to  ignore  it. 

Nor  is  it  necessary  to  justify  the  treatment  in  this  work 
of  the  common  law  of  carriage  in  as  great  detail  as  the 
statutory  law  peculiar  to  railways.  For  the  former  is  still  at 
least  of  equal  importance,  and  its  existence  is  pre-supposed 
in  every  provision  of  the  latter. 

But  the  attempt  which  has  been  made  to  embody  the 
provisions  of  the  common  law  in  rigid  propositions  does  call 
for  some  explanation,  since  it  cannot  be  denied  that  it  is  an 
essential  characteristic  of  the  common  law  that  it  is 
incapable  of  adequate  statement  in  such  a  form.  But  this 
method    seemed    to    be    less    objectionable    than    possible 
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alternatives,  which  involved  either  the  adoption  of  two 
essentially  different  methods  of  treating  common  and 
statutory  law  or  the  taking  of  statutory  enactments  as 
headings  or  titles  throughout,  and  dealing  with  common  law 
doctrines  under  the  heading  of  the  most  relevant,  or, 
perhaps,  the  least  irrelevant,  statutory  provision.  The  latter 
method,  in  particular,  suggests  a  view  of  the  function  of  the 
common  law  which  is  far  more  unhistorical,  false,  and 
derogatory  than  that  involved  in  any  possible  alternative 
method. 

Current  popular  belief  treats  the  whole  Law  of  Railways 
as  in  the  melting  pot,  and  it  may  seem  an  act  of  singular 
hardihood  to  publish  a  book  on  this  subject  at  the  present 
time. 

If,  however,  one  asks  oneself  how  much  of  the  law 
considered  in  this  volume  will  necessarily  or  even  probably 
undergo  change  as  a  result  of  legislation  affecting  the 
administration  or  even  the  ownership  of  railways,  it  will 
become  clear  that  a  large  part  of  the  law,  and  particularly 
that  as  to  carriage,  is  not  likely  to  be  affected. 

Doubtless  this  cannot  be  said  of  that  which  has  come  to 
be  called  the  Law  of  Railway  and  Canal  Traffic,  but  even 
here  the  changes  which  are  supposed  to  be  imminent  may 
prove  less  fundamental  from  a  legal  standpoint  than  is 
commonly  supposed. 

The  claim  of  the  trading  community  to  a  Court  or  Courts 
before  which  matters  regarding  rates,  facilities,  and  undue 
preference  can  be  decided  more  simply  and  cheaply  than 
before  the  Railway  and  Canal  Commission  cannot  be 
adequately  viewed  apart  from  the  causes  which  have  tended 
in  the  past  to  make  such  litigation  complex  and  costly.  It  is 
impossible  to  read  the  reports  of  cases  decided  by  the 
Commission  in  the  last  thirty  or  forty  years  without  being 
struck  with  the  fact  that  the  strictness  of  the  rules  as  to 
undue  preference,  and  the  difficulties  and  dangers  to  a 
railway  company  which  even  an  experimental  and  tentative 
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reduction  of  rates  involves  have  induced,  and,  indeed, 
compelled,  railway  companies  to  defend  themselves  before 
the  Commission  at  a  cost  and  with  a  wealth  of  material 
which  is  measured  not  by  the  money  value  of  the  applicant's 
demand,  but  by  that  of  the  concessions  which  others  may  be 
in  a  position  to  demand  if  the  applicant's  claim  be  granted. 
So  long  as  these  rules  exist  in  their  present  form,  it  would 
be  unjust  and,  indeed,  impossible  to  compel  railway 
companies  to  limit  their  energies  and  expenditure  in 
resisting  such  applications  to  an  amount  controlled  by  the 
amount  at  stake  in  a  particular  case.  But  it  is  precisely 
these  rules  which  the  trading  community  continues  to  regard 
as  little  less  than  a  charter  of  liberties. 

What  relaxation  of  the  fetters  now  imposed  upon  railway 
companies  (if  any)  the  trading  community  would  be  willing, 
or,  if  willing,  well  advised,  to  concede  as  consideration  for- 
the  establishment  of  tribunals  less  august  than  the 
Commission,  but  involving  less  cost  to  invoke  and  more  able 
to  consider  each  case  in  isolation,  is  a  question  upon  which 
the  writer  has  no  claim  to  express  an  opinion.  But  he 
cannot  but  believe  that  clear  thinking  on  this  subject  pre- 
supposes that  these  considerations  are  kept  in  view,  and  that 
this  condition  precedent  to  arrival  at  a  practical  conclusion 
is  not  infrequently  ignored. 

A.  L. 

Goldsmith  Building, 
Temple.  • 

September,  1920. 
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26  &  27  Vict.  c.  92  (The  Railways  Clause*  Act)— 

s.  5 398 

s.  6  r 398 

s.  30   112,    114,  536 

s.  31 113,    114,  535 

s.  32   431 

1864. 

27  &  28  Vict.  c.  95  (The  Fatal  Accidents  Act)— 

s.  1   416-417 

s.  2   418,   420 

27  &  28  Vict.  c.  121  (The  Railways  Construction  Facilities  Act) — 

s.  51    : 207 

1865. 

28  &  29  Vict.  c.  94  (The  Carriers  Act  Amendment  Act)— 

s.   1 169 
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1868. 

31  &  32  Vict.  c.  119  (The  Regulation  of  Railways  Act)— 

s.  2   153,  534 

s.  14  152-3 

s.  15  452 

s.   16  112,  533-535,   536,  537 

s.  17  317,  321,  323,  360 

s.  22  392,  444 

s.  36  208 

s.  37  207,  211 

1869. 

32  &  33  Vict.  c.  87  (The  Prevention  of  Gaming  (Scotland)  Act) — 

s.  3  438 

1870. 

33  &  34  Vict.  c.   19  (The  Railways  (Powers  and  Construction)   Acts,   1864, 

Amendment  Act) — 

s.  6  : , 207 

1871. 

34  &  35  Vict.  c.  78  (The  Regulation  of  Railways  Act)— 

s.  12    113,    114 

34  &  35  Vict.  c.  86  (The  Regulation  of  the  Forces  Act)— 

s.   16   : 539 

1873. 
36  &  37  Vict.  c.  38  (The  Vagrant  Act  Amendment  Act)— 

s-  3  438 

36  &  37  Vict.  c.  48  (The  Regulation  of  Railways  Act)— 

s-  3  „ 537 

s-  6  220,   543 

s-  8  ; 533 

s-  11  499,  508 

s.  12  499 

b-  14  313-321,    323,    360,  535 

s-  18  220 

s-  19  220 

s-  20  207 

1874. 

37  &  38  Vict.  c.  40  (The  Board  of  Trade  Arbitrations,  &c.  Act)— 

s-  6   290,   548 

s-  7   290,   548 

1875. 

38  &  39  Vict.  c.  17  (The  Explosives  Act)— 

s-  3  236 

s-  5  253 

s-  10    246 

s-  33    240,    245 

s-  35    247-8 

s.  36   247 

s-  37   247 
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1875 — continued. 
38  &  39  Vict.   o.   17  (The  Explosives  Act) — continued. 

s.  38   247 

s.  39  240,  245,  247-8,  253 

s.  50   247 

s.  58    254-5 

s.  63    256-7 

s.  66    256-7 

s.  73   254-5 

s.  74    254-5 

s.  75    254-5 

s.  78    255 

s.  79    255 

s.  82    253 

s.  88    253 

s.  96    254 

s.  100  253 

s.  106  = 236 

s.  108  236 

1882. 
45  &  46  Vict.  c.  74  (The  Post  Office  (Parcels)  Act)— 
s.  2— 

(1)    225-226 

(2)    225-226 

(3)    226 

(4)   226 

s.  3— 

(1)  223 

(2)  223 

(3)  224 

(4)  224 

(5)  224 

s.  4    226 

s.   5— 

(1)    227 

(2)    227 

s.  6— 

(1)    227 

(2)    227 

s.  7— 

(1)    224-225 

(2)    225 

(3)    225 

(4)    225 

(5)    225 

s.  8    232 

s    g 

(1)    T 230 

(2)    230 

(3)   223,  230-231 

(4)    230-231 

8.  10 232 

s.  11    223 
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1882 — continued. 

45  &  46  Vict.  c.  74  (The  Post  Office  (Parcels)  Act)— continued. 

s.  12— 

(1)    231 

(2)    231 

(3)    231 

(4)    231 

s,   13    222 

s    14   222 

s!  15   '.'. 222 

8.  17   223,   226 

Second    Schedule    228 

Third  Schedule— 

1    227-228 

2    228 

3    228-229 

4 229 

5    _ 229-230 

6    230 

1883. 

46  &  47  Vict.  c.  34  (The  Cheap  Trains  Act)— 

•.  2   449 

s.  3  446-449 

s.  4  451 

s.  5   452 

s.  6  235,   426-428 

1888. 
51  &  52  Vict.  c.  25  (The  Railway  and  Canal  Traffic  Act)— 

s.  7  336,  471,  526 

s.  8  '   543 

s.  9    530-532 

s.  10  269,  305,   309 

s.  11   455-456,   477 

s.  12    543-546 

s.  13    544-546 

s.  14   504 

s.  15   533 

s.  16   532 

s.  19    546-548 

s.  24   265 

(11)   268 

s.  25   450,   499,   506-526,   537-538 

s.  26    499,    523 

s.  27   527 

(1)    472-490 

(2)    490-497 

(3)    498 

s.   28   535-537 

s.  29    526-529 

s.  30   471 

s.    31    352-3 

s.  33    321-324 

(1)    321-2 
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1888 — continued. 

51  &  52  Vict.  c.  25  (The  Railway  and  Canal  Traffic  Act) — continued. 

a.  33(2)     322 

(3)    287,   300,  322 

(4)    322 

(5)    322-3 

(6)    326-8 

s.  34   314 

s.  55   112,  471,  497,  537 

53  &  52  Vict.  c.  43  (The  County  Courts  Act)  — 

s.  116   46 

1889. 

52  &  53  Vict.  c.  45  (The  Factors  Act)— 

s.  2  58 

s.  9  53 

s.  10  58 

52  &  53  Vict.  c.  57  (The  Regulation  of  Railways  Act)— 

s.   5   430,   431,   434,   441-443 

s.    6    452-3 

s.  7  430 

1891-1892. 
The  (Rates  and  Charges)  Order  Confirmation  Acts — 

=.  1  of  the  Act  266 

s.  2   266 

s.  3  266 

s.  4  266,   272-273 

s.  2  of  the  Order   273-282 

s.  3  282-284,   323 

s.  4  284-286,  293,  323 

s.  5  283,  284,  286-302,  310,  323,  324 

s.  6   300-302 

s.  7  291,   292,   302 

s.  9   281 

s.  10    302-3 

s.  11  303 

s.  12    303-4 

s.  13  304 

s.  14  304 

s.  15  304 

s.  16  304 

s.  17  304 

s.  18  304 

s.  19  305 

s.  20  268 

s.  21 302 

s.  23  301-2 

s.  24  273 

s.  25  290 

s.  26  273,  284,  291 

Appendix  to  Order  266 

Part  I.  of  Schedule  266 

Part  II 200,  267,  306 

Part  III 267 
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1891-1892 — continued. 
The  (Rates  and  Charges)   Order  Confirmation  Acts — continued. 

Part  IV 91,  234,  267,  305-307 

Part  V 267,   465 

Part  VI 267,  305 

Classification  267-8 

A  List  of  the  (Rates  and  Charges)  Order  Confirmation  Acts. 

1891. 

54  &  55   Vict.    c.    ccxiv.  (Great  Eastern  Ry.   Co.). 

ccxv.  (Great  Northern  Ry.  Co.). 

ccxvi.  (London  &  South  Western  Ry.   Co.). 

ccxvii.  (London,  Brighton  &  South  Coast  Ry.   Co.). 

ccxviii.  (London,   Chatham  &  Dover  Ry.   Co.). 

ccxix.  (Midland  Ry.  Co.). 

ccxx.  (South  Eastern  Ry.  Co.). 

ccxxi.  (London  &  North  Western  Ry.  Co.). 

ccxxii.  (Great  Western  Ry.   Co.). 

1892. 

55  &   56   Vict.   c.    xxxix.         No.  1  (Abbotsbury  Ry.,   etc.). 

xl.  No.  2  (Brecon  &  Merthyr  Tydfil  Junction  Ry.). 

xli.  No.  3  (Cambrian  Ry.,  etc.). 

xlii.  No.  4  (Cleator    &    Workington    Junction    Ry., 

etc.). 

xliii.  No.  5  (East  London  Ry.,  etc.). 

xliv.  No.   6  (Festiniog  Ry.,   etc.). 

xlv.  No.  7  (Furneas  Ry.,   etc.). 

xlvi.  No.  8  (Hull,    Barnsley   &   West   Riding   Junc- 

tion Ry.). 

xlvii.  No.  9  (Isle  of  Wight  Ry.,   etc.). 

xlviii.  No.  10  (Lancashire  &   Yorkshire  Ry.,   etc.). 

xlix.  No.   11  (London,   Tilbury  &  Southend  Ry.   Co., 

etc.). 

1.  No.    12  (Manchester,     Sheffield    &    Lincolnshire 

Ry.  Co.,  etc.). 

li.  No.   13  (Metropolitan  Ry.,  etc.). 

Hi.  No.   14  (Midland    &    South    Western    Junction 

Ry.,  etc.). 

liii.  No.   15  (North  Eastern  Ry.,  etc.). 

liv.  No.  16  (North  London  Ry.). 

lv.  No.  17  (North   Staffordshire  Ry.,   etc.). 

lvi.  No.   18  (Taff  Vale  Ry.,  etc.). 

lvii.  No.   19  (Caledonian  Ry.,   etc.). 

lviii.  No.   20  (Callander  &  Oban  Ry.). 

lix.  No.  21  (City  of  Glasgow  Union  Ry.). 

lx.  No.  22  (Glasgow  &   South  Western  Ry.,   etc.). 

lxi.  No.  23  (Great  North  of  Scotland  Ry.). 

lxii.  No.  24  (Highland  Ry.). 

Ixiii.  No.  25  (North  British  Ry.,  etc.). 

lxiv.  No.  26  (Athenry  &  Ennis  Junction  Ry.,  etc.). 

The  last-named  Act  is  applicable  to  all  the  Irish  railways. 

1893. 

56  &  57  Vict.  c.  38  (The  Conveyance  of  Mails  Act)— 

s.  1  216,  220,  232 
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56  &  57  Vict.  c.  71  (The  Sale  of  Goods  Act)— 

s.  4 41 

8.  17  (1)   60 

s.  19  (1)   40 

s.  25  (2)   58 

s.  32— 

(1)  38 

(2)   38,  44,  72 

s.  38— 

(1)    58,   66 

(2)  » 58-59 

B.  39— 

(1)  57 

(2)   , 57,  60,  79 

s.  41  60 

s.  43  60 

s.  44  60,  67 

s.  45— 

(1)  62 

(2)  64 

(3)  65 

(4)  65 

(5)  63 

(6)  65 

(7)  66 

«.  46— 

(1)   62 

(2)  61 

D.  47— 

(1)  57 

(2)   58 

s.  48— 

(1)  66 

(2)  66 

(3)  66 

s.  62  (3)  60 

1894.      . 

57  &  58  Vict.  c.  54  (The  Railway  and  Canal  Traffic  Act)— 

s.  1  293,  325,  328-336,  337,  338 

-  (1)  328-336 

(2)   - 325 

(3)  328,  336 

(4)  328,  336 

(5)  328,  336 

s.  2   546-548 

s.  3   314-5 

s.  4  290 

57  &  58  Vict.  c.  57  (The  Diseases  of  Animals  Act) — 

s.  21  198 

s.  22  198 

s.  23  , 204-5 

s.  51  204 

s.  54  204 
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1894 — continued. 
57  &  58  Vict.  c.  60  (The  Merchant  Shipping  Act)— 

s.  502  114 

s.  503  ' 114 

1903. 

3  Edw.  VII.  c.  42  (The  County  Courts  Act)  — 

s.'  3  46 

1904. 

4  Edw.   VII.   c.   19  (The  Railways  (Private  Sidings)  Act)— 

s.  2   462 

s.   3  463 

1908. 

8  Edw.    VII.   c.   7   (The  Fatal   Accidents    (Damages)   Act)— 

s.  1   418-419,   420-421 

1913. 
2  &  3  Geo.  V.  c.  29  (The  Railway  and  Canal  Traffic  Act)— 

s.  1   337-340 

1917. 
7  &  8  Geo.   V.   c.   3  (Tlie  Railway  Passenger  Duty  Act)— 

s.  1  449 

7  &  8  Geo.  V.   c.  51  (The  Air  Force  Constitution  Act)— 

s.  13   428 

1919. 

9  &  10  Geo.  V.  c.  50  (The  Ministry  of  Transport  Act)— 

s.  3   282 

(1)  340 

(1)  (a)  449 

(1)  (e)   293,   328,   340-343,   538-540 

(1)  (0  (i)   298,  328,  340,  343-349 

(1)  (c)  (iii)    538-540 

(1)  (e)  298,   341,   342,   349,  541 

(1)  (/)    342,    540-541 

(2)   342,   541-2,   548 

s.    8   (6)    343,   538,    540 

s.    9— 

(1)    354 

(2)    354-5 

s.  13— 

(1)    278,  298,  464 

(2)   282 

(4)   281,   298 

(4)   (a)  464 

(4)  (6)    281-2 

(4)  (c)    298 

(5)  278,  282,  464 

s-    19    (c)    , 548 

9  &  10  Geo.  V.  c.  73  (The  County  Courts  Act)— 

s-  11   46 

9  &  10  Geo.  V.  c.  91  (Ministry  of  Agriculture  Act)— 

s-   1  197 
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OF 

TRANSPORT    BY    RAILWAY. 


SECTION    1. 

RAILWAYS   AND    THE    COMMON    LAW. 

(I.)  Eailways  revolutionised  the  methods  and  conditions  of 
carriage  of  goods  by  land,  but  they  created  no  revolution  in 
the  law  of  carriage.  The  Carriers  Act  of  1830,  almost  the  first 
statutory  regulation  of  the  common  law  doctrines  of  carriage, 
preceded  the  introduction  of  railways  as  commercial  under- 
takings. But,  when  that  introduction  took  place,  no  vast  legal 
changes  immediately  followed.  The  common  law  and  the 
Carriers  Act  were  applied  quite  readily,  and  with  comparative 
ease,  to  the  new  class  of  carriers,  and  they  are  still  applicable 
to-day.  In  course  of  time  they  proved  inadequate,  as  rules 
framed  to  apply  to  the  owners  of  a  few  small  carts  could  hardly 
fail  to  do,  when  the  business  of  carriage  passed  into  the  hands 
of  large  and  powerful  joint-stock  companies.  But  the  existing 
law  was  merely  inadequate,  not  inapplicable;  and  the  inter- 
vention of  Parliament  has  been  directed  to  the  strengthening 
of  the  old  rules,  the  preservation  of  the  old  measure  of  liability, 
and  the  prohibition  of  certain  contracts  excluding  this  liability 
which  the  power  of  the  railways  enabled  them  to  impose,  to 
the  manifest  injury  of  the  public. 

The  common  law  rules,  therefore,  and  in  particular  those 

relating  to  the  common  carrier,  remain  in  force,   and  they 

form  no  mere  historical  appendage  to  the  law  of  carriage  by 

railway,  but  the  very  basis  of  that  law,  which,  apart  from  them, 

is  meaningless.     Eailway  companies,  when  they  appeared*  did 

1  * 

.      L.B.L.  1 
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not  strike  those  who  administered  the  law  as  carriers  so 
different  from  those  who  had  preceded  them  as  to  require  the 
creation  of  new  rules,  and  the  abrogation  of  old.  The  existing 
law  was  applied  to  them,  and  though,  in  a  few  instances,  it 
was  thought  that  some  modification  would  be  necessary  (as, 
for  instance,  that  the  conception  of  the  common  carrier  could 
not  be  applied  to  a  carrier  of  animals),  in  the  end  it  was  the 
suggested  special  rules,  and  not  the  general  law,  which  failed 
to  survive.  The  carriage  of  goods  by  railway  is,  therefore, 
apart  from  modifications  imposed  by  legislation,  governed  by 
the  rules  of  the  common  law,  and  this  is  explicitly  recognised 
and  declared  by  section  89  of  the  Railways  Clauses  Act,  1845, 
which  is  in  the  following  terms  :  ' '  Nothing  in  this  or  the 
special  Act  contained  shall  extend  to  charge  or  make  liable  the 
company  further  or  in  any  other  case  than  where,  according 
to  the  laws  of  the  realm,  stage  coach  proprietors  and  common 
carriers  would  be  liable,  nor  shall  extend  in  any  degree  to 
deprive  the  company  of  any  protection  or  privilege  which 
common  carriers  or  stage  coach  proprietors  may  be  entitled  to ; 
but,  on  the  contrary,  the  company  shall  at  all  times  be  entitled 
to  the  benefit  of  every  such  protection  and  privilege."  The 
Act  is  merely  a  Clauses  Act;  section  89  does  not  purport  to 
impose  de  novo  upon  railways  rules  otherwise  inapplicable;  it 
prevents  their  private  Acts  displacing  the  common  law;  it 
recognises  that  the  common  law  has  always  applied. 


SECTION   2. 

THE  HISTORY  OF  THE  COMMON  CARRIER'S  LIABILITY. 

(II.)  The  liability  of  a  common  carrier  appears  in  modern 
law  as  an  isolated  phenomenon ;  it  is  full  of  incidents  to  which 
the  modern  liability  of  other  bailees  fails  not  merely  to  provide 
a  parallel,  but  to  afford  any  measure  of  comparison.  In  such 
circumstances  the  origin  of  the  liability  would  not  be  irrelevant 
to  this  work,  even  though  modern  authorities  had  fixed  and 
defined  the  liability  beyond  serious  doubt.  But  considerable 
questions  are  still  open  (as,  for  instance,  the  legal  result  of  the 
carrier's  omission  to  define  the  places  to  which  he  carries) 
which  cannot  be  resolved  without  some  knowledge  of  the 
history  of  the  liability ;  so  that  a  practical  treatise  cannot  omit 
all  reference  to  it  without  surrendering  any  claim  to  complete- 
ness. 

A  consideration  of  even  the  modern  cases  gives  rise  to  at 
least  three  questions  : — 

(1)  Why  is  a  common  carrier  said  to  be  "  in  the  nature  of 
an  insurer  "  of  the  goods  which  he  carries  (Lord  Mansfield, 
C.J.,  Forward  v.  Pittard  (1785)  1  T.  E.  27,  at  p.  33)? 

(2)  Why  is  he  liable  to  an  action  sounding  in  tort,  or  even 
to  indictment,  for  a  refusal  to  carry? 

(3)  Why  is  his  liability  said  to  be  based  on  "  the  Custom  of 
England"? 

Some  portions  of  the  answers  to  these  questions  have  not 
been  settled  beyond  the  reach  of  controversy,  and  such  con- 
troversy cannot  conveniently  be  pursued  here.  All  that  is 
attempted  is  a  summary  of  the  argument  and  conclusions  of 
the  detailed  and  authoritative  investigation  of  the  matter 
carried  out  by  Chief  Justice  Oliver  Wendell  Holmes  (Holmes' 
"The  Common  Law,"  sub  voce;  "The  Bailee  at  Common 
Law,"  p.  164  et  seq.);  with  an  indication  of  the  nature  and 
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weight  of  the  criticism  to  which  some  of  his  conclusions  have 
been  subjected. 

(1)  The  Nature  of  the  Liability. — Primitive  Germanic  law  was  con- 
cerned to  protect  possession,  and  possession  only.  He  who  was  ousted 
from  possession  was  apt  to  take  means  to  regain  possession  by  self- 
help.  The  law  was  concerned  to  give  a  legal  remedy  which  would 
cover  the  same  ground;  therefore  it  was  concerned  to  regard  the  fact 
of  possession,  and  not  any  theory  of  ownership.  Now  a  bailee  has 
physical  possession,  and  he  is,  therefore,  the  only  person  to  whom 
early  law  concedes  the  legal  right  to  sue  if  he  be  wrongfully  deprived 
of  it.  The  bailor's  rights  are  simply  rights  against  the  bailee ;  no  right 
is  considered  to  be  in  him  to  follow  the  property.  Then,  at  a  sub- 
sequent but  fairly  early  period,  the  bailor,  because  he  is  recognised  as 
the  owner,  is  granted,  equally  with  the  bailee,  a  right  to  sue  for  the 
goods  in  the  hands  of  a  stranger. 

That  this  is  the  normal  line  along  which  systems  of  Germanic  law 
develop,  admitted  of  little  doubt  before  Holmes  wrote.  He  was  con- 
cerned to  show,  by  reference  to  the  Year  Books  and  other  authorities, 
that  English  law  was  no  exception  to  the  rule.  Into  this  discussion 
it  is  impossible  to  enter  at  length ;  it  will  be  sufficient  to  say  that  his 
conclusions  upon  this  point,  as  a  result  of  his  labours  and  those  of 
others,  hardly  admit  of  any  doubt.  It  follows  that,  when  the  bailee 
alone  could  sue  to  recover  the  goods,  he  must  have  been  liable  to  the 
bailor,  at  least  in  all  cases  where  he1  had  a  right  to  recover  the  goods 
from  a  stranger,  else  by  collusion  the  bailor  could  be  deprived  of  his 
property,  without  having  even  a  right  of  action  against  the  bailee. 
The  extent  of  this  liability  is  still  a  matter  of  controversy,  but,  at  any 
rate,  it  was  so  strict  that  when  the  bailor  obtained  a  right  to  sue  a 
stranger  for  the  goods  the  cause  and  effect  of  the  rule  were  inverted, 
and  the  concurrent  right  of  the  bailee  to  sue  was  said  to  be  due  to  the 
strictness  of  his  liability  over  to  the  bailor.  Holmes  is  concerned  to 
show  that  the  bailee's  liability  over  was  an  absolute  liability,  indepen- 
dent of  negligence,  and  that  the  common  carrier  alone  still  remains 
under  this  liability.  Southoote  v.  Bennett  ((1601)  Cro.  Eliz.  815; 
4  Co.  Rep.  88b),  in  which  an  ordinary  bailee,  not  a  carrier,  was  held 
liable,  notwithstanding  a  loss  by  robbery  without  negligence,  was,  in 
his  view,  decided  in  strict  accordance  with  precedent.  But  about  this 
time  a  great  change  in  procedure  was  taking  place. 

Detinue  was  the  form  of  action  by  which  a  bailor  sued  a  bailee. 
But  Detinue  was  unsatisfactory,  not  only  because  the  defendant  could 
wage  his  law,  but  also  because,  if  the  goods  were  returned  in  specie, 
no  damages  for  injury  to  them  could  be  given.  To  give  the  bailor  an 
Action  on  the  Case  for  injury  to  the  goods  involved  the  proposition  that 
damages  for  a  mere  non-feasance  could  be  given  in  an  action  sounding 
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in  tort.  This  difficulty,  in  the  case  of  an  ordinary  bailee,  was  over- 
come by  the  use  of  the  words  '  super  Be  assumpsit,'  which,  originally 
used  as  an  inducement  to  an  action  of  tort,  finally  developed  into  the 
action  of  Assumpsit,  sounding  wholly  in  contract.  But  if  the  bailee 
were  a  carrier,  Case  might  be  brought  for  a  non-feasance  without 
recourse  to  this  device.  He  could  be  sued  as  a  common  carrier;  for 
the  law  recognised  "  the  general  obligation  of  those  exercising  a  public 
or  '  common  '  business  to  practise  their  art  on  demand  and  show  skill  in 
it.  '  For, '  as  Fitzherbert  says,  '  it  is  the  duty  of  every  artificer  to 
exercise  his  art  rightly  and  truly  as  he  ought'  "  (Holmes,  op.  cit., 
p.  184,  F.  N.  B.  94  D.  Carriers  pursued  such  an  operation,  other 
bailees  did  not;  a  "  common  bailee  "  was  never  heard  of. 

About  the  time  of  Southcote's  Case  (supra)  the  doctrine  of  con- 
sideration was  in  process  of  development,  so  that  in  Woodlife's  Case 
(  (1596)  Moore  462,  Owen  57),  which  was  decided  five  years  before 
Southcote's  Case,  whatever  doubts  the  Court  might  feel  about  a  plea 
of  "robbery  with  defendants  own  goods,"  in  the  case  of  a  bailee, 
Popham,  C.J.,  could  say  that  it  was  certainly  a  bad  plea  in  the  case  of 
a  carrier,  ' '  because  he  was  paid  for  his  carriage. ' '  Space  does  not 
permit  a  detailed  examination  of  the  cases  which  followed,  but  it  may 
be  found  at  length  in  Holmes.  Sufficient  has  been  said  to  indicate 
that  Case  became  applicable  to  carriers  in  such  a  way  as  to  suggest  a 
distinction-  between  the  liability  of  carriers  and  other  bailees.  An 
ordinary  bailee  was  sued  in  Case  by  means  of  a  fiction,  which  per- 
mitted a  breach  of  contract  to  appear  as  a  breach  of  duty,  but  a  carrier, 
by  reason  of  his  common  occupation,  was  charged  directly  with  a  tort. 

At  length  came  Coggs  v.  Bernard  (  (1703)  2  Ld.  Baym.  909).  Lord 
Holt  was  a  reformer,  anxious  to  commend  the  law  as  essentially  reason- 
able. When  it  is  remembered  that  the  basis  of  a  bailee's  liability  was 
so  little  understood  that  eause  and  effect  were  inverted,  it  will  be  seen 
that  it  involved  no  obvious  breach  with  the  past  to  say,  as  did  Lord 
Holt,  that  Southeot&'s  Case  was  wrong  in  so  far  as  it  applied  to  bailees, 
and  that  the  carrier's  liability  depended,  not  on  his  being  a  bailee,  but 
on  his  public  occupation  and  his  reward.  Hence  the  peculiar 
liability  of  a  Common  Carrier.  Chief  Justice  Holmes'  argument,  of 
which  the  above  is  a  summary,  has  been  challenged  in  part  by 
Beale  ("  History  of  the  Carrier's  Liability,"  Select  Essays  in  Anglo- 
American  Legal  History,  Vol.  3,  p.  148).  His  view  is  that  the  bailee 
was  not  originally  liable  to  the  bailor  absolutely,  but  that  the  measure 
of  his  liability  was  gradually  increased;  that  Southcote's  Case  went 
further  than  any  former  case;  that  Lord  Holt,  in  refusing  to  follow  it, 
was  going  back  to  the  old  law ;  that  he  ought  equally  to  have  denied 
that  it  applied  to  carriers;  and  that  his  failure  to  do  so,  coupled  with 
the  fact  that  Lord  Mansfield  accepted  his  view  in  Forward  v.  Pittard 
(supra),  is  the  true  origin  of  the  carrier's  peculiar  liability.     This  view 
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involves  great  difficulties,  which  are  nowhere  more  strongly  stated 
than  in  an  editorial  note  to  the  Essay.  Holmes  suggests  a  develop- 
ment thoroughly  in  accord  with  the  normal  development  of  Germanic 
law  ;  Beale  presupposes  a  contrary  development,  and  he  gives  no 
adequate  reason  why,  at  a  time  when  an  action  is  allowed  to  the  bailor 
against  a  stranger,  the  liability  of  the  bailee  to  him  should  be  made 
more  severe. 

(2)  The  Liability  to  Proceedings  for  Refusal  to  Carry. — This  liability 
springs  directly  from  the  notion  of  public  employment  (supra).  Inn- 
keepers, victuallers,  farriers,  tailors,  taverners,  smiths,  carriers,  ferry- 
men, sheriffs,  and  gaolers  were  all  liable  to  action  or  indictment  for 
refusal  to  perform  their  proper  functions  (see  the  authorities  from  the 
Year  Books  collected  by  Beale,  op.  cit.,  p.  154).  The  negligent  per- 
formance of  their  duties  was  equally  actionable,  and  it  is  no  doubt  still 
good  law  that  a  common  carrier  who  loses  or  injures  goods  is  guilty, 
not  merely  of  a  breach  of  contract,  but  of  a  wrongful  act,  though  in 
practice  the  liability  is  now  treated  as  arising  purely  ex  contractu  (see 
"  Doctor  and  Student,"  c.  38,  cited  in  Beale,  op.  cit.,  p.  156,  for  a 
list  of  wrongs,  quite  distinct  from  refusal  to  carry,  which,  if  com- 
mitted by  a  carrier,  were  misdemeanours). 

(3)  "  The  Custom  of  England." — There  is  some  doubt  why  these 
words  were  used  in  connection  with  the  carrier's  liability.  Enough 
has  been  written  above  to  show  that  the  liability  does  not  rest  on  any 
customary  rule  overriding  a  general  rule  of  law.  It  may  be  that,  when 
Case  began  to  be  brought  against  carriers,  alleging  a  public  employ- 
ment, the  words  were  transported  from  the  Writ  against  Innkeepers, 
which  laid  a  duty  "  by  the  law  and  custom  of  England, "  by  which  was 
meant  no  more  than  "  by  the  common  law  "  (see  Holmes,  op.  cit., 
p.  188).  In  Rich  v.  Kne eland  ( (1613)  Hobart  17,  Cro.  Jac.  330)  it  was 
pleaded  that  "  by  the  customs  of  England  (common)  carriers  ought  to 
keep  the  goods  delivered  to  them  to  be  safely  carried,"  and  in  the 
Exchequer  Chamber  "  it  was  resolved  that  though  it  was  laid  as  a 
custom  of  the  realm,  yet  indeed  it  is  common  law  "  (see  Holmes,  op. 
cit.,  pp.  189,  190). 


SECTION  3. 

THE  COMMON  CARRIER  AT  COMMON  LAW. 

The  Profession. 

(III.)  A  common  carrier  is  one  who  holds  himself  out, 
either  expressly  or  by  a  course  of  conduct  (a),  as  willing  to 
carry  for  reward  (b),  without  special  conditions  and  between 
fixed  termini  if  he  elects  to  fix  them  (c),  the  goods  generally, 
or  any  particular  class  or  classes  of  goods  (d),  of  all  such 
persons  as  desire  to  employ  him. 

(a)  Common,  Public,  and  Private  Carriers.  —  "The  question 
whether  a  man  is  a  common  carrier  or  not  is  one  of  fact  "  (Bailhache,  J. , 
Belfast  Bopework  Company  v.  Bush&U  [1918]  1  K.  B.  210  at  p.  212). 
And  to  make  a  man  a  common  carrier  it  must  be  found  as  a  fact  that 
he  has  professed  or  held  himself  out  to  be  such.  Profession  is  a 
unilateral  act;  it  is  the  act  of  the  carrier  alone,  and  from  it  two  con- 
sequences inevitably  flow,  namely,  that  if  he  refuses  without  excuse  a 
consignment  of  goods  which  are  included  in  his  profession  he  may  be 
sued  in  tort,  or  even  indicted,  for  such  refusal ;  and  that  when  he 
accepts  any  such  goods  for  carriage,  and  does  not,  by  contract  with 
the  consignor,  impose  upon  himself  some  other  measure  of  liability, 
the  mere  fact  of  acceptance  subjects  him  to  the  severe  liability  of  a 
common  carrier. 

Profession  is  not  merely  an  offer,  which  anyone  may  accept,  and  so 
bind  the  carrier  in  contract ;  it  is  an  act  by  which  the  carrier  takes  upon 
himself  a  legal  duty  for  breach  of  which  he  is  liable  apart  from  con- 
tract altogether. 

But  though  the  measure  of  his  liability  is  imposed  by  the  law,  the 
extent  of  it  is  entirely  in  the  carrier's  discretion;  the  law  will  not 
prescribe  the  limits  of  his  profession.  Thus  he  may  limit  it  to  one 
class  of  goods,  or  to  a  defined  number  of  classes,  or  to  goods  not 
exceeding  certain  values  or  dimensions,  and  in  every  such  case,  though 
he  may  be  a  carrier  of  other  kinds  of  goods,  he  can  only  be  sued  for  a 
refusal  to  accept  goods  of  which  he  is  a  common  carrier  {Johnson  v. 
M.  By.  (1849)  4  Ex.  367,  and  see  cases  cited  in  note  (c) ). 

The  law,  however,  has  never  required  a  formal  or  written  pro- 
fession, and,  in  the  great  majority  of  cases,  a  carrier's  profession  has 


8  THE  COMMON  GABBIER  AT  COMMON  LAW. 

to  be  deduced  from  his  conduct  and  habits.  "  A-  man  may  be  a  com- 
mon carrier  without  so  styling  himself  "  (Bailhache,  J.,  Belfast  Rope- 
work  Co.  v.  Bushsll,  supra,  at  p.  212).  Therefore,  when  a  man 
exercises  the  business  of  a  carrier,  in  circumstances  that  make  him 
a  common  carrier,  but  does  not  exhibit  a  formal  catalogue  of  the 
articles  to  which  his  profession  applies,  the  Courts  may  have  to  decide 
what  goods  he  can  be  compelled  to  carry.  Now  the  common  law  has 
never  attempted  to  devise  a  list  of  goods  which  a  carrier  must  accept 
unless  he  expressly  excludes  them  from  his  profession.  If  the  carrier 
does  not  define  his  profession  its  extent  is  a  question  of  fact,  and  it  has 
to  ba  determined  by  reference  to  his  means  of  carriage,  his-  circum- 
stances, and  his  conduct.  So  that  he  will  not  be  heard  to  say  that  he 
is  not  a  common  carrier  of  goods  which  he  is  shown  to  have  constantly 
accepted  without  special  terms,  nor  will  he  be  compelled  to  accept 
dangerous  goods,  or  goods  of  exceptional  size  even  though  he  professes 
to  carry  ordinary  goods  of  the  kind  in  question  (see  note  (d)  to  this 
title,  title  IV.  (/),  and  title  V.  (/) ). 

So  far  the  carrier's  liability  has  been  discussed  only  in  relation  to 
his  liability  to  an  action  for  refusal  to  carry.  This  is  historically  the 
criterion  whether  he  is  a  common  carrier  or  not.  Anyone  may,  how- 
ever, contract  to  carry  goods,  though  he  be  not  a  common  carrier.  If 
such  a  one  be  a  mere  casual  contractor  or  if  he  reserves  a  right  to 
accept  or  reject  goods  offered  to  him,  he  is  called  a  private  carrier,  and, 
as  a  mere  bailee  for  reward,  he  is  liable  only  for  negligence.  It  is 
sometimes  stated,  and  more  often  assumed,  that  every  carrier  .must  be 
either  a  common  or  a  private  carrier.  Such  a  view  cannot  easily  be 
reconciled  either  with  the  law  or  the  facts  of  modern  carriage.  A 
carrier  may  profess  to  be  a  common  carrier,  but  may  exclude  certain 
goods  from  the  ambit  of  his  profession,  either  expressly,  or  by  implica- 
tion from  his  conduct.  Of  such  goods  he  is  not  a  common  carrier  and 
he  cannot  be  sued  for  refusing  to  carry  them.  But  he  may  never- 
theless regularly  or  occasionally  accept  such  goods  and  then  the 
measure  of  his  liability,  and  not  his  right  to  refuse  them  altogether,  is 
the  important  question.  If  he  always  insists  on  a  special  contract,  this 
alone  will  measure  his  liability,  but  if  he  omits  to  do  this  his  liability 
falls  to  be  determined  by  law.  Now  if  every  carrier  be  either  a  com- 
mon or  a  private  carrier,  it  is  manifest  that,  as  he  is  not  a  common 
carrier,  he  must  be  a  private  carrier  of  the  goods  in  question,  and  be  liable 
merely  for  negligence.  It  is  clear,  however,  that  this  is  not  the  law. 
Suppose  his  profession  is  set  out  in  a  public  notice,  and  is  limited  to 
exclude  certain  goods,  and  suppose  he  accepts  such  goods  without 
making  a  special  contract.  Now,  although  he  could  have  refused  to 
carry  them,  if  he  accepts  them  without  a  special  contract  he  will  be 
under  the  liability  of  a  common  carrier.  Section  4  of  the  Carriers  Act 
entails  this.     He  is  a  "  public  common  carrier  ";  his  profession  makes 
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him  such,  and  unless  he  makes  a  special  contract  in  the  terms  of  the 
notice,  it  will  not  limit  his  liability,  even  though  it  would  have 
afforded  a  good  answer  to  an  action  for  refusing  to  carry.  (See 
title  XX  (a) .) 

Nor  will  the  result  differ  if  his  profession  be  not  express.  The 
public  carrier  may  be  able  to  establish  from  his  course  of  conduct,  in 
an  action  for  refusing  to  carry,  that  he  has  not  professed  to  carry 
certain  goods.  But  if  he  has  accepted  such  goods  without  objection 
and  without  a  special  contract,  he  will  not  be  heard,  as  against  that 
consignor,  to  disavow  his  acceptance  and  set  up  that  he  is  not  a  com- 
mon carrier  of  the  goods.  But  the  strongest  ground  for  supporting  the 
proposition  that  a  rigid  division  of  all  carriers  into  common  and 
private  is  impossible  is  found  in  the  co-existence  of  two  rules  of  law, 
neither  of  which  is  open  to  question,  namely,  that  a  railway  company 
is  entitled  to  refuse  to  be  a  common  carrier  of  any  kind  of  goods,  while 
at  the  same  time  whenever  it  carries  goods  without  a  special  contract 
it  carries  them  under  the  liability  of  a  common  carrier.  Since  Shaw 
v.  G.  W.  By.  [1894]  1  Q.  B.  373,  it  has  been  recognised  that  section  7 
of  the  Bailway  and  Canal  Traffic  Act  is  confined  to  cases  where  the 
railway  company  has  been  negligent,  and,  therefore,  when  the  special 
contract  is  avoided  there  can  be  no  question  that  the  company  is  liable 
for  the  casualty  which  has  occurred.  But  in  the  earlier  cases,  when 
this  limitation  was  not  recognised,  it  was  laid  down  times  without 
number  that,  once  the  special  contract  was  gone,  the  company  was 
liable  as  a  common  carrier,  and  this  was  held  to  be  so  even  in  the  case 
of  animals,  which  no  one  could  suppose  that  a  railway  company  had 
professed  to  carry  as  a  common  carrier.  Similarly  when  a  railway 
company  carries  goods  without  making  any  special  contract  at  all,  its 
liability  is  that  of  a  common  carrier  (see  e.g.,  L.  &  N.  W  Ry.  v. 
Hudson  [1920]  A.  C.  324).  Now,  as  a  railway  company  may  in  its 
discretion  refuse  to  make  a  profession  as  a  common  carrier  in  regard 
to  any  particular  goods,  it  would  follow  that,  if  every  carrier  whose 
liability  is  not  prescribed  by  a  special  contract  is  either  a  common 
or  a  private  carrier,  a  railway  company  carrying  without  a  special  con- 
tract cannot  be  held  to  be  under  the  liability  of  a  common  carrier  until 
it  be  shown  to  have  professed  to  be  a  common  carrier  of  the  goods  in 
question.  Yet  nothing  can  be  clearer  than  that  such  an  inquiry  is 
never  considered  material  in  these  cases.  The  reason  of  this  is,  it  is 
submitted,  that  a  carrier  who  makes  a  public  business  of  carriage, 
though  he  may  refuse  goods  which  he  does  not  profess  to  carry,  cannot 
set  up  the  limitation  of  his  profession  against  a  person  whose  goods  he 
has  accepted  with  knowledge  and  without  insisting  on  a  special  con- 
tract, because,  if  the  consignor  is  ignorant  of  his  exact  profession,  the 
carrier,  by  accepting  the  goods  without  demur,  has  represented  himself 
as  a  common  carrier  of  them,  or,  if  the  consignor  knew  that  he  had  a 
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right  to  refuse  them,  the  carrier  has,  by  accepting  them,  represented 
that  he  is  willing  to  waive  his  right  to  refuse  them  without  insisting 
on  special  terms.  In  neither  case  can  he  be  heard  to  disavow  the 
plain  inference  arising  from  his  acceptance.  But  a  carrier  whose 
liability  arises  in  this  way  fulfils  the  definition  neither  of  a  common 
nor  of  a  private  carrier;  he  is,  in  fact,  a  public  carrier  whose  liability 
arises  from  a  particular  representation  and  not  from  a  general  profes- 
sion, and  the  theory  which  makes  every  carrier  either  a  common  or  a 
private  carrier  is  unable  to  embrace  or  explain  his  liability.  It  is  sub- 
mitted that  the  following  classification  alone  meets  all  the  facts:  — 
(1)  Carriers  are  either  public  and  habitual  or  private  and  casual.  (2) 
Public  carriers  may  or  may  not  be  common  carriers,  this  being 
dependent  on  the  existence  of  a  profession  as  the  latter.  (3)  Whether 
a  public  carrier  can  be  sued  for  a  refusal  to  carry  certain  goods  depends 
on  the  existence  of  a  profession  to  be  a  common  carrier  of  such  goods. 
(4)  All  public  carriers,  when  they  carry  without  a  special  contract,  are 
under  the  liability  of  a  common  carrier  as  regards  the  particular  con- 
signor, irrespective  of  the  existence  of  a  profession  to  be  common 
carriers  of  the  goods  in  question.  This,  it  is  submitted,  was  the  exact 
point  decided  in  the  Exchequer  Chamber  in  Liver  Alkali  Co.  v. 
Johnson  (  (1872)  L.  R.  7  Ex.  267;  (1874)  L.  R.  9  Ex.  338).  The  defen- 
dant, a  barge  owner,  let  out  his  barges  to  all  who  applied  to  him.  A 
separate  hiring  with  one  person  was  made  for  each  voyage,  and  he 
did  not  ply  between  fixed  termini.  A  special  or  written  contract  was 
not  usually  made,  and  was  not  made  in  the  case  in  question.  Goods 
in  transit  in  his  barge  were  injured  without  his  negligence,  and  he  was 
held  liable.  The  Court  of  Exchequer  held  that  he  was  a  common 
carrier,  but  the  Exchequer  Chamber  was  divided  as  to  the  ground  of 
liability.  Blackburn,  J.,  delivering  the  judgment  of  the  majority,  said 
(L.  R.  9  Ex.,  at  p.  340): — "  We  do  not  think  it  necessary  to  inquire 
whether  the  defendant  is  a  carrier  so  as  to  be  liable  to  an  action  for  not 
taking  goods  tendered  to  him  .  We  must  treat  it  as  firmly  estab- 

lished that,  in  the  absence  of  some  contract,  express  or  implied, 
introducing  further  exceptions,  those  who  exercise  a  public  employ- 
ment of  carrying  goods  do  incur  this  liability,"  i.e.,  that  of  a  common 
carrier.  Brett,  J.,  held  that  he  was  not  a  common  carrier,  because 
he  was  not  bound  to  accept  the  goods  first  tendered,  but  was  by  custom 
under  the  liability  of  a  common  carrier  (at  p.  343,  344).  In  Nugent 
v.  Smith  (  (1876)  1  C.  P.  D.  423),  the  decision  in  the  Liver  Alkali  Case 
was  elaborately  discussed  in  the  Court  of  Appeal  by  Cockburn,  C.J. 
He  was  quite  unable  to  accept  the  view  taken  by  Brett,  J.,  and  with 
respect  to  the  judgment  of  Blackburn,  J.,  he  said  (at  p.  433) :— "  I 
cannot  help  seeing  the  difficulty  which  stands  in  the  way  of  the  ruling 
in  that  case,  namely,  that  it  is  essential  to  the  character  of  a  common 
carrier  that  he  is  bound  to  carry  the  goods  of  all  persons  applying  to 
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him,  while  it  never  has  been  held,  and,  as  it  seems  to  me,  could  not  be 
held,  that  a'person  who  lets  out  vessels  or  vehicles  to  individual  cus- 
tomers on  their  application  was  liable  to  an  action  for  refusing  the  use 
of  such  a  vessel  or  vehicle  if  required  to  furnish  it. " 

It  is  however  submitted  that  the  judgment  of  Blackburn,  J.,  does 
not  involve  this  difficulty;  and  that  all  he  decided  was  that  the  carrier 
was  under  the  liability  of  a  common  carrier  merely  for  that  trans- 
action, and  not  that  he  was  a  common  carrier  by  profession  who  could 
be  sued  for  a  refusal  to  carry,  which,  in  the  case  in  question,  would 
have  involved  the  very  real  difficulty  stated  by  Cockbum,  C.J. 

In  Watkins  v.  Cottell  ([1916]  1  K.  B.  10)  the  above  cases  were  dis- 
cussed at  some  length.  The  defendant,  a  furniture  remover,  agreed 
to  move  the  plaintiff's  furniture  from  one  town  to  another.  Before 
making  the  contract  he  inspected  the  furniture,  and  then  gave  an 
estimate  of  the  price.  He  never  carried  furniture  without  first  so 
doing.  No  terms  except  as  to  price  were  agreed  on.  The  goods  whilst 
in  transit  were  damaged  by  fire  not  due  to  the  defendant's  negligence. 
It  was  admitted  that  he  was  not  a  common  carrier,  but  the  plaintiff 
claimed  that  he  was  carrying  on  a  public  employment,  and  had  there- 
fore taken  upon  himself  the  liability  of  a  common  carrier.  The 
Divisional  Court  felt  no  difficulty  in  holding  that  he  was  a  mere  private 
carrier,  and  as  such  not  liable)  except  for  damage  due  to  negligence, 
and  the  wider  matters  discussed  were  to  a  large  extent  obiter..,  Avory, 
J.,  was  of  opinion  that  the  decision  in  the  Liver  Alkali  Case  was  that 
the  defendant  was  a  common  carrier,  and  he  doubted  whether  there 
was  any  third  class  of  carriers  beyond  common  and  private  carriers. 
Bowlatt,  J.,  said  (at  p.  18)  in  reference  to  the  judgment  of  Blackburn, 
J.  :  — ' '  What  I  understand  him  to  mean  is  that  although  a  shipowner 
who  lets  out  the  whole  carrying  capacity  of  his  vessel  to  a  particular 
person  is  not  a  common  carrier,  yet  if,  having  arranged  the  amount  of 
freight,  he  is  silent  as  to  the  terms  on  which  the  goods  are  to  be  carried, 
he  impliedly  undertakes  to  carry  them  on  the  same  terms  as  a  common 
carrier  would,  for  in  so  carrying  them  he  is  assuming  the  role  of  a 
common  carrier.  Personally  I  find  a  difficulty  in  seeing  that  there  is  any 
distinction  in  substance  between  so  assuming  the  liability  of  a  common 
carrier,  and  being  a  common  carrier."  It  is  undoubtedly  the  case  that, 
when  the  goods  are  accepted  by  the  carrier,  and  the  dispute  is  as  to  his 
exact  liability,  there  is  no  distinction  between  a  common  carrier  and  a 
public  carrier  who  has  made  no  special  contract.  But  to  call  the  latter  a 
common  carrier,  whilst  admitting  that  he  can  refuse  to  carry,  is  to 
classify  as  such  one  who  lacks  the  essential  characteristic  of  the  class. 
To  say  that  as  regards  the  particular  transaction  he  has  undertaken 
such  a  liability  avoids  this  difficulty,  and  removes  the  objection  to  the 
soundness  of  the  decision  in  the  Liver  Alkali  Case,  by  giving  effect  to 
the  exact  distinction  which  Blackburn,  J.,  formulates. 
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In  short,  the  position  here  maintained  is  this:  Everyone  who  holds 
himself  out  as  willing  to  carry  for  all  persons  indifferently,  and  who 
carries  habitually,  is  a  public  carrier,  and  when  he  has  actually  accepted 
goods  for  carriage  without  a  special  contract  he  will  not  be  allowed,  ex- 
cept in  cases  where  the  consignor  has  misled  him  as  to  the  nature  of  the 
goods,  to  set  up  that  he  is  under  any  liability  but  that  of  a  common 
carrier.  But  if,  when  the  goods  are  tendered,  he  refuses  them,  con- 
tending that  he  is  not  a  common  carrier  of  them,  then  he  will  be 
allowed  to  prove,  in  an  action  for  refusal  to  carry,  what  in  fact  is  the 
extent  of  his  profession.  If,  however,  he  has  not  held  himself  out  as 
willing  to  carry  indifferently  for  everyone  he  is  in  any  case  a  mere 
private  carrier. 

Gisborn  v.  Hurst  (  (1709)  1  Salk  249)  ie  authority  for  the  proposition 
that  the  goods  of  all  public  carriers,  even  though  they  be  not  common 
carriers,  are  protected  from  distraint  while  in  their  custody.  The 
report  is  somewhat  obscure,  and  the  headnote  cannot  be  reconciled 
with  it,  and  the  latter  is  misleading  (per  Bailhache,  J.,  Belfast  Rope- 
work  Co.  v.  Busheil  [1918]  1  K.  B.  210,  at  p.  213).  But  it  seems 
clearly  to  establish  a  distinction  between  common  and  public  carriers, 
and  that  at  a  timei  when  decisions  as  to  special  contracts  were  few. 
The  facts  were  that  a  man  was  in  the  habit  of  taking  cheeses  to 
London,  and  then  took  such  goods  as  he  could  get  to  carry  back  in  his 
wagon  into  the  country  for  a  reasonable  price.  There  is  an  express 
finding,  but  upon  what  grounds  is  not  clear,  that  he  was  not  a  common 
carrier  of  these  goods.  It  was  nevertheless  held  that,  though  not  a 
common  carrier,  "  a  man  undertaking  for  hire  to  carry  the  goods  of  all 
persons  indifferently,  as  in  this  case,  is,  as  to  this  privilege,  a  common 
carrier,  for  the  law  has  given  this  privilege  in  respect  of  the  trader,  and 
not  in  respect  of  the  carrier. ' ' 

It  is,  of  course,  possible  for  a  private  carrier  to  take  upon  himself 
for  the  purpose  of  one  transaction  all  the  obligations  of  a  common 
carrier  (  (Robinson  v.  Dunmore  (1801)  2  Bos.  &  P.  416).  Whether  he 
has  done  so  is  a  question  of  fact  ( (Tamvaco  v.  Timothy  (1882)  1  Cab.  & 
El.  1 ;  Brind  v.  Dale  (1837)  8  C.  &  P.  207).  But  the  Courts  are  not 
prone,  in  default  of  express  agreement,  to  favour  such  a  conclusion. 
(See  Upstonv.  Slark  (1827)  2  C.  &  P.  598;  Chattock  v.  Bellamy 
(1895)  64  L.  J.  (Q.  B.)  250;  Watkins  v.  Cottell  [1916]  1  K.  B.  10). 

It  has  been  already  indicated  that  express  and  detailed  professions 
as  a  common  carrier  are  rare.  In  most  cases  the  fact  that  a  profession 
has  been  made,  and  its  extent,  have  to  be  collected  from  the  conduct 
of  the  carrier.  .  It  remains  to  state  the  rules  by  which  the  existence  of 
such  a  profession  is  tested.  "  The  criterion  is  whether  he  carries  for 
particular  persons  only  or  whether  he  carries  for  everyone  "  (Alder- 
son,  B.,  Ingate  v.  Christie  (1850)  3  C.  &  K.  61).  The  test  of  a  com- 
mon carrier  is  ' '  whether  he  holds  out,  either  expressly  or  by  a  course  of 
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conduct,  that  he  will  carry  for  hire,  so  long  as  he  has  room,  the  goods 
of  all  persons  indifferently  who  send  him  goods  to  be  carried  "  (Brett, 
J.,  Nugent  v.  Smith  (1876)  1  C.  P.  D.  19,  at  p.  27).  In  the  same  case 
Brett,  J.,  also  approved  the  following  definition  from  an  American 
authority  (Fish  v.  Chapman,  2  Kelly's  Georgia  Eeports  349): — "To 
constitute  a  man  a  common  carrier,  the  business  of  carriage  must  be 
habitual,  and  not  casual.  The  undertaking  must  be  general,  and  for  all 
people  indifferently.  He  must  assume  to  be  the  servant  of  the  public; 
he  must  undertake  for' all  people.", 

In  Brind  v.  Dale  ((1837)  8  C.  &  P.  207),  Lord  Abinger,  C.B.,  was 
disposed  to  assent  to  an  argument  of  counsel  that  a  man  was  not  a 
common  carrier,  chiefly  on  the  ground  that  he  did  not  carry  "  from 
town  to  town."  There  is,  however,  no  other  authority  which  supports 
the  necessity  of  this  limitation.  The  Chief  Baron  eventually  left  it  to 
the  jury  to  say  if  he  was  a  common  carrier,  refusing  to  give  them  any 
direction  in  law. 

In  Belfast  Ropework  Co.  v.  Bushell  ([1918]  1  K.  B.  210,  at  p.  215), 
Bailhache,  J.,  proposes  the  following  test: — "  Did  the  defendant, 
while  inviting  all  and  sundry  to  employ  him,  reserve  to  himself  the 
right  of  accepting  or  rejecting  their  offers  of  goods  for  carriage  whether 
his  lorries  were  full  or  empty,  being  guided  in  his  decision  by  the 
attractiveness  or  otherwise  of  the  particular  offer,  and  not  by  his  ability 
or  inability  to  carry  having  regard  to  his  other  engagements?  Upon  the 
facts  as  found  by  me  I  answer  that  question  in  the  affirmative,  and  in 
my  opinion  that  answer  shows  that  he  is  not  a  common  carrier. '  '* 

*  While  the  test  proposed  by  Bailhache,  J.,  is  undoubtedly  in  accordance 
with  authority,  its  formulation  calls  pointed  attention  to  an  exceedingly 
difficult  and  unsolved  question.  The  law  has  been  astute  in  recent  years  to 
prevent  common  carriers  limiting  their  liability  by  means  which  do  not 
entail  a  real  assent  of  the  consignor  to  the  limitation.  But  it  has  placed  no 
restriction  on  the  means  by  which  carriers  can  prevent  themselves  becoming 
common  carriers.  Suppose  a  railway  company  issued  a  notice  announcing 
that  it  reserved  a  right  to  refuse  any  particular  consignment  of  goods.  What 
is  to  prevent  this  notice  making  the  company  a  mere  private  carrier  ?  The 
ordinary  Courts  have  no  power  to  prevent  a  company  relying  on  such  a 
notice,  nor  is  it  struck  at  by  the  Carriers  Act,  because  that  Act  applies  to 
"public  common  carriers  "  only,  and,  ex  hypothesi,  the  effect  of  the  notice, 
if  it  has  any  effect  at  all,  is  to  make  the  company  a  private  carrier.  Nor  is 
it  possible  to  say  that  the  Railway  and  Canal  Commission  would  prevent  a 
company  so  acting.  The  Commission  deals  with  concrete  grievances,  not  with 
declarations  of  right :  no  doubt  if  the  company  persistently  acted  on  the 
notice,  th#  Commission  might  restrain  it  from  refusing  facilities  or  unduly 
prejudicing  those  whose  goods  were  refused.  But  is  it  necessary  to  the  power 
of  the  notice  to  effect  the  company's  status  that  it  should  act  on  it  persistently, 
or  even  at  all?  It  is  the  reservation  of  a  right  to  refuse  goods  which 
Bailhache,  J.,  considers  material,  and  not  the  number  of  times  the  right  has 
in  fact  been  exercised. 
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(b)  The  Reward. — No  one  can  be  under  the  liability  of  a  common 
carrier  unless  he  has  a  reward  for  his  services.  This  is,  of  course,  a 
mere  consequence  of  the  doctrine  of  consideration;  but  in  the  case  of 
one  who  professes  to  be  a  common  carrier,  it  has  been  expressly  laid 
down  that,  in  the  absence  of  a  reward,  he  is  not  so  liable.  This  view 
is,  nevertheless,  foreign  to  the  original  ground  of  a  bailee's  liability, 
which  had  nothing  to  do  with  a  reward.  Holmes  (op.  tit.,  supra)  has 
found  no  case  in  which  a  carrier's  liability  is  rested  on  his  reward 
before  Woodlife's  Case  (  (1596)  Moore  462,  Owen  57  ;  see  title  I., 
supra).  But  it  is  now  familiar  learning  that  "  'Tis  the  reward  that 
makes  the  carrier  answerable"  (Tyly  v.  Morrice  (1699)  Carth.  485), 
and  this,  though  historically  inaccurate,  is  undoubted  law. 

(c)  Carriage  between  unfixed  Termini. — The  status  of  a  carrier  who 
professes  to  carry  goods  as  a  common  carrier,  without  fixing  the  termini 
between  which  he  will  carry,  has,  in  recent  times,  given  rise  to  doubts, 
which  are  not  wholly  resolved.  The  older  cases  are  remarkably  silent 
on  the  point,  though  there  is  little  doubt  that  fixed  termini  were 
assumed  to  be  an  essential  characteristic  of  a  common  carrier,  notwith- 
standing that  there  was  no  decision  which  unambiguously  so  decided. 
The  decisions  relating  to  carriage  by  sea,  though  it  might  be  thought 
that  the  question  must  have  arisen,  are  equally  disappointing,  and 
even  in  the  case  of  a  general  ship,  since  goods  are  not  usually  tendered 
till  the  route  is  announced,  no  question  of  compelling  the  ship  to  go 
elsewhere  can  easily  arise.  The  Liver  Alkali  Co.  v.  Johnson  ( (1872) 
L.  E.  7  Ex.  267;  (1874)  L.  R.  9  Ex.  338)  is  generally  accepted  as 
deciding  that  mere  omission  to  fix  his  termini  does  not  prevent  a  carrier 
being  a  common  carrier.  If  the  view  of  that  case  taken  in  note  (a) 
be  correct,  namely,  that  what  was  decided  was  that  the  carrier, 
being  a  public  carrier  carrying  without  a  special  contract,  was  under 
the  liability  of  a  common  carrier  for  that  journey,  and  not  that  he  was 
a  common  carrier  by  profession,  then  the  case  is  not  a  direct  authority 
on  this  point.  But,  in  any  event,  on  principle  there  seems  no  good 
ground  for  insisting  that  unless  a  carrier  fixes  his  termini  he  cannot 
be  a  common  carrier.  If  the  law  required  a  formal  profession  in  every 
case,  no  doubt  as  well  the  termini  as  the  kind  of  goods  carried  would 
have  been  required  to  be  stated.  But  no  such  profession  is  requisite 
(see  note  (a) ).  The  law  will  spell  out  the  carrier's  profession, 
even  to  the  extent  of  deciding,  as  a  question  of  fact,  whether  specific 
goods  are  within  or  without  it.  There  seems  no  greater  difficulty  in 
deciding,  as  a  question  of  fact,  whether  a  proposed  terminus  is  within 
or  without  it.  The  carrier's  means  of  conveyance,  his  manner  of  con- 
ducting his  business,  and  his  ability  to  carry  are  the  materials  on  which 
such  a  decision  will  be  based:  and,  just  as  dangerous  goods,  and  goods 
of  exceptional  size,  have  been  held  to  be  outside  an  ordinary  profession, 
so  termini  which  the  carrier  cannot  reach,  having  regard  to  his  means 
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of  carriage,  or  to  reach  which  he  must  encounter  manifest  dangers,  are 
equally  without  it.  To  say  that  a  carrier  who  fixes  no  termini  may 
yet  be  a  common  carrier  in  no  way  involves  that  a  barge-owner  on  the 
Mersey  may  be  compelled  to  carry  to  America,  nor  that  a  carrier  by 
road  may  be  compelled  to  carry  goods  to  a  mountain  top.  He  can  only 
be  compelled  to  travel  such  distances,  and  to  go  to  such  safe  places,  as, 
having  regard  to  his.  vehicles,  are  held  to  have  been  in  his  contem- 
plation when  he  made  his  profession.  The  absence  of  fixed  termini, 
therefore,  does  not  render  impossible  an  action  for  refusal  to  carry. 

Of  course  the  fact  that  no  termini  are  fixed  may  be  a  consequence 
of  the  carrier  having  reserved  to  himself  a  right  to  refuse  any  particular 
consignment  of  goods  absolutely,  and  in  that  case  he  cannot  be  a  com- 
mon carrier  (Belfast  Bopeworh  Co.  v.  Bushell  [1918]  1  K.  B.  210). 

But  the  fact  that  a  carrier  plies  between  fixed  termini  has  always 
been  regarded  as  strong  evidence  that  he  is  a  common  carrier,  and  the 
modern  view  that  this  is  not  an  absolute  test  has  increased  the  diffi- 
culties of  defining  such  a  carrier.  Bailhache,  J.,  in  the  case  last  cited, 
adverts  to  this  (at  p.  214): — "  One  would  suppose  that  there  ought 
to  be  some  simple  test  by  which  it  could  be  determined  without 
difficulty  whether  a  man  is  a  common  or  a  private  carrier,  but  now  that 
the  old  idea  that  to  be  a  common  carrier  by  land  a  man  must  carry 
between  fixed  termini,  or  at  any  rate  within  defined  districts,  has  been 
abandoned,  I  confess  that  I  find  considerable  difficulty  in  framing  the 
question  the  answer  to  which  would  be  conclusive  one  way  or  the  other. ' ' 

If,  however,  the  carrier  does  fix  his  termini  he  cannot  be  compelled 
to  carry  elsewhere,  even  to  or  from  intermediate  places  (Parke,  B., 
Johnson  v.  Midland  By.  (1849)  4  Ex.  367,  at  p.  373;  see  also  Howey  v. 
Lovell  (1826)  4  Sess.  Cas.  (First  Ser.)  752).  But  should  he  undertake 
to  carry  beyond  his  usual  terminus,  without  making  special  conditions 
as  to  the  residue  of  the  journey,  he  will  be  held  to  be  under  the  liability 
of  a  common  carrier  throughout  (Muschamp  v.  Lancaster  and  Preston 
Junction  By.  (1841)  8  M.  &  S.  421;  Wiiby  v.  West  Cornwall  By. 
(1858)  2  H.  &  N.  703). 

The  carrier's  liability  is  not  in  any  way  affected  if  one  terminus  is 
outside  the  jurisdiction  (Crouch  v.  L.  *  N.  W.  By.  (1854)  14  C.  B., 
at  p.  289;  Bennett  v.  Peninsular  Steamboat  Co.  (1848)  6  C.  B.,  at  p. 
787;  see  also  Pianciani  v.  L.  &  S.  W   By.  (1856)  18  C.  B.,  226). 

There  are  dicta  of  considerable  authority  in  the  older  cases  to  the 
effect  that,  prima  facie,  a  common  carrier  must  deliver  at  the  con- 
signee's address.  This  view  is  difficult  to  reconcile  with  the  require- 
ment of  fixed  termini,  which  undoubtedly  then  prevailed,  and  the  dicta 
are,  therefore,  somewhat  surprising.  The  cases  are  discussed  in 
title  XIII  (c). 

(d)  Limited  Professions. — No  one  can  be  compelled  to  carry  goods 
as  a  common  carrier  unless  he  professes  to  do  so.     If  the  profession  be 
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an  implied  one,  to  be  collected  from  his  conduct,  the  Courte  will  con- 
strue it,  but  no  more.  "  At  common  law  a  carrier  is  not  bound  to 
carry  for  every  person  tendering  goods  of  any  description,  but  his 
obligation  is  to  carry  according  to  his  public  profession  "  (Parke,  B., 
Johnson  v.  M.  Ry.  (1849)  4  Ex.  367,  at  p.  372;  see  also  Carr  v. 
L.  &  Y.  Ry.  (1852)  7  Ex.,  at  p.  712).  "  A  person  may  profess  to  carry 
a  particular  description  of  goods  only — for  instance,  cattle  or  dry  goods 
— in  which  case  he  could  not  be  compelled  to  carry  any  other  kind  of 
goods  "  (Parke,  B.,  Johnson  v.  M.  Ry.,  at  p.  373).  A  railway  com- 
pany is  equally  free  to  make  or  withhold  a  profession  as  a  common 
carrier.  The  86th  section  of  the  Eailways  Clauses  Consolidation  Act, 
1845,  permits  and  empowers  a  railway  company  to  carry,  but  does  not 
compel  it  to  do  so  as  a  common  carrier  or  at  all  (Johnson  v.  M.  Ry., 
supra;  Smith  &  Sons  v.  L.  &  N.  W  Ry.  (1918)  35  T.  L.  E.  99).  Sec- 
tion 2  of  the  Bailway  and  Canal  Traffic  Act,  1854,  compels  a  railway 
company  to  afford  reasonable  facilities  for  the  carriage  of  goods,  but  it 
does  not  prescribe  the  conditions  on  which  the  goods  are  to  be  carried 
(Dickson  v.  G.  N.  Ry.  (1886)  18  Q.  B.  D.  176  ;  see  title  CLVI). 
But  such  a  profession,  if  made,  will  be  enforced  in  all  its  details 
(Independent  Newspapers,  Ltd.  v.  G.  N.  Ry.  (Ireland)  [1913]  2 
I.  B.  255). 

A  profession  may  be  varied  or  withdrawn  (Parke,  B.,  Johnson  v. 
M.  Ry.,  supra,  at  p.  374;  Sutcliffe  v.  G.  W.  Ry.  [1910]  J.  K.  B.  478; 
Smith  &  Sons  v.  L.  &  N.  W.  Ry.,  supra).  But  if  a  common  carrier 
vary  his  profession  he  must  clearly  take  all  reasonable  means  to 
acquaint  his  customers  with  the  fact ;  otherwise,  if  he  continue  to  carry 
goods  which  have  been  withdrawn  from  his  profession,  and  omit  to 
make  a  special  contract,  he  will  be  under  his  old  liability.  For  if  the 
effect  of  the  variation  be  to  make  him  a  private  carrier,  he  is  never- 
theless liable  if  he  misleads  his  customers  into  believing  him  a  common 
carrier;  while,  if  he  remains  a  public  carrier,  as  where  he  merely  with- 
draws certain  goods  from  a  continuing  profession,  the  variation  in  his 
profession  will  not  avail  him  if  he  still  accepts  the  goods  in  question 
and  makes  no  special  contract  (see  note  (a)  above). 

When  animals  began  to  be  conveyed  by  railways  the  spectacle  was 
so  unprecedented  that  (in  spite  of  the  dictum  of  Parke,  B.,  quoted 
above,  that  a  man  may  be  a  common  carrier  of  cattle)  it  was  thought 
that  a  common  carrier  of  animals  could  not  exist.  The  dicta  to  this 
effect  fall  short  of  stating  that  an  express  profession  so  to  carry  animals 
would  not  be  enforced,  but-  they  involved  the  proposition  that  one  who 
carried  animals  without  a  special  contract  and  in  circumstances  in 
which,  in  the  case  of  goods,  a  profession  as  a  common  carrier  would 
always  be  implied,  was,  nevertheless,  not  a  common  carrier  of  animals, 
but  was  under  some  other  liability,  the  measure  of  which  was  never 
clearly  formulated.     These  dicta,  and  the  rule  they  suggested,  have 
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been  expressly  overruled.  The  authorities  on  the  point  are  discussed 
at  length  below  (title  V.,  note  (g) ).  Here  it  is  only  necessary  to  remark 
that,  had  this  view  prevailed,  the  law  relating  to  carriers.'  professions 
would  have  been  overturned.  For  the  ultimate  basis  of  such  a  rule 
is  that  the  construction  of  an  implied  profession  is  a  question,  not  of 
fact,  but  of  law;  and  that  the  law  can  create  a  catalogue  of  included 
and  excluded  articles. 


The  Obligation  to  Carry. 

(IV.)  Within  the  terms  of  his  public  profession  (a),  a 
common  carrier  may  not  lawfully  refuse  (6)  to  carry  the  goods 
of  any  person  who  tenders  them  at  a  reasonable  time  (c),  to- 
gether with  a  payment,  or  an  offer  of  payment,  of  the  usual 
charge  or,  if  that  be  excessive,  a  reasonable  sum  (d),  unless 
his  conveyance  is  full  (e),  or  the  size  or  nature  of  the  goods  is 
such  that  he  is  unable  to  carry  them,  or  their  carriage  would 
be  attended  with  extraordinary  danger  (/). 

(a)  See  notes  (a)  and  (d)  to  title  III. 

(b)  The  Consequences  of  Wrongful  Refusal. — A  common  carrier 
who  wrongfully  refuses  to  carry  commits  a  tort  (Jackson  v.  Rogers 
(1683)  2  Show.  327,  see  also  title  III.,  note  (a)).  And  a  refusal  to 
carry,  except  under  special  conditions,  goods  within  his  profession  is 
a  wrongful  refusal  to  carry  (Gorton  v.  Bristol  and  Exeter  Ry.  (1861) 
1  B.  &  S.  112,  at  p.  162).  Moreover,  loss  or  injury  to  goods  in  transit, 
save  when  excused  at  common  law,  is  in  theory  both  a  wrong  and  a 
breach  of  contract.  For  these,  equally  with  a  refusal  to  carry,  are 
breaches  of  the  duty  to  perform  rightly  a  public  occupation  (see  title  II). 
In  Possi  v.  Shipton  ( (1838)  IP.  &  D.,  at  p.  12)  Patteson,  J.,  said  "  a 
carrier  is  compellable  to  carry  and  may  be  indicted  for  refusal. ' ' 
While  this  view  is  generally  accepted,  there  seems  to  be  no  case  in 
which  a  conviction  is  recorded.  Rex  v.  Ivens  ((1835)  7  C.  &  P.  213) 
is  a  modern  case  of  a  conviction  of  an  innkeeper  for  refusing  to  receive 
guests.  Thisi  liability  is  often  said  to  be  on  all  fours  with  that  of  a 
carrier,  but  the  indictment  was  held  sustainable  on  the  authority  of 
1  Hawkins  Pleas  of  the  Crown  714,  where  nothing  is  said  about  a 
carrier.  Undoubtedly  at  one  time  a  carrier  could  be  indicted  for  divers 
breaches  of  duty  in  and  about  his  employment  (see  title  II.).  This  can 
hardly  be  said  to  be  law  now,  and  authority  is  slight  for  the  survival 
of  the  indictment  for  refusal  to  carry. 

(c)  Tender  of  Goods  at  a  Reasonable  Time. — Lord  Holt  says  in 
Lane  v.  Cotton  ((1701)  1  Ld.  Eaym.  646,  at  p.  652):  "  It  was  said 
in  the  case  of  Morse  v.  Slue  ((1672)  1  Vent.  190)  that  if  a  man  came 

l.k.l.  2 
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to  lade  goods  at  an  unseasonable  time,  he  (the  shipmaster)  was  not 
obliged  to  take  them  in,  as  before  he  was  ready  to  sail.  But  if  he 
takes  them  in  before,  and  they  are  lost,  he  will  be  liable  to  an  action. 
So  a  common  carrier  may  refuse  to  admit  goods  into  his  warehouse 
before  he  is  ready  to  take  his  journey."  The  principle  seems  to  be 
that  a  carrier  is  entitled  to  refuse  to  receive  goods  tendered  to  him 
so  long  before  he  professes  to  start  on  his  journey  as  will  necessitate 
his  becoming  a  warehouseman  of  the  goods,  with  the  liability  of  a 
common  carrier,  for  any  considerable  period.  But  the  carrier  cannot 
set  up  that  the  hour  was  unreasonable  if,  at  the  same  or  a  not  more 
convenient  time,  he  accepted  without  demur  the  goods  of  another 
(G-arton  v.  Bristol  and  Exeter  Ry.   Co.   (1861)  1  B.   &  S.   112). 

But  if  a  carrier  does  consent  to  receive  goods  outside  the  usual 
hours,  under  circumstances  which  show  that  the  consignor  was  led 
to  understand  that  the  goods  would  be  forwarded  within  a  reasonable 
time  from  the  hour  when  they  were  in  fact  received,  the  carrier  is 
bound  to  forward  them  within  a  reasonable  time,  whether  in  the 
ordinary  course  he  has  a  conveyance  proceeding  within  such  time  or 
not  (Pickford  v.  Grand  Junction  Ry.  (1844)  12  M..  &  W.  766). 

(d)  The  Necessity  of  a  Tender  of  Freight. — A  common  carrier  is 
entitled  to  charge  a  reasonable  sum  for  carriage,  and  is  not  bound  to 
give  credit.  "  The  carrier  is  entitled  to  have  this  reward  paid  to  him 
before  he  takes  the  package  int6  his  custody  "  (Best,  J.,  Batson  v. 
Donovan  (1820)  4*  B.  &  Aid.  21,  at  p.  28).  The  consignor  must,  if 
required,  pay  or  tender  the  charges  when  he  tenders  the  goods ;  if  he 
omits  to  do  this  the  carrier  is  absolved  from  his  obligations  as  a  com- 
mon carrier,  and  may  impose  what  conditions  he  pleases  (Wyld  v. 
Piokford  (1841)  8  M.  &  W.  443).  But  it  is  not  necessary  to  prove  a 
strict  tender  of  the  money :  "  In  cases  of  this  nature  it  is  enough  if  the 
party  be  ready  and  willing  to  deal  for  ready  money,  and  notify  that 
readiness  and  willingness  to  the  other  side  "  (Alderson,  B.,  Pickford  v. 
Grand  Junction  Ry.  (1841)  8  M.  &  W.  372,  atp.  378).  The  charge  must 
be  reasonable,  but,  since  there  are  no  provisions  against  undue  preference 
at  common  law,  it  is  at  most  only  evidence  of  the  unreasonableness  of  a 
charge  that  the  carrier  charges  less  to  someone  else  (G.  W.  Ry.  v.  Sutton 
(1869)  L.  B.  4  H.  L.  226,  at  p.  237,  Blackburn,  J.;  Branley  v.  8.  E. 
Ry.  (1862)  12  C.  B.  (N.  S.)  63,  at  p.  75,  Willes,  J.;  Baxendale  v. 
Eastern  Counties  Ry.  (1858)  4  C.  B.  (N.  S.)  63,  at  pp.  78-79, 
Williams,  J.).  It  is  reasonable  that  the  charge  should  increase  with  the 
risk,  and  it  is  no  evidence  of  unreasonableness  that  the  rate  of  charge 
for  a  small  article  of  great  value  exceeds  the  ordinary  rate  for  excep- 
tionally bulky  articles  (Harris  v.  Packwood  (1810)  3  Taun.  264).  If 
a  common  carrier  of  any  class  of  goods  refuses  to  carry  such  goods 
save  under  special  conditions,  the  proper  course  is  to  tender  the  goods 
and  the  price  of  carriage  (i.e.,  a  reasonable  charge)  and  sue  the  carrier 
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on  his  refusal  {Can  v.  L.  &  Y.  Ry.  (1852)  21  L.  J.  Ex.  261,  at  p. 
262,  Parke,  B.);  and  a  consignor  who  pays  under  protest  a  larger  sum 
than  reasonable  may  recover  the  surplus  by  action,  as  money  had  and 
received  to  his  use  (G.  W.  Ry.  v.  Sutton,  supra,  at  p.  237, 
Blackburn,  J.). 

(e)  Right  of  Carrier  to  Refuse  Goods  When  His  Conveyance  is 
Full. — This  proviso  was  of  much  more  importance  in  times  when  it 
was  usual  for  a  carrier  to  possess  but  one  or  two  carts.  In  Riley  v. 
Home  ( (1828)  5  Bing.  217,  at  p.  224),  Best,  C.J.,  said:—"  A  carrier 
...  is  obliged,  for  a  reasonable  reward,  to  carry  any  goods  to  the  place 
to  which  he  professes  to  carry  goods  that  are  offered  him,  if  his 
carriage  will  hold  them."  And  in  Jackson  v.  Rogers  ( (1683)  2  Show. 
327),  it  was  said:  "  Note.  That  it  was  alleged  and  proved  that  he 
(the  carrier)  had  convenience  to  carry  the  same ;  and  the  plaintiff  had 
a  verdict."  So  in  Lane  v.  Cotton  ((1701)  12  Mod.  472,  at  p.  484) 
Lord  Holt  says :  ' '  An  action  will  lie  .  .  .  against  a  carrier,  if  his 
horses  be  not  loaded,  and  he  refuse  to  take  a  packet  proper  to  be 
sent  by  a  carrier."  See  also  Johnson  v.  Midland  Ry.  ("(1852)  4 
Ex.  367). 

(/)  Right  of  Carrier  to  Refuse  Exceptional  or  Dangerous  Goods. — 
It  is  exceedingly  difficult  to  determine  whether  this  exception  to  the 
rule  which  compels  a  carrier  to  receive  goods  tendered  to  him  exists 
as  a  rule  of  law  independent  of  the  rule  that  a  carrier  has  an  absolute 
right  to  decide  of  what  classes  of  goods  he  will  be  a  common  carrier  (see 
title  III.,  note  (d) ),  but  it  is  so  treated  by  some  text- writers.  Obviously 
it  is  open  to  a  carrier  to  say  that  he  will  not  be  a  common  carrier  of 
certain  bulky  or  dangerous  articles.  "  A  common  carrier  is  bound  to 
carry  according  to  his  profession,  but  he  does  not  profess  to  carry 
goods  dangerous  to  life  or  limb  "  (Farwell,  L.J.,  Bamfield  "V.  Goole 
[1910]  2  K.  B.  94,  at  p.  115).  But  there  is  a  further  and  more 
difficult  question :  whether  a  common  carrier  of  a  certain  description  of 
goods  is  entitled  to  refuse  a  particular  consignment  of  such  goods 
because  it  possesses  some  unusual  feature  which  adds  greatly  to  the 
difficulties  or  dangers  of  carriage.  It  appears  that  circumstances  may 
justify  such  a  refusal.  Thus,  a  common  carrier  of  parcels  may  refuse 
to  carry  a  particular  parcel  containing  goods  of  so  great  value  that  he 
is  unable  to  take  adequate  measures  for  its  protection  (Batson  v. 
Donovan  (1820)  4  B.  &  Aid.  21,  at  p.  32).  Holroyd,  J.,  there  says: 
' '  It  would  ...  be  a  reasonable  excuse  for  not  carrying  goods  of  great 
value,  either  if  it  appeared  that  the  carrier  did  not  hold  himself  out 
as  a  person  ready  to  convey  all  sorts,  of  goods,  or  that  he  had  no  con- 
venient means  of  conveying  with  security  such  articles."  It  has 
also  been  laid  down  that  a  common  ,carrier  may  refuse  goods  if  he 
has  no  "  convenience  to  carry  them  "  (McManus  v.  L.  &  Y . 
Ry.   (1859)  28  L.  J.  Ex.   353,  Erie,  J.,  at  p.  354;  see  also  Johnson 
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v.  Midland  Ry.  (1849)  4  Ex.  367).  And  it  seems  to  be  on  this  ground 
that  a  common  carrier  may  refuse  goods  of  such  physical  proportions 
that  their  carriage  would  be  impossible  or  very  difficult  having  regard 
to  his  vehicles.  He  does  not  in  fact  profess  to  provide  a  suitable 
vehicle  for  every  species  of  goods,  even  when  they  are  within  the  terms 
of  his  profession.  But  it  may  well  be  doubted  whether  any  of  these 
examples  is  based  upon  a  special  rule.  All  are  explicable  upon  the 
ground  that  the  law  will  not  hold  that  a  carrier's  profession  extends 
beyond  what  could  reasonably  be  expected  to  be  in  his  mind  when  he 
made  it :  and  thus  it  will  be  limited  so  as  to  exclude  exceptional  goods, 
whether  of  size  or  value. 


The  Liability. 
(V.)  A  common  carrier  is  responsible  for  the  safety  of 
goods  entrusted  to  him  in  all  events  (a),  so  long  as  they  remain 
in  his  hands  in  his  capacity  as  a  carrier  (b),  unless  loss  or 
damage  has  resulted,  without  negligence  on  his  part  (c),  from 
one  or  more  of  the  following  causes  : — The  act  of  God  (d),  the 
King's  enemies  (e),  the  fault  of  the  consignor  (/),  the  inherent 
vice  or  natural  deterioration  of  the  thing  carried  (g). 

(a)  For  the  history  of  the  common  carrier's  liability  as  an  insurer 
see  title  II,  and  also  Forward  v.  Pittard  (  (1785)  1  Term  Eep.  27), 
Morse  v.  Slue  (  (1672)  1  Vent.  190),  Cogigs  v.  Bernard  (  (1703)  2  Ld. 
Eaym.  909),  Trent  Navigation  Co.  v.  Ward  (  (1785)  3  Esp.  127). 

(6)  As  to  when  and  under  what  circumstances  a  common  carrier 
becomes  a  warehouseman  and  a  mere  bailee  see  title  XIV. 

(c)  The  Carrier's  Negligence  in  Relation  to  the  Excepted  Perils. — 
The  position  of  a  common  carrier,  even  with  respect  to  the  excepted 
perils,  at  common  law  is  never  better  than  that  of  an  ordinary  bailee 
for  reward.  If  a  loss  or  injury  is  in  part  due  to  the  negligence  of  the 
carrier  he  cannot  rely  on  the  fact  that  it  was  also  in  part  due  to  one  of 
the  perils  against  which  he  does  not  insure.  "It  is  the  duty  of  the 
carrier  to  do  what  he  can,  by  reasonable  care  and  skill,  to  avoid  all 
perils,  including  the  excepted  perils  "  (Lush,  J.,  Gill  v.  M.  S.  &  L.  Ry. 
(1873)  L.  E.  8  Q.  B.  186,  at  p.  196).  Thus  in  Amies  v.  Stevens  (  (1718) 
1  Stra.  127),  a  barge  was  sunk  by  collision  with  a  bridge,  owing  to  a 
sudden  gust  of  wind.  Pratt,  C.J.,  held  that  this  was  an  act  of  God,  and 
"  though  the  defendant  ought  not  to  have  ventured  to  shoot  the  bridge, 
if  the  general  bent  of  the  weather  had  been  tempestuous,  yet  this  being 
a  sudden  gust  of  wind  had  entirely  differed  the  case."  Again,  the 
bursting  of  a  ship's  pipe  through  frost  may  well  be  an  act  of  God,  but 
if  the  presence  of  water   in    the   pipe    was   due    to    an   improper    and 
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negligent  filling  of  the  boiler  the  shipowner  will  be  liable  for  damage 
to  cargo  so  caused*  (Siordet  v.  Hall  (1828)  4  Bing.  607).  So  in 
Phillips  v.  Clark  ((1857)  2  C.  B.  (N.  S.)  156,  at  p.  164),  Willes,  J., 
says :  ' '  Suppose  a  vessel  were  taken  by  the  enemy  in  consequence  of 
the  master's  neglect  of  precautions  which  he  might  easily  have  taken — 
could  the  owners  claim  an  exemption  on  the  ground  of  capture? 
Clearly  not ;  for  the  exception  necessarily  implies  that  the  capture  shall 
not  be  occasioned  by  the  act  or  default  of  the  owners  or  the  master. 
But  if  the  loss  be  due  to  an  excepted  peril  which  only  became 
operative  through  the  carrier's  omission  to  do  what  ordinary  prudence 
indicated,  still  if  he  owed  no  legal  duty  to  do  it,  the  omission  will  not 
render  him  liable.  Thus,  a  carrier  was  sued  because  he  omitted  to 
obtain  a  permit  to  land  goods  from  his  barge,  in  the  absence  of  which 
the  goods  remained  in  the  barge  and  were  injured.  But  the  plaintiff 
failed  because  it  was  not  "  the  duty  of  the  defendant  to  have  done 
that  from  the  neglect  of  which  the  loss  had  arisen  "  (Whalley  v.  Wray 
(1800)  3  Esp.  74).  Moreover  a  carrier  is  bound  to  have  a  sufficient 
staff  of  servants,  and  he  is  liable  for  loss  or  damage  caused  by  an 
excepted  peril  if  it  is  rendered  operative  by  his  failure  to  supply 
sufficient  competent  servants  (Beckford  v.  CrutweU  (1832)  5 
C.  &  P.  242). 

It  will  be  most  convenient  to  consider  here  the  liability  of  a  com- 
mon carrier  of  goods  to  provide  a  fit  and  proper  vehicle.  That  a 
common  carrier  is  bound  to  use  due  care  and  skill  in  obtaining  and 
maintaining  a  fit.  vehicle  admits  of  no  doubt,  but  it  is  more  doubtful 
whether  he  warrants  the  vehicle  free  from  latent  defects  which  cannot 
be  discovered,  so  that  a  breach  of  this  obligation  will  prevent  him  rely- 
ing on  the  excepted  perils.  Since  Lyon  v.  Melte  (  (1804)  5  East  428) 
it  has  been  clear  law  that  a  carrier  by  sea  is  bound  by  such  a  warranty 
in  respect  of  his  ship,  but  as  regards  land  carriers  the  authorities  are 
inconclusive.  As  regards  ships,  the  warranty  of  seaworthiness  ex- 
tends to  latent  and  undiscoverable  defects  (see  The  Glenfruin  (1885) 
10  P.  D.  103),  and  Lord  Ellenborough  said,  in  the  case  of  carriage  by 
land,  that  "  at  all  events,  he  would  expect  a  clear  hmdworthiness  in 
the  carriage  itself  to  be  established  "  (Israel  v.  Clark  (1803)  4  Esp. 
259).  But  if  by  this  was  meant  that  an  absolute  warranty  of  fitness 
would  be  implied,  the  authority  of  the  case  is  not  great,  because  it  was 
a  case  of  injuries  to  a  passenger,  and  it  is  now  well  settled  that  there  is 
no  such  warranty  in  the  case  of  passengers.  McManus  v.  L.  &  Y .  By. 
((1859)  4  H.  &  N.  327;  28  L.  J.  Ex.  353)  was  a  case  of  injuries  to 

*  The  headnote  says  that  the  bursting  was  not  the  act  of  God.  But  the 
case  does  not  seem  to  decide  this.  Best,  C.J.,  told  the  jury  that  if  the  water 
had  been  unnecessarily  placed  or  improperly  left  in  the  boiler,  the  mischief 
was  not  caused  by  the  act  of  God,  but  by  gross  negligence — i.e.,  the  proximate 
cause  of  the  damage  was  negligence. 
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anims 


-_..ials  caused  by  a  defect  in  the  truck  which  was,  it  would  seem, 
latent.  The  Court,  having  declared  the  special  contract  to  be  not  just 
and  reasonable,  held  the  company  liable  in  that  they  did  not  supply  a 
fit  vehicle.  Readhead  v.  Midland  By.  ( (1867)  L.  E.  2  Q.  B.  412 ;  (1869) 
4  Q.  B.  379)  decided  that  there  is  no  absolute  warranty  of  the  fitness 
of  the  vehicle  in  the  case  of  the  carriage  of  passengers,  and  all  reference 
to  the  carriage  of  goods  was  strictly  obiter.  But  in  the  course  of  the 
judgment  in  the  Exchequer  Chamber  it  was  doubted  whether  a  carrier 
of  goods  does  warrant  the  fitness  of  his  vehicle  in  any  other  way  than 
by  his  obligation  to  deliver  safely  save  when  excused  by  an  excepted 
peril.  In  reference  to  this  judgment,  Field,  J.,  said  in  Kopitoff  v. 
Wilson  ( (1876)  1  Q.  B.  D.  377,  at  p.  383)  that,  as  regards  the  pro- 
position that  a  land  carrier  of  goods  does  give  an  absolute  warranty 
of  fitness,  "  the  reasoning  of  the  judgment  threw  doubt  upon  that 
position."  Of  course,  a  latent  defect  in  a  carriage  is  not  an  excepted 
peril.  The  only  question  that  can  arise  is  if,  when  the  damage  is  due 
to  an  excepted  peril,  coupled  with  a  latent  defect,  the  carrier  can  or 
cannot  rely  on  the  excepted  peril  as  a  defence. 

(d)  The  Act  of  God. — James,  L.J.,  thus  defines  the  act  of  God 
(Nugent  v.  Smith  (1876)  1  C.  P.  D.  423):—"  The  '  act  of  God  '  is  a 
mere  short  way  of  expressing  this  proposition.  A  common  carrier  is 
not  liable  for  any  accident  as  to  which  he  can  show  that  it  is  due  to 
natural  causes  directly  and  exclusively,  without  human  intervention, 
and  that  it  could  not  have  been  prevented  by  any  amount  of  foresight 
and  pains  and  care  reasonably  to  be  expected  from  him." 

The  phrase  seems  to  have  had  its  origin  through  an  old  maxim 
which  was  supposed  to  represent  a  general  rule  of  law: — "  Actus  Dei 
nemini  fecit  injuriam."  "  The  ordinary  rule  of  law  is,  that  when  the 
law  creates  a  duty  and  the  party  is  disabled  from  performing  it  without 
.any  fault  of  his  own,  by  the  act  of  God  or  the  King's  enemies,  the  law 
will  excuse  him  "  (Mellish,  L.J.,  Nichols  v.  Marsland  (  (1876)  2  Ex. 
D.,  at  p.  4).  The  term  "  act  of  God  "  is  elastic,  but  in  recent  times  it 
has  received  a  restricted  interpretation  and  its  present  scope  is  not 
large.  It  is  certain  that  at  one  time  it  was  held  to  cover  much  that 
would  not  now  be  considered  to  be  within  it,  and,  in  particular,  it  is 
probable  that  casualties  now  properly  classified  as  due  to  inherent  vice 
were  described  as  acts  of  God.  It  is  not  a  necessary  element  of  an 
act  of  God  that  no  human  skill  or  foresight  could  have  resisted  it,  or 
that  no  human  ability  could  have  prevented  it.  If  the  carrier  uses  all 
known  means  to  which  prudent  and  experienced  carriers  have  recourse, 
he  will  not  be  liable  though  he  is  overpowered  by  storm  or  other 
natural  agency.  The  proper  question  is,  whether,  at  the  time  he  was 
overcome,  the  carrier  was  using  all  proper  precautions  to  avoid  dangers 
which  he  ought  reasonably  to  anticipate,  not  whether  the  particular 
casualty  might  have  been  prevented  by  special  means  which  are  not 
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generally  known  (Nugent  v.  Smith  (1876)  1  C.  P.  D.  423;  The 
Thomas  Powell  v.  The  Cuba  (1866),  14  L.  T.  603;  The  Uhla  (1867) 
19  L.  T.  89).  Nor  need  an  act  be  unprecedented  to  be  an  act  of  God; 
lightning  (Forward  v-.  Pittard  (1785)  1  T.  E.  27)  and  storm  (Nugent 
v.  Smith,  s-upra)  are,  typical  occurrences  which  may  be  acts  of  God 
and  yet  are  not  unprecedented.  But  if  a  phenomenon  has  happened 
before  it  is  a  question  of  fact  whether  it  is  so  likely  to  occur  again  that 
the  carrier  is  bound  to  take  precautions  against  it  (Nitro-Phosphate  & 
Odam's  Chemical  Manure  Co.  v.  London  &  St.  Katharine's  Docks 
Co.  (1878)  9  Ch.  D.  503  ;  Burt  v.  Victoria  Graving  Dock  Co.  (1882) 
47  L.  T.  378). 

It  is  not  unreasonable  to  omit  to  provide  against  a  physical  occur- 
rence which  is  possible,  but  never  likely,  to  happen  (Nichols  v. 
Marsland  (1876)  2  Ex.  D.  1).  So,  in  this  country,  a  carrier  need  not 
provide  against  earthquakes,  but  he  is  bound  to  take  reasonable  pre- 
cautions against  such  floods  as  history  and  experience  show  may  recur. 
To  exempt  the  carrier,  the  act  of  God  must  be  the  proximate  cause  of 
the  loss  or  damage.  Thus  if  no  damage  would  have  resulted  from  the 
act  of  God  unless  the  carrier  had  been  negligent,  he  will  be  liable  (see 
note  (c) ).  But  the  act  of  God  may  not  be  an  excuse  in  oases  where 
there  is  no  negligence.  In  Smith  v.  Shepherd  (  (1796)  Abbott  on 
Shipping,  14th  edition,  pp.  578-9)  a  carrier  by  sea  was  sued  for  damage 
to  cargo.  It  appeared  that  a  vessel  had  gone  ashore  on  a  bank  in  the 
Humber,  and  the  defendant's  vessel  had  been  driven  ashore  on  the 
same  bank  by  collision  with  the  mast  of  the  sunken  vessel.  The  con- 
formation of  the  bank  had  been  shelving,  but  a  recent  flood  had  swept 
part  away  and  made  it  perfectly  steep.  In  consequence  of  this,  when 
the  tide  fell,  the  defendant's  vessel,  instead  of  remaining  on  the  bank, 
sank  at  the  stern,  whereby  the  cargo  was  damaged.  Heath,  J.,  at  the 
trial  held  that  in  this  case  the  act  of  God  was  too  remote,  and  that 
evidence  to  show  that  the  defendant  was  not  negligent  was  inadmissible, 
and  this  ruling  was  upheld  by  the  King's  Bench. 

Oakley  v.  Portsmouth  and  Ryde  Steam  Packet  Co.  (  (1856)  11 
Ex.  618)  was  the  case  of  a  collision,  in  weather  which  was  boisterous 
but  not  exceptional,  between  a  vessel  and  her  tow,  the  cargo  of  which 
the  defendants  (the  owners  of  the  vessel)  were  carrying  as  common 
carriers.  The  towing  vessel  was  twice  stopped  because  of  the  presence 
of  another  vessel  (also  belonging  to  the  defendants)  at  the  pier  at  which 
she  wished  to  touch,  and  upon  the  second  occasion  the  tow  was  driven 
on  to  the  towing  vessel  and  the  cargo  damaged.  Such  stopping  was 
found  to  be  the  safest  and  usual  course,  and  all  negligence  was 
expressly  negatived.  But  it  was  held  that  the  damage  did  not  arise 
from  the  act  of  God,  but  from  the  stopping. 

If  the  damage  is  caused  by  the  act  of  God  in  conjunction  with  the 
carrier's  negligence,  it  is  for  him  to  show,  if  he  can,  that  some  damage 
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would  have  been  caused  in  the  absence  of  his  negligence,  and 
(probably)  that  it  is  not  impossible  to  assess  the  amount  solely  due'  to 
the  act  of  God,  or  he  will  be  liable  for  the  whole  (Nitro-Phosphate  Co.  v. 
London  Docks  Co.,  supra).  Some  support  is  afforded  to  this  proposition 
by  the  reasoning  in  The  Europe  (  [1908],  p.  84).  But  if  the  negligence 
4s  such  that  it  in  no  way  contributes  to  the  damage  by  the  act  of  God, 
the  carrier  will  be  excused  (The  Buckhurst  (1881)  6  P.  D.  152). 

(e)  The  King\'s  Enemies.  The  origin  of  the  excepted  peril  of  the 
King's  enemies  seems  to  have  been  as  follows: — The  prevailing  doc- 
trine of  the  common  law  at  one  period,  was  that  a  bailee  was  respon- 
sible to  his  bailor  when  the  goods  were  lost  even  without  his  negligence, 
if,  but  only  if,  he  had  in  law  a  remedy  over  against  those  who  had 
taken  the  goods  (see  title  II).  If  the  goods  were  taken  in  a  riot  or  in 
a  rebellion  the  carrier  was  held  responsible,  because,  in  the  eye  of  the 
law,  it  was  open  to  him  to  sue  the  rioters  or  rebels,  or  to  charge  the 
Hundred  with  the  loss.  But  if  the  goods  were  taken  by  the  enemies 
of  the  country,  it  was  held  that  no  action  was  open  to  the  carrier  and, 
therefore,  that  no  action  was  maintainable  against  him  by  the  bailor. 
It  is  for  this  reason  that  the  exception  was  so  rigidly  confined  to  acts 
done  by  States  with  whom  the  Sovereign  is  at  war,  and  was  never 
extended  to  cover  loss  through  the  acts  of  armed  robbers  or  insurgents, 
even  though  irresistible,  because  in  the  latter  cases  the  carrier  had,  in 
contemplation  of  law,  a  remedy  against  the  individual  robbers  or 
insurgents  or  against  the  Hundred  where  the  attack  took  place  (see 
Holmes,  Common  Law,  p.  177).  In  the  Middle  Ages  others  besides 
carriers  were  entitled  to  set  up  the  acts  of  the  King's  enemies  as  an 
excuse  for  failure  to  perform  obligations,  and  the  leading  case  on  the 
strict  limitation  of  the  words  is  the  Case  of  the  Marshal  of  the 
Marshalsea  (  (1455)  Y.  B.  33  Hen.  VI,  1,  pi.  3;  see  Holmes,  op.  cit., 
p.  177). 

There  are,  very  few  modern  authorities  on  the  point.  Story  says 
(Bailments,  p.  526): — "By  enemies  is  to  be  understood  public 
enemies  with  whom  the  nation  itself  is  at  open  war,  and  not  merely 
private  depredators.  .  .  .  But  losses  by  pirates  on  the  high  seas  are 
deemed  within  it;  for  they  are  universally  treated  as  the  enemies  of 
all  mankind. " 

An  express  exception  of  the  King's  enemies  in  a  charterparty  or 
bill  of  lading  includes  the  enemies  of  the  carrier,  be  his  nationality 
British  or  not  (Russell  v.  Niemann  (1864)  17  C.  B.  (N.  S.)  163). 
But  if  the  exception  be  not  express,  as  is  generally  the  case  in  land 
carriage,  its  extent,  if  the  carrier  be  not  of  British  nationality,  seems 
to  be  undecided. 

The  term,  as  applied  in  the  case  of  a  common  carrier  by  land,  has 
in  fact  become  restricted  and  technical,  and  decisions  on  the  words  of 
charterparties,  etc.,  particularly  those  on  the  very  wide  words  now  com- 
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mon,  are  not  of  much  authority  on  this  subject.  In  common  with 
decisions  in  Prize,  they  are  considered  not  sufficiently  in  point  to 
justify  citation  here. 

When  a  carrier  is  guilty  of  deviation  he  cannot  rely  on  an  express 
or  the  implied  exception  of  the  King's  enemies  unless  he  can  prove 
that  the  casualty  must  have  occurred  whether  he  deviated  or  not 
(James  Morrison  &  Co.  Ltd.  v.  Shaw  Savill  Co.  ([1916]  2  K.  B.  783). 
A  carrier  is  bound  to  take  reasonable  precautions  against  the  King's 
enemies  (Philips  v.  Clark  (1857)  2  C.  B.  (N.  S.)  156,  at  p.  164), 
and  if  in  good  faith  he  takes  reasonable  precautions  which  in  the  event 
were  not  strictly  necessary  he  will  not  be  responsible  for  the  conse- 
quences of  delay  so  caused  (The  Teutonia  (1872)  L.  B.  4  P.  C.  171 ; 
The  San  Roman.  (1873)  L.  B.  5  P.  C.  301.  See  also  The  Heinrich 
(1871)  3  L.  B.  3  A.  &  E.  424;  The  William  Schmidt  (1871)  25 
L.  T.  34). 

(f)  The  Fault  of  the  Consignor. — It  is  somewhat  remarkable  that 
casualties  due  to  the  fault  of  the  consignor,  or  to  a  defect  in  the  thing 
carried,  were  not  recognised,  at  any  rate  formally,  as  casualties  for 
which  a  common  carrier  is  not  liable  until  very  recent  times.  The 
simultaneous  recognition  of  these  exceptions  was  not  a  coincidence. 
Certain  casualties,  which  had  been  loosely  described  as  acts  of  God 
(see  Williams  v.  Lloyd  (1628)  W.  Jones  Bep.  179),  were  seen  to  be 
improperly  so  included.  A  new  ground  of  non-liability  had,  therefore, 
to  be  formulated,  and  it  was  only  on  development  that  it  proved  to 
embrace  two  distinct  heads.  The  distinction  is  apt  to  be  a  narrow 
one ;  often  the  same  casualty  may  be  regarded  as  arising  either  from 
the  consignor's  fault  or  from  a  defect  in  the  thing  due  to  the  condition 
lin  which  it  is  delivered  to  the  carrier.  That  a  carrier  was  ever  held  to 
insure  against  the  negligence  of  the  consignor  is  almost  inconceivable, 
but  this  exemption  was  not  recognised  as  being  an  excepted  peril  in 
the  same  sense  as  the  act  of  God  or  the  King's  enemies.  It  seems 
possible  that  the  same  result  was  arrived  at  by  treating  as  a  condition 
precedent  to  any  liability  arising  the  absence  of  fault  in  the  con- 
signor, (Martin,  B.',  Hart  v.  Baxendale  (1867)  16  L.  T.,  at  p.  391). 
But,  since  a  common  carrier  is  now  properly  regarded  as  an  absolute 
insurer  subject  to  the  excepted  perils,  it  is  clear  that  all  such  excepted 
perils  must  rest  upon  the  same  basis :  and  this  is  the  view  of  modern 
text-writers.  The  growth  of  the  exception  appears  to  have  been  as 
follows  :  — 

In  Tyly  v.  Mortice  (  (1699)  Carth.  485)  a  carrier  was  robbed  of  a 
parcel  containing  £450,  which  the  sender  had  declared  to  contain  £200. 
The  carrier  tendered  £200,  but  was  sued  for  the  whole  £450.  It  was 
held  that  the  carrier  was  only  liable  up  to  £200  "  because  in  this  case 
there  was  a  particular  undertaking  by  the  carrier  for  the  carriage  of 
£200  only  and  his  reward  was  to  extend  no  further  than  that  sum, 
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and  'tis  the  reward  which  makes  the  carrier  answerable;  and  since  the 
plaintiffs  have  taken  this  course  to  defraud  the  earlier  of  his  reward, 
they  had  thereby  barred  themselves  of  that  remedy  which  is  founded 
only  on  the  reward." 

Gibbon  v.  Paynton  (  (1769)  4  Burr.  2298)  was  a  case  in  which  a 
parcel  containing  money  was  stolen  from  a  carrier,  the  consignor  having 
fraudulently  concealed  its  contents  from  him.  Lord  Mansfield  said : 
' '  If  the  owner  of  the  goods  has  been  guilty  of  a  fraud  upon  the  carrier, 
such  fraud  ought  to  excuse  the  carrier."  But  Yates,  J.,  implied  a 
special  acceptance  which  excused  the  carrier. 

In  Batson  v.  Donovan  (  (1820)  4  B.  &  Aid.  21)  a  direction  to  the 
jury  to  find  a  verdict  for  the  carrier,  who  admittedly  had  been 
negligent,  if  they  thought  that  the  sender  had  been  guilty  of  unfair 
dealing  or  want  of  proper  caution  was  upheld,  in  spite  of  the  remon- 
strances of  Best,  C.J.,  who  said  such  a  direction  was  unheard  of 
(see  also  Mayhew  v.  Eames  (  (1825)  1  C.  &  P.  550).  The  above  are 
cases  where  the  sender  has  been  guilty  of  fraud;  of  a  deliberate 
omission  to  do  that  which  he  ought  to  have  done.  But  the  carrier's 
exemption  in  cases  where  the  loss  is  due  to  the  fault  of  the  consignor, 
not  amounting  to  fraud,  seems  to  be  clearly  laid  down  in  Bradley  v. 
Waterhouse  (  (1828)  3  C.  &  P.  318).  In  that  case  money  was  sent  in 
a  package  also  containing  tea,  the  value  of  which  was  not  declared, 
and  for  which  the  ordinary  rate  was  paid.  The  sender  knew  that  the 
carrier  did  not  profess  to  be  liable  above  £5  unless  a  special  rate  was 
paid,  but  he  preferred  to  take  the  risk,  and  it  was  not  suggested  that 
there  was  a  deliberate  fraud.  The  parcel  was  stolen  by  a  servant  of 
the  carrier,  and  it  was  contended  that  this  was  gross  negligence  in  the 
carrier  and  that  therefore  he  was  liable  to  the  full  amount.  But  Lord 
Tenterden,  C.J.,  told  the  jury  to  consider  whether  "  the  plaintiff 
brought  this  loss  upon  himself  by  his  own  manner  of  conducting  his 
business,"  and  a  verdict  was  returned  for  the  defendant.  Whatever 
doubts  may  have  existed  before,  this  case  decided  that  a  common 
carrier  is  no  more  liable  for  a  loss  due  to  the  act  or  omission  of  the 
owner  than  is  any  other  bailee,  and  in  reference  to  the  loss  of  a 
passenger's  luggage  Willes,  J.  so  states  the  rule:  "  There  is,  moreover, 
a  general  principle  applicable  to  these  as  to  all  bailments,  viz.,  that 
the  bailor  shall  not  be  heard  to  complain  of  loss  occasioned  by  his  own 
fault  "  (  (Talley  v.  G.  W   Ry.  (1870)  L.  B.  6  C.  P.  44). 

The  term  "  contributory  negligence  "  has  sometimes  been  used  to 
express  that  want  of  care  on  the  part  of  the  consignor  against  the 
effects  of  which  the  carrier  does  not  insure.  But  the  term  is  inaccurate 
and  unfortunate  in  this  connection,  because  as  the  term  is  used  in  the 
Law  of  Torts  it  necessarily  indicates  a  state  of  facts  where  negligence 
■is  established  on  both  sides.  Such  a  state  of  facts  affords  no  defence 
to  a  common  carrier.     In  the  case  of  damage  due  to  the  consignor's 
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fault,  as  in  that  of  any  of  the  excepted  perils,  it  is  a  condition  pre- 
cedent to  the  carrier  relying  on  it  that  he  himself  has  not  been  guilty 
of  negligence  (see  note  (c)  above). 

So  Willes,  J.,  in  the  last  cited  case,  says  (at  p.  52): — "  In  truth 
the  expression  '  contributory  '  negligence  in  such  a  case  is  inaccurate 
if  it  imply  any  negligence  on  the  part  of  the  company,  all  the 
negligence  having  flowed  from  one  source,  viz.,  the  conduct  of  the 
passenger,  and  the  whole  loss  having  been  occasioned  thereby."  Batson 
v.  Donovan  (supra)  is  not  to  the  contrary;  in  that  case  the  carrier 
had  exhibited  a  notice  which,  on  the  view  then  prevailing,  excused 
him  except  for  "  gross  negligence,"  and  this  the  jury  negatived. 

In  the  definition  which  forms  this  title  the  term  "  fault  "  of  the 
consignor  is  used.  "  Negligence  "  connotes  a  legal  duty,  and  in  this 
connection  is  misleading,  because  if  damage  results  during  transit  from 
the  carelessness  of  the  consignor,  he  cannot  recover,  though  he  cannot 
be  said  to  have  committed  a  tort.  On  the  other  hand,  conduct  of  the 
carrier  which  will  prevent  him  relying  on  an  excepted  peril  must 
amount  to  strict  legal  negligence. 

If  goods  be  damaged  in  transit  because  the  consignor  omits  to  pack 
them  properly  he  cannot  recover.  "  A  carrier  is  an  insurer  and  bound 
to  deliver  goods  committed  to  him  safely,  the  act  of  God  and  the 
Queen's  enemies  excepted.  But  there  is  a  condition  precedent  that 
the  goods  if  liable  to  be  broken  shall  be  properly  and  carefully  packed  ' ' 
(Martin,  B.,  Hart  v.  Baxendale  (1867)  16  L.  T.,  at  p.  391;  see  also 
Barbour  v.  8.  E.  By.  (1876)  34  L.  T.  67;  Cox  v.  L.  &,  N.  W  By. 
(1862)  3  F.  &  F.  77;  Baldwin  v.  L.  C.  &  D.  By.  (1882)  9  Q.  B.  D. 
582).  And  a  carrier  is  entitled  to  deduct,  from  any  damages  he  may 
have  to  pay  for  loss  or  damage  to  goods,  that  which  would  not  have 
occurred  save  by  reason  of  bad  packing  (Higginbotham  v.  G.  N.  By. 
(1861)  2  F.  &  F.  796). 

The  most  divergent  views  have  been  expressed  by  text-writers  as  to 
whether  a  common  carrier  may  refuse  goods  on  the  ground  of  insuffi- 
cient packing;  in  fact,  the  authorities  are  inconclusive.  In  Munster 
v.  8.  E.  By.  ((1858)  4  C.  B.  (N.  S.)  676),  Williams,  J.,  says  (at  p. 
701) : — "  There  may,  no  doubt,  be  cases  where  articles  of  this  descrip- 
tion (wearing  apparel  and  shawls)  may  be  so  carelessly  and  improperly 
packed  as  reasonably  to  justify  a  refusal  on  the  part  of  the  company  to 
accept  them.  But  it  does  not  follow  that  they  would  be  justified  in 
rejecting  every  package  which  may  be  improperly  packed."  In 
Simons  v.  G.  W  By.  (  (1856)  18  C.  B.  805)  a  condition  which 
exempted  the  company  from  liability  "  for  the  loss,  detention,  or 
damage,  of  any  package  insufficiently  or  improperly  packed  "  was  held 
unjust  and  unreasonable,  but  only  on  the  ground  that  it  exempted  the 
company  from  liability  for  loss  in  such  cases.  But  in  Sutcliffe  v. 
6.  W.  By.  ([1910]   1  K.  B.  478)  it  was  held  by  the  majority  of  the 
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Court  of  Appeal  that  conditions  whereby  a  railway  company  refused 
to  be  liable  for  any  loss  of,  or  damage  to,  certain  particularly  damage- 
able goods,  except  where  properly  protected  by  packing,  unless  such 
arose  from  a  wilful  misconduct  of  the  company's  servants,  were  just 
and  reasonable,  and  Simons'  Case  was  distinguished.  Kennedy,  L.J., 
in  his  judgment  (at  p.  503)  appears  to  regard  as  unquestionable  the 
right  of  a  carrier  to  refuse  goods  improperly  packed.  "  A  common 
carrier,  whether  a  railway  company  or  other,  is,  I  think,  not  bound  to 
carry  articles  which  are  tendered  without  such  protection  of  packing 
as  is  necessary  to  enable  the  company  to  carry,  the  goods  with  a 
reasonable  prospect  of  security  during  transit. ' '  This  statement  of  the 
law  appears  to  have  been  accepted  as  accurate  both  by  the  majority 
and  the  minority  of  the  House  of  Lords  in  L.  &  N.  W  Ry.  v.  Hudson 
([1920]  A.  C.  324),  and  is  expressly  adopted  by  Lord  Atkinson  (at 
p.  340).  But  the  Lords  were  not  in  agreement  as  to  whether  the 
defective  sheeting  of  a  railway  truck  can  properly  be  called  defective 
packing  of  the  goods  contained  in  it  (see  pp.  332,  335,  340). 

If  goods  are  delivered  to  a  carrier  the  packing  of  which  is  patently 
deficient  the  carrier  will  be  liable  for  damage  arising  from  this  cause 
if  he  accepts  them  without  objection'  (Steuart  v.  Crawley  (1818)  2 
Stark,  323).  But  if  the  carrier  warns  the  sender  that  he  must  provide 
packing,  and  the  sender  nevertheless  tenders  the  goods  without  pack- 
ing, the  carrier  is  not  bound  either  to  refuse  the  goods  or  accept 
liability  for  resulting  damage  (Barbour  v.  8.  E.  Ry.  (1876)  34  L.  T.  67). 
If  there  is  no  obvious  defect  in  packing  the  carrier  will  not  be  liable 
for  damage  which  results  from  his  treating  the  goods  as  properly  packed 
(Richardson  v.  N.  E.  Ry.  (1872)  L.  B.  7  C.  P.  75).  In  Gould  v.  S.  E. 
&  C.  Ry.  ([1920]  2  K.  B.  186)  Atkin  and  Younger,  L.JJ.,  held  that 
there  is  no  rule  that  a  carrier  is  liable  for  the  consequences  of  bad  pack- 
ing if  he  knows  of  it  but  makes  no  protest,  his  knowledge  being  only 
material  to  the  question  whether  his  handling  of  the  goods  was  negli- 
gent. But  the  traditional  view  is  accepted  and  amplified  by  Lord 
Atkinson  in  L.  &  N.  W  Ry.  v.  Hudson  (supra,  at  pp.  340-1).  If,  how- 
ever, the  defect  is  discovered  during  transit,  the  carrier  must  do 
what  is  reasonable  to  minimise  the  damage,  either  by  preventing  fur- 
ther transit  (Cox  v.  L.  &  N.  W.  Ry.  (1862)  3  F.  &  F.  77),  or  by  using 
proper  means  to  put  the  goods  in  a  condition  to  continue  the  journey 
(Beck  v.  Evans  (1812)  16  East  244  ;  Notara  v.  Henderson  (1872) 
L.  B.  7  Q.  B.  225). 

The  carrier  is  likewise  not  liable  for  the  consequences  resulting  from 
goods  being  insufficiently  addressed.  And  if  the  address  prove  in  the 
event  insufficient,  the  consignor  will  not  be  heard  to  say  that  the 
carrier  ought  to  have  objected  to  it  when  the  goods  were  tendered 
(Wilson  v.  Scott  (1797)  Hume  302;  Weir  v.  Howie  (1798)  Hume 
304;   Caledonian  Ry.   v.   Hunter  (1858)  20   Sess.    Cases   (2nd   Series) 
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1097).  Therefore,  if  goods  be  consigned  to  a  named  place  and  there 
is  more  than  one  place  of  that  name,  the  carrier  will  not  be  respon- 
sible for  delay  caused  by  a  misdelivery  if  he  has  acted  reasonably. 
"What  is  reasonable  must  depend  on  the  circumstances.  The  Court  of 
Session  in  the  last  cited  case  considered  that  a  general  practice  under 
which  railway  companies  sent  the  goods  first  to  the  nearest  place  so 
named  was  reasonable.  But  cases  can  be  easily  imagined  in  which 
such  a  procedure  would  be  highly  unreasonable.  If  a  carrier  accepts 
goods  which  have  no  address  upon  them  and  they  are  lost  through  his 
negligence,  he  will  .not  be  allowed  to  say  that  if  they  had  been 
addressed  the  loss  would  have  been  avoided.  {Campbell  v.  Caledonian 
Ry.  (1852)  14  Sess.  Cas.  (2nd  Ser.)  806).  It  seems  that  if  goods  are 
sent  on  a  journey  which  involves  their  transfer  from  one  carrier  to 
another,  and  the  latter  misdelivers  them,  he  will  not  be  liable  unless 
the  sender  proves  affirmatively  that  the  correct  address  was  trans- 
mitted to  him  (Stewart  v.  Gordon  (1852)  14  Sess.  Cas.  (2nd  Ser.)  434). 
It  will'  be  seen  that  this  question  has  been  much  more  discussed  in 
Scotland  than  elsewhere,  but  the  rules  laid  down  seem,  for  the  most 
part,  such  as  would  be  followed  in  this  country. 

(g)  The  Inherent  Vice  or  Natural  Deterioration  of  the  Thing 
Carried. — There  is  a  tendency  to  speak  of  "a  defect  in  the  thing 
carried"  when  goods  are  in  question,  and  "  inherent  vice  "  when  a 
live  animal  is  concerned.  Each  term  may  better  describe  the  case  to 
which  it  is  usually  applied,  but  the  ground  of  exemption  is  the  same 
in  either  case.  This  is  now  well  settled.  As  before  remarked,  the 
formal  recognition  of  this  exception  took  place  quite  recently.  With 
regard  to  inanimate  goods,  the  first  case  of  importance  is  Brass  v. 
Maitland  (  (1856)  6  E.  &  B.  470).  Here  it  was  held  that  a  shipper  is 
bound  to  disclose  dangerous  propensities  of  goods  shipped  which  are 
known  to  him  but  not  to  the  shipowner,  and  failure  to  do  so  will  make 
him  liable  to  the  shipowner  for  damage  caused  by  the  goods  to  other 
cargo.  The  majority  of  the  Court  thought  that  in  the  absence  of  dis- 
closure he  gave  an  implied  warranty  that  the  goods  were  not 
dangerous.  This  decision  is  the  point  from  which  all  the  cases  on 
inherent  defect  start.  In  the  next  year  Hudson  .v.  Baxendale  (  (1857) 
2  H.  &  N.  575)  was  decided.  Here  a  cask  of  gin  was  delivered  to  a 
carrier,  and  on  arrival  a  deficiency  of  twenty-five  gallons  was  dis- 
covered. It  was  not  established  whether  this  was  due  to  theft  or 
leakage,  but  Pollock,  C.B.,  told  the  jury  that  the  carrier  was  not 
responsible  for  loss  on  the  journey  from  one  of  those  incidents  to 
which  a  cask  is  liable.  The  Court  of  Exchequer  approved  this  direc- 
tion. Watson,  B.,  said  (at  p.  583) : — "  A  carrier  is  not  responsible  for 
damage  arising  from  any  inherent  defect  in  an  article  delivered  to  him 
to  be  carried.  .  .  His  (the  Chief  Baron's)  ruling  was,  that  the  defen- 
dants were  liable  for   the   safe   carriage    of  the    gin   from   London   to 
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Brecon,  in  respect  of  all  loss  or  injury,  except  such  as  arose  from  the 
defect  of  the  cask,  and  as  to  such  defect  that  the  onus  of  proving  it 
lay  on  the  defendants.     I  think  that  a  correct  statement  of  the  law." 

In  Hutchinson  v.  Guion  (  (1858)  5  C.  B.  (N.  S.)  149)  dangerous 
goods  were  delivered  to  a  shipowner  without  any  warning.  They 
were  stowed  with  other  goods,  the  effect  of  which  was  to  injure  both 
themselves  and  the  other  goods.  It  was  held  that  the  shipowners  were 
not  liable  for  the  damage  which  occurred  to  the  dangerous  goods,  as  no 
indication  of  their  dangerous  nature  had  been  given ;  and  that  if  goods 
are  delivered  containing  a  dangerous  ingredient,  at  any  rate  unless  this 
is  a  universally  notorious  fact,  it  is  no  answer  for  the  shippers  to  say 
that  the  shipowners  ought  to  have  been  aware  of  the  nature  of  the  goods. 

In  Farmnt  v.  Barnes  (1862)  11  C.  B.  (N.  S.)  553)  the  defendant 
delivered  to  a  carrier  a  carboy  of  nitric  acid  labelled  merely  "  acid. "  The 
carrier,  being  unable  to  deliver  it  at  the  time  required,  transferred  it  to 
another  carrier,  without  making  a  sufficient  disclosure  of  its  contents. 
The  defendant  was  held  liable  for  personal  injuries  sustained  by  a 
servant  of  the  second  carrier  which  were  solely  due  to  the  non-disclosure 
of  the  contents,  and  not  to  any  negligence  of  the  carrier  or  the  servant. 

But  where  the  carrier  has  equal  opportunities  with  the  consignor 
of  examining  the  goods  and  judging  of  their  condition  no  warranty  on 
the  part  of  the  owner  of  the  fitness  of  the  goods  for  transit  can  be 
implied  (Acatos  v.  Burns  (1878)  3  Ex.  D.  282). 

In  another  ease  two  kinds  of  goods  were  delivered  by  charterers, 
one  kind  being  destructive  of  the  other  if  stowed  in  close  proximity. 
The  shipowners  were  wholly  ignorant  of  this,  and  so  probably  were  the 
charterers.  The  goods  were  stowed  so  that  one  class  was  injured  by 
leakage  due  to  the  action  of  the  other.  It  was  held,  in  an  action  by 
the  indorsee  of  the  bill  of  lading  of  the  injured  goods,  that  he  must 
prove  actual  negligence  to  make  the  shipowners  liable,  and  that  the 
above  facts  did  not  show  negligence,  because  the  carrier  is  not  liable 
for  leakage  unless  due  to  his  negligence  (Ohrloff  v.  Briscall  (1866) 
L.  B.  1  P.  C.  231). 

But  the  exact  extent  of  the  consignor's  duty  to  disclose  the  nature 
of  dangerous  goods  remained,  until  recently,  undefined.  The  cases 
are  clear  that  the  sender  must  disclose  dangers  of  which  he  is  aware, 
and  the  words  warranty  of  fitness  had  been  used,  but  chiefly  in  cases 
(e.g.,  Acatos  v.  Burns,  supra)  where,  in  the  event,  it  was  held  that  no 
duty  to  disclose  arose.  There  was  still  doubt  whether  the  sender,  in 
cases  where  the  carrier  has  no  opportunity  of  judging  for  himself,  gives 
an  implied  warranty  of  fitness  which  binds  him  beyond  and  indepen- 
dently of  his  knowledge,  and  there  is  a  dictum  in  the  judgment  of  the 
King's  Bench  in  Williams  v.  East  India  Co.  (  (1802)  3  East  192, 
at  p.  200)  which  seems  to  negative  such  a  warranty.  The  distinction 
is  important,  for  "  a  duty  to  disclose  is  one  thing  and  a  warranty  of 
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safety  is  another;  for  there  can  be  no  duty  to  disclose  a  fact  that  the 
consignor  neither  knows  nor  ought  to  have  known.  An  action  founded 
on  the  failure  to  perform  such  a  duty  must  allege  and  prove  scienter 
and  differs  in  that  respect  from  ari  action  on  warranty  like  the 
present  "  (Farwell,  L.J.,  Bamfield  v.  Goole  and  Sheffield  Transport 
Co.  [1910]  2  K.  B.  94,  at  p.  113).  But  in  the  last  cited  case  Fletcher 
Moulton  and  Farwell,  L.JJ.,  held  that  a  person  tendering  goods  to  a 
common  carrier,  the  nature  of  which  the  carrier  has  no  opportunity  of 
judging,  unless  he  makes  disclosure,  does  give  an  absolute  warranty 
that  the  goods  are  fit  for  carriage  in  the  ordinary  way,  and  not 
dangerous.  The  grounds  of  this  decision  must  be  carefully  observed. 
A  common  carrier  is  bound  to  accept  goods  within  his  profession  not 
apparently  extraordinary,  and  concerning  which  he  has  no  special 
information,  and  he  cannot  compel  disclosure  of  the  contents  of 
packages  (Crouah  v.  L.  &  N.  W.  By.  (1854)  14  C.  B.  255),  and,  there- 
fore, there  arises  a  "  correlative  duty  on  the  part  of  the  tenderer  that 
the  goods  shall  be  fit  and  proper  for  carriage.  It  seems  to  me 
to  be  consonant  with  and  required  by  the  fundamental  principles  of 
English  law  that  one  who  thus  requires  an  individual  to  perform  a  legal 
duty  impliedly  warrants  that  he  has  a  title  to  make  the  request  " 
(Fletcher  Moulton,  L.J.,  at  p.  107).  "It  is  in  my  opinion-  good  law 
that  where  a  man  calls  upon  a  common  carrier  to  carry  general  cargo, 
thus  relying  on  the  common  law  duty  of  the  carrier  to  do  so,  and  with- 
out informing  the  carrier  of  the  nature  of  those  goods,  so  as  to  enable 
him  to  judge  of  their  fitness,  there  is  implied  by  law  a  contract  by  the 
person  making  the  request  to  keep  indemnified  the  person  having  the 
duty  against  damages  arising  from  the  fact  that  the  goods  are  not 
such  that  he  had  the  right  thus  to  call  upon  the  common  carrier  to 
carry  "  (Fletcher  Moulton,  L.J.,  at  p.  108).  "  In  my  opinion  every 
consignor  who  tenders  goods  to  a  common  carrier,  to  be  carried  by  him 
in  performance  of  his  common  law  obligation  to  carry,  thereby  impliedly 
warrants  to  the  carrier  that  the  goods  so  tendered  are  fit  to  be  carried 
in  the  ordinary  way  and  are  not  dangerous.  This  principle  is  not  con- 
fined to  carriers,  but  extends  mutatis  mutandis  to  all  cases  where 
anyone  is  entitled  to  call  on  another  to  perform  a  public  duty  at  his 
instance  "  (Farwell,  L.J.,  at  p.  113).  It  is  to  be  noted  that  this 
warranty  is  wholly  rested  on  the  complementary  obligation  of  the 
carrier  to  carry,  and  the  actual  decision  does  not  seem  to  cover  any 
case  where  the  carrier  is  not  in  fact  carrying  as  a  common  carrier. 

In  Lister  v.  L.  &  Y.  Ry.  ([1903]  1  K.  B.  878)  an  engine  being 
hauled  by  the  railway  company's  horses  was  injured  by  the  breaking 
of  a  shaft,  through  a  defect  of  which  neither  party  was  aware.  It  was 
argued  for  the  plaintiff  that  to  exempt  the  carrier  the  defect  must  be 
one  which  would  have  manifested  itself  in  any  event,  and  that  the 
carrier  insured  against  a  defect  which  only  became  operative  by  reason 
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of  the  carriage.  But  it  was  held  that  this  was  a  limitation  of  the  rule 
for  which  there  was  no  authority,  and  the  company  was  held  not  liable. 
This  case  seems  conclusive  authority,  if  such  were  needed,  for  refusing 
to  adopt  here  the  view  that  a  carrier's  exemption  for  damage  due  to 
the  ordinary  wear  and  tear  of  goods  during  transit  is  based  upon  a  rule 
independent  of  the  rule  regarding  inherent  defects.  The  fact  that 
goods  are  liable  to  depreciation  owing  to  the  wear  and  tear  of  trans- 
port, whether  it  be  through  leakage,  shrinkage,  or  loss  of  weight,  is 
proof  of  a  defect  inherent  in  the  goods,  and  not  the  less  so  because  it 
is  the  universal  property  of  all  such  goods.  There  seems  no  ground  in 
reason,  or  on  authority,  for  treating  this  exception  as  based  on  a  special 
rule.  The  effect  of  the  cases  seems  to  be  this :  everyone  who  tenders 
goods  to  a  common  carrier,  relying  on  his  duty  to  carry,  impliedly 
warrants,  unless  he  makes  a  proper  disclosure,  that  they  are  reasonably 
fit  to  be  carried,  and,  if  they  are  not  fit,  he  is  liable  for  injuries  caused 
to  other  goods  or  to  the  carrier  or  his  servants.  It  follows  from  this, 
and  indeed  it  seems  to  have  been  decided  as  a  corollary  to  it,  that  if 
the  goods  injure  themselves  during  transit  from  their  own  inherent 
properties,  the  carrier  is  not  liable. 

Before  the  introduction  of  railways,  animals  seem  hardly  ever  to 
have  been  carried.  "  Before  railways  were  in  use  the  articles  con- 
veyed were  of  a  different  description  from  what  they  are  now.  Sheep 
and  other  live  animals  are  now  carried  upon  railways,  and  horses  which 
were  used  to  draw  vehicles  are  now  themselves  the  objects  of  convey- 
ance "  (Parke,  B.,  Cmr  v.  L.  &  Y.  By.  (1852)  21  L.  J.  Ex.  261,  at 
p.  263).  And  Piatt,  B.,  says  in  the  same  case  (at  p.  263): — "Now 
undoubtedly  since  the  establishment  of  railways,  new  subjects  of  con- 
veyance have  arisen.  Formerly  horses  were  seldom  carried,  but  now 
they  are  ordinarily  conveyed  by  the  trains." 

After  the  passing  of  the  Railway  and  Canal  Traffic  Act,  1854,  a 
number  of  cases  concerning  carriage  of  animals  were  decided  under  the 
Act.  When  the  company's  special  contract  was  held  invalid,  the 
question  arose  as  to  the  common  law  liability  of  a  carrier  of  animals. 
These  cases  were  decided  at  a  time  when  the  rule  which  exempts  a 
common  carrier  when  damage  results  from  inherent  properties  of 
inanimate  goods  which  he  is  carrying  was  only  in  process  of  recognition, 
and  was  not  fully  developed  or  understood  (see  the  earlier  part  of  this 
note).  Had  this  rule  been  fully  settled  and  understood,  it  is  probable 
that  no  difficulty  would  have  been  felt  in  holding  that  a  man  may  be  a 
common  carrier  as  well  of  animals  as  of  goods.  But  because  it  was 
thought  that  a  common  carrier  of  animals  must  be  held  to  insure  their 
safety  even  against  accidents  due  to  their  fear  or  restiveness,  which 
was  plainly  seen  to  be  repugnant  to  reason,  it  was  attempted  to  lay 
down,  as  a  rule  of  law,  that  a  carrier  of  animals  could  not  be  a  common 
carrier  of  them.     As  explained  above  (title  III,  note  (d)  )  such  a  view. 
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inasmuch  as  it  treated  the  extent  of  a  carrier's  profession  as  a  question 
of  law,  was  wholly  inconsistent  with  the  accepted  doctrine  as  to  such 
professions. 

Carr  v.  L.  &  Y.  By.  (  (1852)  7  Ex.  711 :  21  L.  J.  Ex.  261)  was  a 
case  of  carriage  of  a  horse  under  a  special  contract,  but  Parke,  B., 
says  (26  L.  J.  Ex.  262): — "Now  whether  in  the  present  case  the 
defendants  are  liable  in  their  character  of  common  carriers,  that  is, 
that  they  are  bound  to  carry  safely  and  securely  and  are  only  pro- 
tected from  the  description  of  loss  which  arises  from  the  act  of  God 
or  the  King's  enemies,  and  the  like,  is  a  question  we  need  not  discuss 
now."  Also  in  Patdington,  v.  South  Wales  By.  ((1856)  1  H.  &  N. 
392),  Martin,  B.,  said  that  "It  is  doubtful  whether  the  common  law 
as  to  the  liability  of  carriers  applied  to  the  carriage  of  cattle."  Four 
years  later  Erie,  J.,  in  a  dissenting  judgment,  states  this  view  of  the 
law  in  less  ambiguous  terms  (McManus  v.  L.  &  Y .  By.  (1859)  4  H.  & 
N.,  327,  at  p.  347;  28  L.  J.  Ex.  353,  at  p.  358) :  "  In  Carr  v.  L.  &  Y. 
By.  (supra)  animals  are  shown!  not  to  be  within  the  principle  which 
makes  carriers  responsible  for  goods."  Martin,  B.,  had  said  in  the 
Court  below  (  (1858)  27  L.  J.  Ex.  201,  at  p.  205):  "  We  are  able  to 
decide    this    case    without    referring    to  the    alleged    distinction 

between  the  liability  of  carriers  as  to  the  conveyance  of  horses  and  live- 
stock and  ordinary  goods ;  but  should  the  question  ever  arise  we  think 
the  observation  which  fell  from  Baron  Parke  in  Carr  v.  L.  &  Y .  By. 
(supra)  is  entitled  to  much  consideration."  On  the  other  hand, 
Williams,  J.,  delivering  the  judgment  of  the  majority  in  the  Exchequer 
Chamber  in  McManus'  Case,  says  (28  L.  J.  Ex.,  at  p.  359):  "  That 
condition  is  therefore  void ;  and  the  case  stands  simply  upon  the  ground 
that  the  plaintiff  has  employed  the  defendant  to  carry  his  horses 
safely. ' '  This  judgment  is  unquestionably  an  authority  against  the  above 
dicta,  but  because  the  injury  in  that  case  did  not  arise  from  fear  or 
unruliness  in  the  horses,  it  was  still  sought  to  say  that  where  injury 
was  due  to  these  causes,  the  carrier  was  exonerated  in  virtue  of  some 
special  rule  not  applicable  to  the  generality  of  carriers,  and  was  not, 
therefore,  a  common  carrier. 

Before  discussing  the  later  authorities  concerning  carriage  of 
animals,  it  may  be  well  to  indicate  the  nature  of  the  rule  which  the 
above  dicta  attempted  to  lay  down. 

Apart  from  statutory  requirements  as  to  the  form  of  special  con- 
tracts, in  any  given  case  it  may  be  necessary  to  determine,  as  a  ques- 
tion of  fact,  whether  a  carrier  is  under  his  unrestricted  common  law 
liability  or  whether  he  has  made  a  special  contract.  And  as  a  mere 
matter  of  evidence,  if  the  goods  carried  are  unusual,  or  present  uncom- 
mon difficulties,  a  special  contract  may  more  readily  be  inferred  than 
in  the  case  of  goods  of  a  kind  constantly  carried  and  presenting  no 
exceptional  feature.    But  it  was  attempted  to  lay  down  a  much  broader 
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rule  in  the  dicta  above  cited.  As  a  matter  of  fact  it  may  be  very 
improbable  that  a  common  carrier  would  hold  himself  out  as  willing  to 
receive  animals  for  carriage  save  upon  terms  which  exempt  him  from 
some  at  least  of  his  common,  law  liabilities,  but  the  rule  which  was 
suggested  was  that  as  a  matter  of  law  a  carrier  who  accepts  animals 
for  carriage  without  a  special  contract  of  any  kind  is  under  a  less 
onerous  duty  than  that  imposed  upon  him  by  an  unconditional  accept- 
ance of  inanimate  goods.  Had  this  view  prevailed,  one  important 
effect  would  have  been  that,  if  a  railway  company  attempted  to  impose 
special  terms  for  the  carriage  of  animals  which  the  Court  judged  not 
just  and  reasonable,  it  would  have  been  relegated  to  a  somewhat 
undefined  liability  less  favourable  than  that  which  it  proposed  to  under- 
take but  more  favourable  than  that  of  a  common  carrier. 

There  is  now  no  doubt  that  the  view  indicated  in  the  above  dicta 
has  been  disapproved,  and,  in  particular,  the  position  above  indicated 
which  would  follow  from  it,  in  the  event  of  a  railway  company's  special 
contract  being  judged  not  reasonable,  has  been  expressly  declared  not 
to  be  law. 

In  Kendall  v.  L.  &  S.  W  By.  (  (1872)  L.  E.  7  Ex.  373,  at  p.  374) 
it  was  suggested  in  argument  that  a  railway  company  is  not  a  common 
carrier  of  animals,  but  Martin,  B.,  said,  "  That  is  my  own  opinion,  but 
the  point  has  been  settled  the  other  way."  "Whereupon  Bramwell,  B., 
'referred  to  Harrison,  v.  L.  B.  &  8.  G.  By.  (  (1860)  2  B.  &  S.  121  &  152; 
29  L.  J.  Q.  B.  209;  31  L.  J.  Q.  B.  113). 

This  was  a  case  in  which  a  dog  was  injured  during  transit.  There 
was  a  special  contract,  but  the  Court  of  Queen's  Bench  held  it  not  just 
and  reasonable.  Therefore  it  became  necessary  to  decide  what  was 
the  liability  of  the  company  at  common  law.  There  does  not  appear, 
in  the  argument  for  the  company,  any  clear  submission  that  in  any 
event  it  is  not  under  the  ordinary  liability  of  a  common  carrier,  and 
Coekburn,  C.J.,  having  first  held  that  the  special  contract  was  void,  at 
once  proceeds  (29  L.  J.  Q.  B.,  at  p.  214):  "  Therefore  the  company 
are  liable  as  common  carriers  unprotected  by  any  restraint  imposed 
by  any  special  terms."  And  again  (ib.,  at  p.  217),  "  Then  that  notice 
failing,  they  stand  altogether  unprotected,  and  they  are  liable  to  the 
plaintiff  in  respect  of  the  loss,  just  as  if  they  had  undertaken, 
independently  of  any  notice  or  any  attempt  to  impose  any  terms  at  all, 
to  carry  as  common  carriers."  Blackburn,  J.,  dealt  with  the  question 
thus  (ib.,  at  p.  220) :  "  Then  arises  the  question  whether  or  not  a  horse, 
being  a  live  animal,  would  be  one  of  the  animals  which  the  company 
would  be  liable  to  carry  safely  and  securely,  supposing  the  condition 
to  be  rejected.  Now  as  to  that  point,  whether  or  not  it  was  a  new 
thing  for  carriers  to  carry  a  live  animal,  and  whether,  therefore,  they 
were  bound  to  carry,  a  question'  had  been  thrown  out  by  Parke,  B.,  in 
the  case  of  Can-  v.  L.  *  Y.  By.  (supra),  and' that  point  was  'directly 
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raised  in  McManus  v^  L.  &  Y.  By.  (supra).  In  the  latter  case  the 
question  was  as  to  the  carriage  of  a  horse,  and  the  point  was  not  over- 
looked. We  find,  at  the  end  of  the  judgment  of  the  Court  of  Exchequer, 
Pollock,  C.B.,*  throws  it  out,  and  it  will  be  found  that  when  the  case 
came  to  the  Court  of  Exchequer  Chamber,  where  the  judgment  was 
reversed,  that  point  was  not  lost  sight  of.  I  argued  the  case  as 
counsel,  and  I  can  say  that  I  looked  for  authorities  which  might  bear 
upon  it,  and  found  none.  But  it  is  sufficient  to  say  that  the  decision 
of  the  Court  of  Exchequer  Chamber  was  that  a  railway  company  in 
such  a  case  as  the  present  was  responsible  for  the  carriage  of  a  live 
animal  (in  that  case  a  horse)  provided  the  condition  was  unreasonable, 
and  that  a  dog  is  a  live  animal." 

But  in  a  later  passage  in  his  judgment  (ib.,  p.  222)  Blackburn,  J., 
shows  a  leaning  towards  the  other  view.  "  Therefore  it  follows  that 
the  company  have  engaged  to  carry  safely  (perhaps  excepting  the  case 
of  fear  and  restiveness  which,  in  fact,  is  not  in  question)."  Here  it  is 
clear  that  Blackburn,  J.,  was  contemplating  the  carrier's  exemption 
in  the  above  cases  as  arising  not  from  the  general  rule  as  to  inherent 
vice,  but  from  some  special  limitation  applicable  to  the  carriage  of 
animals.  In  the  Exchequer  Chamber  the  judgment  of  the  Queen's 
Bench  was  reversed,  chiefly  on  the  ground  that  the  terms  of  the 
special  contract  were  just  and  reasonable.  This  decision,  however, 
was  one  of  those  which  were  finally  overruled  by  the  House  of  Lords 
in  Peek  v.  N.  8.  By.  (  (1862-3)  10  H.  L.  C.  472).  No  view  adverse  to 
that  of  the  majority  of  the  judges  below  as  to  the  common  law 
obligations  with  respect  to  the  carriage  of  animals  was  expressed  in  the 
Exchequer  Chamber  by  any  of  the  judges,  while  Wilde,  B.,  who  dis- 
sented from  the  majority  on  the  question  of  reasonableness,  unhesi- 
tatingly accepted  it. 

In  1872  the  same  rule  was  laid  down  and  further  explained  in  the 
cases  of  Kendall  v.  L.  &  S.  W.  By.  (  (1872)  L.  R.  7  Ex.  373)  and 
Blower  v.  O.  W  By.  (  (1872)  L.  R.  7  C.  P.  655).  In  Kendall's  Case, 
Bramwell,  B.,  lays  it  down  as  unquestionably  law  that  a  railway  com- 
pariy  is  not  liable  for  damage  solely  due  to  the  proper  vice  of  the 
animal  carried,  though  there  be  no  special  contract;  Pigott,  B.,  who 
dissented  on  the  question  of  the  onus  of  proof,  says  that  in  regard  to 
that  liability  "  since  the  case  of  McManus  v.  L.  &  Y .  By.  (supra)  there 
is  in  this  respect  no  distinction  between  live  animals  and  other  ordinary 
merchandise."  Martin,  B.,  still  held  to  the  older  view  of  the  special 
position  of  carriers  of  animals,  but  felt  bound  by  the  decision  in 
Harrison's  Case. 

The  judgment  of  Willes,  J.,  in  Blower's  Case  is  of  very  great 
importance,  because  therein  can  be  seen  the  completion  of  the  process 

*This  is  erroneous.  The  suggestion  was  made  by  Martin,  B.,  who 
delivered  the  judgment  of  the  Court. 
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of  development  whioh  has  already  been  indicated  in  respect  to  the 
carrier's  protection  from  the  consequences  of  inherent  defects  both  in 
goods  and  in  animals.  Having  referred  to  the  conflict  as  to  whether 
railway  companies  are  or  may  be  common  carriers  of  animals,  he  pro- 
ceeds (at  p.  662)  as  follows :— "  It  may  turn  out  after  all  to  be  a  mere 
controversy  of  words.  The  question  as  to  their  liability  may  turn  on  the 
distinction  between  accidents  which  happen  by  some  vice  inherent  in  the 
animals  themselves  or  disposition  producing  unruliness  or  phrensy,  and 
accidents  which  are  not  the  results  of  inherent  vice  or  unruliness  of  the 
animals  themselves.  It  comes  to  much  the  same  thing  whether  we 
say  that  one  who  carries  live  animals  is  not  liable  in  one  event  but  is 
liable  in  the  other,  or  that  he  is  not  a  common  carrier  oj  them  at  all, 
because  there  are  some  accidents  other  than  those  falling  within  the 
exception  of  the  act  of  God  and  the  Queen's  enemies  for  which  he  is 
not  responsible.  By  the  expression  '  vice,'  I  do  not,  of  course,  mean 
moral  vice  in  the  thing  itself  or  its  owner,  but  only  that  sort  of  vice 
which  by  its  internal  development  tends  to  the  destruction  or  the  injury 
of  the  animal  or  thing  to  be  carried,  and  which  is  likely  to  lead  to  such 
a  result.  If  such  a  cause  of  destruction  exists  and  produces  that  result 
in  the  course  of  the  journey,  the  liability  of  the  carrier  is  necessarily 
excluded  from  the  contract  between  the  parties."  In  justification  of 
this  latter  proposition,  he  proceeds  to  quote  the  authorities  already  dis- 
cussed, which  establish  the  carrier's  exemption  from  liability  for  damage 
caused  by  inherent  defects  in  inanimate  goods. 

Now,  it  is  clear  from  the  above  passage  that'  the  reason  why  this 
controversy  appeared  to  Willes,  J.,  to  be  a  dispute  about  words  was 
that  in  his  view,  whether  the  carrier  were  called  a  common  carrier  or 
not,  he  would  still  be  exempt  from  liability  for  damage  resulting  from 
inherent  defect.  Precisely  opposite  was  the  view  of  the  judges  who 
had  to  consider  the  question  in  the  early  cases :  they  were  obviously 
pressed  with  the  difficulty  that  if  they  held  a  carrier  of  animals  to  be 
a  common  carrier  they  would  (as  they  thought)  make  him  an  insurer 
against  loss  through  the  inherent  propensities  of  the  animals  them- 
selves. It  has  been  remarked  that  this  was  a  result  of  the  fact  that 
the  law  was  not  then  settled  as  regards  inherent  defects  in  other  kinds 
of  goods.  Once  the  true  rule  of  exemption  was  laid  down  in  the  cases 
to  which  Willes,  J.,  refers,  and  which  are  discussed  in  the  earlier  part 
of  this  note,  it  becomes  evident  that  the  carrier  is  exempt  from 
liability  for  the  animal's  proper  vice  not  by  reason  of  a  special  rule,  but 
by  the  application  of  the  general  principle,  not  now  open  to  doubt,  that 
he  does  not  insure  against  damage  from  inherent  properties  in  things 
carried.  The  attempt  to  put  the  carrier  of  animals  in  a  different 
position  from  that  of  a  common  carrier  was  to  give  him  a  degree  of 
protection  which,  as  it  turns  out,  is  his  though  he  be  a  common  carrier, 
and  there  is  therefore  at  the  present  day  no  ground  for  maintaining  a 
distinction  the  reason  for  which  is  non-existent. 


SECTION   4. 

RIGHTS   AND   DUTIES    INCIDENTAL   TO   CONTRACTS    OF   CARRIAGE 

OF  GOODS. 

Scope  of  the  Section. 

(VI.)  Hitherto  discussion  has  been  confined  to  the  peculiar 
status  of  a  common  carrier  at  common  law,  the  means  by  which 
this  status  is  acquired,  and  the  measure  of  liability  which  it 
casts  upon  such  a  carrier.  But  for  many  purposes  connected 
with  the  contract  of  carriage  it  is  immaterial  whether  the 
carrier  be  a  common  carrier  or  not.  The  law  recognises 
various  rights  and  duties  as  arising  out  of  a  contract  of  carriage, 
which  are  not  governed  by  considerations  relating  either  to 
the  status  of  the  carrier,  or,  for  the  most  part,  the  measure  of 
his  liability.  Such  rights  and  duties  are  discussed  in  this 
section. 


The  Parties  Competent  to  Sue  in  Respect  of  Carriage 

of  Goods. 

(VII.)  When  a  breach,  either  of  contract  or  duty  (a),  is 
committed  by  a  carrier  in  respect  of  carriage  of  goods,  the 
owner  (b)  of  such  goods  is  alone  entitled  to  sue  the  carrier  (c), 
with  the  following  exceptions  : — (1)  A  bailee  who  makes  a 
contract  with  a  carrier  for  the  carriage  of  the  goods  bailed, 
even,  it  seems,  though  the  goods  are  consigned  to  the  bailor, 
is  alone  entitled  to  sue  for  breach  of  such  contract,  but  the 
bailor  may  sue  the  carrier  for  a  tort  committed  in  respect 
of  the  goods  by  him  (d) ;  (2)  the  consignor  may  make  a  special 
contract  with  the  carrier  which  supersedes  the  necessity  of 
showing  the  ownership  of  the  goods,  and  under  which  a  person 
not  the  owner  may  be  entitled  to  sue  (e).     But  the  consignor 
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is  liable  to  the  carrier  for  any  breach  of  duty  relating  to  the 
making  of  the  contract  or  the  delivery  of  the  goods,  and  he  is 
liable  to  the  carrier  on  the  contract  of  carriage,  unless  he 
contracts,  with  due  authority,  as  agent  for  a  named  principal, 
or  the  carrier  has  express  notice  that  he  is  a  mere  agent  of  a 
principal  whose  name  is  disclosed,  or  the  carrier  specially 
contracts  that  the  consignor  is  not  to  be  liable  to  him  on  the 
contract  of  carriage  (/). 

(a)  Unless  the  consignor  is  a  bailee  (as  to  which  see  note  (d) ),  a  case 
can  hardly  arise  in  which  the  party  entitled  to  sue  the  carrier  for  a 
breach  of  duty  is  not  the  party  entitled  to  sue  on  the  contract  of 
carriage.  For  the  carrier  can  owe  a  duty  only  to  the  owner  of  the 
goods,  and  the  owner  alone  is  permitted  to  sue  for  a  breach  of  the  con- 
tract of  carriage. 

(b)  The  Owner. — The  person  entitled  to  sue  on  a  contract  is  the 
person  with  whom  it  was  made.  Contracts  of  carriage  are  no  excep- 
tion to  this  rule.  But  delivery  of  goods  to  a  carrier  may  have  the 
effect  of  changing  the  ownership  of  them,  indeed  the  case  when  this 
occurs  is  deemed  to  be  the  normal  case  of  the  carriage  of  goods.  In 
such  a  case  the  consignor  is  held  to  be  the  consignee's  agent  to  make 
the  contract  of  carriage  on  his  behalf.  It  is,  therefore,  necessary, 
when  considering  contracts  of  carriage,  to  determine  who  is  the  owner 
of  the  goods  as  a  preliminary  to  the  determination  of  the  person  with" 
whom  the  contract  is  made. 

(1)  Where  Goods  are  Entrusted  to  a  Carrier  for  Carriage  in  Pur- 
suance of  a  Contract  of  Sale. — Sub-sections  (1)  and  (2)  of  section  32  of 
the  Sale  of  Goods  Act  are  as  follows :  — 

(i)  Where,  in  pursuance  of  a  contract  of  sale,  the  seller  is 
authorised  or  required  to  send  the  goods  to  the  buyer,  delivery  of  the 
goods  to  a  carrier,  whether  named  by  the  buyer  or  not,  for  the  purpose 
of  transmission  to  the  buyer  is  prima  facie  deemed  to  be  delivery  of  the 
goods  to  the  buyer. 

(ii)  Unless  otherwise  authorised  by  the  buyer,  the  seller  must  make 
such  contract  with  the  carrier  on  behalf  of  the  buyer  as  may  be  reason- 
able having  regard  to  the  nature  of  the  goods  and  the  other  circum- 
stances of  the  case.  If  the  seller  omit  to  do  so,  and  the  goods  are  lost 
or  damaged  in  course  of  transit,  the  buyer  may  decline  to  treat  the 
delivery  to  the  carrier  as  a  delivery  to  himself,  or  may  hold  the  seller 
responsible  in  damages. 

Apart  from  cases  where  goods  are  consigned  by  the  sender  deliver- 
able to  himself,  the  case  to  which  the  above  provisions  relate  is  in  fact, 
and  is  regarded  in  law,  as  the  normal  case  in  which  a  contract  of 
carriage  is  made,  and,  as  delivery  to'  the  carrier  in  such  a  case  vests 


CONTBACTS  OF  CARRIAGE  OF   GOODS.  39 

the  property  in  the  buyer,  prima  facie  the  buyer  is  the  proper  person 
to  sue  on  a  contract  of  carriage.  "It  is  no  doubt  true,  as  a  general 
rule,  that  the  delivery  by  the  consignor  to  the  carrier  is  a  delivery  to 
the  consignee,  and  that  the  risk  is  after  such  delivery  the  risk  of  the 
consignee.  That  is  so  if,  without  designating  the  particular  carrier, 
the  consignee  directs  that  the  goods  shall  be  sent  by  the  ordinary  con- 
veyance ;  the  delivery  to  the  ordinary  carrier  is  then  a  delivery  to  the 
consignee,  and  the  consignee  incurs  all  the  risks  of  carriage.  And  it  is 
still  more  strongly  so  if  the  goods  are  sent  by  a  carrier  specially  pointed 
out  by  the  consignee  himself,  for  such  carrier  then  becomes  his  special 
agent  "  (Dunlop  v.  Lambert  (1838-9)  6  CI.  &  P.,  Lord  Cottenham,  at 
p.  620;  see  also  Parke,  B.,  Bryans  v.  Nix  (1839)  4  M.  &  W.,  at  p.  791; 
Wait  v.  Baker  (1848)  2  Ex.,  at  p.  7;  Selwin,  L.J.,  Ex  parte  Pearson,  In 
Re  Wiltshire  Iron  Co.  (1868)  L.  E.  3  Ch.,  at  pp.  450-1;  Cork 
Distilleries  v.  G.  8.  &  W.  By.  (1874)  L.  R  7  H.  L.,  Mellor,  J.,  at 
p.  277,  Lord  Cairns,  L.C.,  at  p.  278;  Badische  Anilin  Fabrik  v  Basle 
Chemical  Works  [1898]  A.  C,  Lord  Halsbury,  L.C.,  at  pp.  203-4). 
But  where  goods  for  more  than  one  consignee  are  despatched  by  a 
carrier  at  the  same  time  and  no  goods  are  specially  designated  to  a 
particular  consignee,  there  is  no  appropriation  to  any  particular  con- 
signee; and  an  appropriation  to  a  consignee  made  by  the  seller's 
instructions  en  route  does  not  bind  such  consignee  if  the  goods  have 
been  unreasonably  delayed  in  transit  prior  to  the  appropriation  (Healy^ 
v.  Howlett  [1917]  1  K.  B.  337). 

It  is  usual,  where  the  property  passes,  for  carriage  to  be  paid  by 
the  consignee,  and  when  the  question  is  whether  the  parties  intended 
the  property  to  pass  on  delivery  to  the  carrier,  the  arrangement  as  to 
payment  for  carriage  is  of  some  importance  (Cork  Distilleiies  v. 
G.  S.  &  W.  By.,  supra,  Mellor,  J.,  at  p.  277,  Lord  Cairns,  L.C.,  at 
p.  278);  but  the  arrangement  under  this  head  is  never  conclusive  of 
the  question.  If  the  property  passes  to  the  consignee  on  delivery  to 
the  carrier,  he  is  the  party  to  sue,  and  it  is  immaterial  whether  he 
personally  pays  the  carrier  or  whether  the  cost  of  carriage  is  part  of 
the  price  paid  to  the  seller  (Dunlop  v.  Lambert  (supra),  Lord  Cotten- 
ham, L.C.,  at  pp.  621-2).  So  also,  if  the  parties  intended  the  pro- 
perty to  pass  to  the  buyer  on  delivery  to  the  carrier,  it  is  immaterial 
that  the  terms  of  payment  are  three  months'  credit  after  delivery  to 
the  buyer  (Fmga.no  v.  Long  (1825)  4  B.  &  C.  220),  or  by  bill  at  two 
months-  (Button  v.  Solomonson  (1803)  3  Bos.  &  P.  582),  or  that  the 
seller  effects  the  insurance  (Fraga.no  v.  Long,  supra,  Dunlop  v.  Lam- 
bert, supra).  In  some  of  the  older  cases  it  was  laid  down  (e.g.,  by 
Lord  Mansfield,  C.J.,  in  Davis  v.  James  ( (1770)  5  Burr.  2680)  that  the 
consignor  could  maintain  an  action  if  he-  was  liable  for  the  price  of 
carriage,  even  though  the  property  had  passed  to  the  consignee.  This 
view  cannot  now  be  supported.     These  cases  were  considered  by  Lord 
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Kenyon,  C.J.,  in  Dawes  v.  Peck  ( (1799)  8  T.  E.  330),  in  which  case  it 
was  held  that  the  consignor  cannot  maintain  an  action  if  the  property 
has  passed  to  the  buyer  on  delivery  to  the  carrier,  even  though  the  con- 
signor has  paid  the  price  for  booking.  Lord  Kenyon  distinguishes 
the  earlier  cases,  upon  the  ground  that  where  the  consignor  is  liable 
for  the  price  of  carriage  he  is  an  insurer  to  the  consignee  for  the  safe 
arrival  of  the  goods.  But  in  King  v.  Meredith  (  (1811)  2  Camp.  639), 
Lawrence,  J.,  said  "  The  mode  in  which  the  carrier  was  to  be  paid 
makes  no  difference.  The  plaintiffs,  by  paying  the  carrier,  did  not 
become  insurers  of  the  spirits  while  in  his  bands." 

There  can  be  no  doubt  now  that  the  view  of  Lawrence,  J.,  is  right. 
In  speaking  of  the  consignor  as  "  an  insurer  to  the  consignee  of  the  safe 
arrival  of  the  goods,"  what  is  meant  is  that  the  contract  is  one  which 
provides  for  delivery  to  the  buyer  at  the  destination,  or  at  a  time  sub- 
sequent to  the  end  of  the  transit,  and,  therefore,  no  property  passes  on 
delivery  to  the  carrier ;  the  risk  during  transit  is  in  the  seller ;  and  he 
will  be  in  breach  of  his  contract  with  the  buyer  if  the  goods  fail  to  arrive. 
In  such  a  case  carriage  will  almost  always  be  paid  by  the  consignor. 
Lord  Kenyon  suggests  that  the  fact  that  the  consignor  is  liable  for  the 
price  of  carriage  is  conclusive  that  the  contract  is  of  this  kind,  and 
that  he  can  sue,  because  the  law  will  presume  that  no  property  has 
passed.  Not  only  has  this  proposition  been  expressly  overruled 
(Dunlop  v.  Lambert  (1838)  96  CI.  &  Fin.  600),  but  it  is  now  held  that, 
whatever  be  the  contract  between  buyer  and  seller,  the  seller,  as  con- 
signor, can  always  be  sued  by  the  carrier  for  the  price  of  carriage  in 
default  of  a  contrary  arrangement  with  the  carrier  (see  note  (/)).  The 
earlier  cases  cannot  be  supported  either  as  decided  or  as  explained  by 
Lord  Kenyon. 

Moreover,  Lord  Kenyon  emphatically  ruled  that  the  right  of  action 
cannot  fluctuate  according  to  the  choice  of  the  consignor  or  consignee, 
but,  according  to  the  terms  of  the  contract,  is  in  one  or  other  but  not 
both  of  them.  Therefore,  to  give  a  right  of  action 'to  the  consignor  if 
liable  for  the  price  of  carriage,  even  though  the  property  is  not  in  him, 
would  leave  the  owner  without  any  right  of  action  at  all,  which  is  an 
impossible  position.  It  is  necessary  to  refer  to  this  matter  because 
some  of  the  earlier  cases  are  more  or  less  affected  by  the  view  of  Lord 
Mansfield,  and  there  can  be  no  doubt  that  it  is  not  law. 

But  delivery  of  goods  by  the  seller  to  a  carrier  in  pursuance  of  a 
contract  of  sale  is  only  "  prima  facie  deemed  to  be  a  delivery  of  the 
goods  to  the  buyer."  There  will  be  no  such  delivery  if  a  contrary 
intention  appears  and,  at  least  in  one  instance,  though  the  seller  has  the 
necessary  intention,  the  law  cannot  give  effect  to  it.  Four  separate 
cases  require   consideration:  — 

(i)  Where  the  Seller  Reserves  a  Jus  Disponendi.— Section  19  (1)  of 
the  Sale  of  Goods  Act,  1893,  is  as  follows: — "Where  there  is  a  con- 
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tract  for  the  sale  of  specific  goods  or  where  goods  are  subsequently 
appropriated  to  the  contract,  the  seller  may,  by  the  terms  of  the  con- 
tract or  appropriation,  reserve  the  right  of  disposal  of  the  goods  until 
certain  conditions  are  fulfilled.  In  such  case,  notwithstanding  the 
delivery  of  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  for  the 
purpose  of  transmission  to  the  buyer,  the  property  in  the  goods  does 
not  pass  to  the  buyer  until  the  conditions  imposed  by  the  seller  are 
fulfilled." 

If  the  seller  reserves  the  right  of  disposal  he  remains  owner  until 
the  conditions  are  fulfilled,  and  he  is  the  proper  person  to  sue  the 
carrier.  And  even  though  by  reserving  this  right  he  commits  a  breach 
of  his  contract  with  the  buyer  (Wait  v.  Baker  (1848)  2  Ex.  1),  or  is 
guilty  of  fraud  against  the  buyer  (Gabarron  v.  Kreeft,  Kreeft  v. 
Thompson  (1875)  L.  B.  10  Ex.  274),  the  carrier  is  bound  to  deliver 
according  to  his  order. 

This  case,  where  the  ownership  remains  in  the  seller  by  virtue  of 
his  own  act,  is  to  be  distinguished  from  a  case  where  the  contract  pro- 
vides for  delivery  to  the  buyer  at  the  destination,  in  which  the  property 
is  necessarily  in  the  seller  during  transit  (see  (hi)  below). 

(ii)  Delivery  Under  a  Contract  of  Sale  Rendered  Unenforceable  by 
Section  4  of  the  Sale  of  Goods  Act,  1893. — Under  a  contract  of  sale 
which  authorises  or  requires  the  seller  to  send  the  goods  to  the  buyer, 
the  carrier  will  usually  be  the  buyer's  agent  to  receive  them.  But  he 
has  no  authority  to  "  accept  "  the  whole  or  any  part  of  the  goods  as 
required  by  section  4  of  the  Sale  of  Goods  Act.  Therefore,  if  goods  of 
the  value  of  £10  or  upwards  are  contracted  to  be  sold,  and  nothing  has 
been  given  in  earnest  or  part  payment,  and  there  is  no  memorandum 
signed  by  the  party  to  be  charged  or  his  agent,  delivery  of  the  goods 
to  a  carrier  will  not  make  the  contract  of  sale  enforceable.  It  remains 
inchoate,  and  no  property  passes,  and  therefore  the  seller  is  the  party 
competent  to  sue  the  carrier.  But  directly  the  buyer  does  anything 
which  amounts  to  an  acceptance,  the  contract  becomes  efficacious  and 
the  property  passes  (Coates  v.  Chaplin  (1842)  3  Q.  B.  483;  Smith  v. 
Hudson  (1865)  6  B.  &  S.  431). 

This  section  of  the  Sale  of  Goods  Act  is,  of  course,  confined  to  con- 
tracts of  sale.  It  can  have  no  bearing  upon  a  contract  of  carriage 
except  when  the  revesting  of  the  property  is  performed  by  delivery  to 
a  carrier.  In  the  normal  case  of  sale,  delivery  by  the  seller  to  the 
carrier  vests  the  property  in  the  buyer,  and,  consequently,  he  is  the 
party  bound  by  and  entitled  under  the  contract  of  carriage,  the  seller 
being  merely  his  agent  to  make  it.  The  section  may  prevent  this,  and 
so  defeat  the  normal  result.  But  if  the  buyer  is  himself  the  consignor 
no  question  with  respect  to  section  4  of  the  Sale  of  Goods  Act  can 
arise.  The  absence  of  formalities  required  by  the  Act  will  prevent  the 
property  vesting  until  the  buyer  "  accepts  "  the  goods  on  arrival.     But 
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if  he  personally,  and  not  the  seller,  has  made  the  contract  of  carriage 
the  Sale  of  Goods  Act  cannot  affect  his  right  to  sue  under  it  (Mead  v. 
S.  E.  By.  (1870)  18  W.  E.  735).  While  this  decision  is  clearly  right, 
it  is  submitted  that  there  was  some  misapprehension  in  the  judgments 
as  to  the  remarks  of  Martin,  B.,  in  Coombs  v.  Bristol  &  Exeter  By. 
(  (1858)  3  H.  &  N.  511).  There  the  seller  was  the  party  who  con- 
tracted with  the  carrier.  But  the  absence  of  a  valid  contract  of  sale 
prevented  his  being  the  buyer's  agent.  What  Martin,  B.,  meant,  it 
is  submitted,  was  that  a  special  contract  could  have  been  made 
authorising  the  buyer  to  sue  though  not  owner.  The  seller  could  not 
have  achieved  this  result  by  contracting  expressly  as  agent  for  the 
buyer,  unless  he  had  authority  to  do  so  entirely  dehors  the  contract 
of  sale.  For,  that  contract  being  inchoate,  he  was  not  and  could  not 
make  himself  the  buyer's  agent  thereunder.  It  was,  however, 
suggested  in  the  earlier  cases  that  a  buyer,  by  naming  a  particular 
carrier,  or  perhaps  by  authorising  despatch  by  any  carrier,  might  make 
the  carrier  his  agent  within  the  section  to  ' '  accept ' '  the  goods  as  well 
as  to  receive  them.  But  Bramwell,  B.,  in  his  judgment  in  Coombs' 
Case  (  (supra),  at  p.  518),  makes  it  clear  that  this  view,  however  con- 
venient in  practice,  is  not  possible. 

(hi)  Where  the  Ownership  of  the  Goods  Depends  Upon  the  Terms 
of  a  Special  Contract  Which  Prevents  or  Varies'  the  Operation  of  the 
Ordinary  Bules. — It  is  important  to  distinguish  a  contract  made 
between  buyer  and  seller  by  which  the  time  for  the  passing  of  the 
property  may  be  regulated,  from  a  special  contract  of  carriage  binding 
on  the  carrier  and  either  the  buyer  or  the  seller  (as  the  case  may  be) 
which  cannot  directly  affect  the  ownership  of  the  goods  but  may 
empower  a  person  not  the  owner  to  sue  the  carrier.  The  distinction 
between  such  contracts  is  very  clearly  stated  by  Lord  Cottenham, 
L.C.,  in  Dunlop  v.  Lambert  (  (1838-9)  6  CI.  and  Fin.  600,  at  p.  621). 
Special  contracts  of  the  latter  kind  are  discussed  in  note  (e)  below. 
The  buyer  and  the  seller  are  free  to  make  any  contract  which  they 
desire,  to  cause  the  property  to  pass  at  any  time  agreed  upon,  and  to 
divorce  the  ownership  from  the  risk.  "  There  is  no  rule  of  law  to 
prevent  the  parties,  in  cases  like  the  present,  from  making  whatever 
bargain  they  please.  If  they  use  words  in  the  contract  showing  that 
they  intend  that  the  goods  shall  be  shipped  by  the  person  who  is  to 
supply  them,  on  the  terms  that  when  shipped  they  shall  be  the  con- 
signee's property,  and  at  his  risk,  so  that  the  vendor  shall  be  paid  for 
them  whether  delivered  at  the  port  of  destination  or  not,  this  intention 
is  effectual.  Such  is  the  common  case  where  goods  are  ordered  to  be 
sent  by  a  carrier  to  a  port  of  destination.  The  vendor's  duty  is,  in 
such  cases,  at  an  end  when  he  has  delivered  the  goods  to  the  carrier, 
and,  if  the  goods  perish  in  the  carrier's  hands,  the  vendor  is  dis- 
charged,   and   the   purchaser   is   bound   to    pay    him    the    price.     See 
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Dunlop  v.  Lambert  (supra).  If  the  parties  intend  that  the  vendor 
shall  not  merely  deliver  the  goods  to  the  carrier,  but  also  undertake 
that  they  shall  actually  be  delivered  at  their  destination,  and  express 
such  intention,  this  also  is  effectual ;  in  such  a  case,  if  goods  perish  in 
the  hands  of  the  carrier,  the  vendor  is  not  only  not  entitled  to  the  price, 
but  he  is  liable  for  whatever  damage  may  have  been  sustained  by  the 
purchaser  in  consequence  of  the  breach  of  the  vendor's  contract  to 
deliver  at  the  place  of  destination:  See  per  Lord  Cottenham,  L.C., 
delivering  the  judgment  of  the  House  of  Lords  in  Dunlop  v.  Lambert 
(supra).  But  the  parties  may  intend  an  intermediate  state  of  things; 
they  may  intend  that  the  vendor  shall  deliver  the  goods  to  the  carrier, 
and  that,  when  he  has  done  so,  he  shall  have  fulfilled  his  undertaking, 
so  that  he  shall  not  be  liable  in  damages  for  a  breach  of  contract  if  the 
goods  do  not  reach  their  destination;  and  yet  they  may  intend  that 
the  whole  or  part  of  the  price  shall  not  be  payable  unless  the  goods 
do  arrive.  They  may  bargain  that  the  property  shall  vest  in  the  pur- 
chaser, as  owner,  as  soon  as  the  goods  are  shipped,  that  they  shall 
then  be  both  sold  and  delivered,  and  yet  that  the  price  (in  whole  or  in 
part)  shall  be  payable  only  on  the  contingency  of  the  goods  arriving; 
just  as  they  might,  if  they  pleased,  contract  that  the  price  should 
not  be  payable  unless  a  particular  tree  fall;  but  without  any  contract 
on  the  vendor's  part  in  the  one  case  to  procure  the  goods  to  arrive,  or 
in  the  other  to  cause  the  tree  to  fall  "  (Blackburn,  J.,  Calcutta  Co.  v. 
De  Mattos  (1863)  32  L.  J.  Q.  B.,  at  p.  328).  For  a  case  where  the 
risk  passed,  under  the  contract,  to  the  buyer,  on  shipment,  whether 
or  not  the  property  passed,  see  Castle  v.  Playford  (  (1872)  L.  R.  7 
Ex.  98). 

But  in  respect  of  the  contract  of  carriage,  in  default  of  a  special 
contract  authorising  a  stranger  to  sue,  the  person  entitled  to  sue  upon 
it  is  the  owner  of  the  goods  at  the  time  of  breach.  If  it  has  to  be 
decided  who  was  the  owner,  the  incidence  of  the  risk  may  be  a  material 
fact,  but  if  risk  and  ownership  are  divorced,  ownership  is  alone 
important. 

When  the  contract  provides  for  delivery  to  the  sender  at  the 
destination,  and  the  property  remains  in  the  seller  during  transit, 
although  the  carrier  may  be  his  agent  to  deliver  to  the  buyer,  yet  if  he 
misdelivers  the  goods  there  is  no  delivery  under  the  contract,  and  the 
seller  is  the  person  to  sue  in  respect  of  such  misdelivery  (Duff  v.  Budd 
(1822)  6  Moore  (C.  P.)  469;  Hoare  v.  G.  W.  Ry.  (1877)  37  L.  T.  186). 
So,  if  goods  be  sent  by  a  carrier  to  a  person  who  has  fraudulently 
induced  the  seller  to  believe  that  he  will  buy  them,  he  having  no  inten- 
tion but  to  misappropriate  them,  and  the  carrier  negligently  permits 
the  pretended,  buyer  to  obtain  possession  of,  and  misappropriate,  the 
goods,  the  property  is  never  out  of  the  seller,  and  he  has  a  right  of 
action  against  the  carrier  (Stephenson  v.  Hart  (1828)  4  Bing.  476). 
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(iv)  If  the  contract  made  by  the  seller  with  the  carrier  is 
unreasonable  so  that  the  buyer  exercises  his  right  to  refuse  to  treat  the 
delivery  to  the  carrier  as  a  delivery  to  himself  (Sale  of  Goods  Act, 
section  32'  (2)  supra),  then,  as  there  has  been  no  such  delivery  as  will 
pass  the  property,  the  seller  alone  can  sue  the  carrier. 

(2)  When  Goods  are  Entrusted  to  a  Carrier  not  in  Pursuance  of  a 
Contract  of  Sale. — In  cases  of  this  kind  the  decision  as  to  the  party 
competent  to  sue  the  carrier  presents  few  difficulties.  It  would  be 
simpler  to  treat  the  case  of  sale  as  the  exceptional  case,  because 
the  delivery  to  the  carrier  may  effect  a  transfer  of  the  property,  but  to 
do  so  would  be  to  ignore  the  view  constantly  expressed  in  judgments 
that  the  case  of  goods  sent  in  pursuance  of  a  contract  of  sale  is  the 
normal  case.  There  is  no  direct  presumption  of  law  that  the  con- 
signee is  the  owner;  there  does  seem  to  be  a  presumption  that  the 
goods  are  sent  in  pursuance  of  an  ordinary  contract  of  sale  and  that  in 
consequence  the  consignee  is  owner.  Thus,  in  a  number  of  eases 
where  the  goods  were  sent  otherwise  than  for  sale,  the  Courts  have 
stated  the  rule,  applicable  as  though  it  were  an  exception  to  the 
general  rule,  which  is  the  rule  in  case  of  sale  (e.g.,  Swain  v.  Shepherd 
(1832)  1  Mood.  &  E.  223;  Hoare  v.  G.  W.  Ry.  (1877)  37  L.  T.  186). 
So  where  goods  are  sent  on  approval  (Swain  v.  Shepherd,  supra), 
or  for  any  other  purpose  which  does  not  involve  the  passing  of  the 
property  to  the  consignee,  the  sender  remains  owner  and  alone  is 
entitled  to  sue.  Similarly  if  the  actual  consignor  is  merely  the  owner's 
agent  the  property  remains  in  the  owner  and  he  alone  can  sue  (Murphy 
v.  M.  G.  W  Ry.  [1903]  2  I.  E.  5).  And  a  servant  whose  personal 
luggage  is  lost  is  entitled  to  sue,  even  though  his  master  paid  for  his 
ticket,  because  the  duty  to  carry  safely  is  owed  to  him  as  owner,  and, 
also,  probably,  because  the  payment  for  the  ticket  was  made  on  his 
behalf,  and  there  is  a  contract  with  him  (Marshall  v.  York,  Newcastle 
and  Berwick  Ry.  (1851)  11  C.  B.  655).  But,  at  any  rate  in  the  absence 
of  full  disclosure  as  to  the  party  liable,  the  actual  sender  is  liable  for 
the  price  of  carriage  unless  this  liability  is  varied  by  special  contract 
(see  note  (/) ). 

The  word  "  owner  "  as  used  in  this  title  includes  for  most  purposes 
a  person  lawfully  in  possession  of  goods.  A  bailee,  or  other  person 
lawfully  in  possession  of  goods,  can  make  a  contract  by  which  he  binds 
and  is  bound  to  the  carrier.  And  he  is  entitled  to  recover  full  damage 
for  loss  or  injury  to  the  goods  irrespective  of  the  amount  of  his  interest, 
or  of  whether  he  is  liable  over  in  the  events  which  have  happened 
(The  Winkfield  [1902],  p.  42).  But  because  in  cases  of  sale  the 
delivery  to  a  carrier  may  transfer  the  property  in  the  goods,  it  is 
impossible  to  lay  down  as  a  general  rule  that  a  person  lawfully  in 
possession  of  goods  who  delivers  them  for  carriage  to  a  carrier  is 
entitled  to  sue  the  carrier  if  the  goods  be  lost  or  injured. 
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Where  a  parcel  is  delivered  to  a  carrier  to  be  carried  which  con- 
tains goods  the  property  of  two  or  more  persons,  at  any  rate  where 
a  joint  contract  is  established,  all  such  persons  may  jointly  sue 
the  carrier  (Metcalfe  v.  L.  B.  &  S.  C.  Ry.  (1858)  4  C.  B.  (N.  S.) 
307,  317). 

It  is  sometimes  said  that  if  goods  are  lost  or  damaged  during 
transit,  and  the  carrier  pays  either  the  consignor  or  consignee,  and  the 
party  paid  is  not  the  owner  of  the  goods,  the  carrier  is  always  liable  to 
pay  damages  a  second  time  to  the  true  owner.  In  view  of  the  fact 
that  the  vesting  of  the  property  may  turn  upon  facts  of  which  the 
carrier  cannot  but  be  ignorant,  if  there  were  any  such  universal  rule  it 
could  not  fail  to  operate  harshly  upon  carriers.  The  authority  which 
is  cited  as  laying  down  the  rule  does  not  so  decide.  In  Coombs  v. 
Bristol  &  Exeter  Ry.  (  (1858)  3  H.  &  N.  1)  the  plaintiff  declared  upon 
a  contract  between  himself  and  the  defendant  company  for  the  carriage 
of  goods  which  the  company  had  lost.  The  plea  admitted  the  loss,  but 
set  up  that  the  goods  were  received  from  one  A,  to  be  delivered  to  the 
plaintiff,  and  that  after  the  loss  A,  as  consignor,  claimed  compensation 
and  had  been  paid.  On  demurrer  the  plea  was  held  bad.  The  Court 
pointed  out  that  it  did  not  allege  that  the  contract  was  with  A ;  that  it 
did  not  allege  that  he  was  the  consignor,  but  only  that,  after  loss,  he 
claimed  as  consignor;  and  that,  for  all  that  appeared  in  the  plea,  A 
might  have  been  a  mere  porter.  It  is  obvious  that  the  case  does  not 
decide  any  such  proposition  as  that  a  carrier  always  pays  at  his  peril. 
Indeed,  some  statements  in  the  judgments  point  the  other  way. 
Watson,  B.,  having  stated  the  ordinary  rule  in  case  of  sale,  namely, 
that  the  property  passes  on  delivery  to  the  carrier,  continues  (at  p.  6) : 
"  Therefore,  if  the  goods  are  damaged  or  lost,  before  the  carrier  pays 
the  consignor,  he  should  ascertain  whether  the  property  is  in  him; 
otherwise  he  would  pay  in  his  own  wrong  if  it  should  turn  out  that  the 
property  was  in  the  vendee. ' '  Although  the  case  concerned  the  pay- 
ment of  an  alleged  consignor,  it  can  hardly  be  doubted  that,  if  Watson, 
B.,  had  thought  that  the  ^ame  rule  applied  to  payment  to  a  consignee, 
he  would  have  stated  the  rule  in  general  terms.  It  is  submitted  that 
there  are  good  grounds  for  supposing  that  the  rule  cannot  be  stated 
in  such  general  terms.  Unless  disclosure  is  made  to  him,  the  carrier 
is  peculiarly  ignorant  in  whom  the  property  resides  in  goods  which  he 
is  carrying,  but  he  is  entitled  to  rely  on  the  view  that  the  normal  case 
of  carriage  is  that  in  pursuance  of  a  contract  of  sale  under  which  the 
property  passes  on  delivery  to  him.  Therefore,  in  default  either  of  a 
special  contract  expressly  regulating  the  right  to  sue,  or  of  a  disclosure 
to  "him  of  the  identity  of  the  owner,  and  in  the  absence  of  anything  to 
put  him  on  inquiry,  if  the  consignee  claims  as  owner  he  is  entitled  to 
assume  that  he  is  owner,  and  does  not  pay  him  at  his  peril.  It  follows 
as  a  corollary,   and  is  certainly  well  settled  in  any  case,  that,  apart 
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from  special  contract  or  disclosure,  the  carrier  always  compensates  the 
consignor  at  his  peril. 

(c)  Whether  Actions  Against  a  Carrier  Sound  in  Tort  or  in 
Contract. — If  a  seller  makes  a  special  contract  with  the  carrier  indepen- 
dent of  the  contract  of  carriage,  as  that  the  carrier  shall  collect  the 
price  from  the  buyer  (Jacobs  v.  Nelson  (1811)  3  Taunt.  423),  he  may 
sue  the  carrier  for  breach  of  this  contract  although  the  buyer  may 
alone  be  entitled  to  sue  on  the  contract  of  carriage.  Whether  the 
owner's  action  sounds  in  contract  or  tort  is  now  of  much  less  practical 
importance  than  it  is  of  historical  interest.  Its  importance  seems  to 
be  limited  to  the  question  of  costs  (see  County  Courts  Acts,  1888, 
s.  116;  1903,  s.  3;  1919,  s.  11.  Strictly  and  historically,  if  the  carrier 
be  a  common  carrier,  every  failure  to  carry  safely,-  save  when  excused 
by  an  excepted  peril,  is  a  breach  of  the  carrier's  duty  in  the  execution 
of  his  public  employment  (see  title  II).  But  the  duty  has  long  been 
considered  as  arising  out  of  the  contract  of  carriage  even  though  the 
contract  is  one  which  the  carrier  has  no  option  but  to  make,  and  there 
is  no  doubt  that  for  the  purpose  of  costs  an  action  against  a  common 
carrier  for  failure  to  deliver  is  an  action  ' '  founded  on  contract  ' ' 
(Fleming  v.  M.  S.  &  L.  Ry.  (1878)  4  Q.  B.  D.  81).  But  every  carrier 
is  bound,  quite  apart  from  any  question  of  a  public  occupation,  to  use 
due  care  to  preserve  goods  in  his  hands,  and  if  he  is  sued  for  injury 
due  to  negligence,  the  obligation,  like  that  of  a  bailee,  exists  apart 
from  contract  altogether,  and  the  action  is  "  founded  on  tort  "  (Turner 
v.  Stallibrass  [1898]  1  Q.  B.  56;  see  also  Edwards  v.  MaUan  [1908] 
1  K.  B.  1002).  Likewise  an  action  for  refusing  to  stop  in  transit  is  an 
action  independent  of  contract  and  founded  on  tort  (Pontifex  v.  M. 
Ry.  (1877)  3  Q.  B.  D.  23;  Booth  Steamship  Co.  v.  Cargo  Fleet  Iron 
Co.  [1916]  2  K.  B.  570),  as  is  an  action  against  a  common  carrier  for 
refusal  to  carry. 

Apart  altogether  from  any  question  as  to  the  ownership  of  the 
goods  or  of  the  parties  to  the  contract  of  carriage,  the  consignee  may 
sue  the  carrier  for  negligence  in  or  about  the  delivery  of  the  goods  to 
him,  provided  he  suffers  damage  which  flows  naturally  from  the 
carrier's  breach  of  duty  (Cunnington  v.  G.  N.  Ry.  (1883)  49  L.  T.  392; 
Macdonald  v.  MaoBrayne  [1915]  S.  C.  716). 

(d)  When  the  Consignor  is  a  Bailee  Who  Consigns  Goods  to  His 
Bailor. — Where  a  person  is  in  lawful  possession  of  goods,  and  has  a 
title  good  against  everyone  except  the  true  owner,  there  is  no  doubt 
that  if  he  delivers  them  to  a  carrier  for  carriage,  excepting  the  case 
where  such  delivery  determines  his  right  to  possess,  he  may  sue,  or  be 
sued  by,  the  carrier.  Moreover,  he  may  recover  full  damages  even 
though  he  be  not  liable  over,  and  without  regard  to  the  extent  of  his 
interest  (The  Winkfield  [1902]  P.  42).  But  where  a  bailee  entrusts 
goods  to  a  carrier    for    delivery    to    the    bailor,    there    arises,    on    the 
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authorities,  a  question  of  some  difficulty.  Freeman  v.  Birch  ( (1833) 
3  Q.  B.  492  (n) )  is  authority  for  the  proposition  that  iri  such  a  case  the 
bailee  may  sue  the  carrier.  In  that  case  the  bailee  was  a  laundress, 
and  she  was  in  the  habit  of  returning  linen  to  the  bailor  by  means  of  a 
carrier,  whose  charges  she  paid.  It  is  difficult  to  resist  the  inference 
that  the  carrier  was  employed  by  the  direction  or  with  the  authority 
of  the  bailor.  It  is  not  easy  to  see  why,  if  this  was  the  case,  a  delivery 
which  would  be  sufficient  to  pass  the  property  'on  sale  should  not  be 
sufficient  to  determine  the  bailment.  Littledale,  J.,  thought  it  was 
not,  but  gives  no  reasons.  Parke,  J.,  seems  to  have  assumed  that  the 
risk,  and  therefore  the  right  of  suit,  remained  in  the  bailee  merely 
because* she  paid  the  carrier.  This  view  is,  of  course,  untenable  since 
the  decision  in  Dunlop  v.  Lambert  ( (1838-9)  6  CI.  &  Pin.  600). 

In  The  Winkfield  ([1902]  P.  42)  it  was  urged  in  the  Court  of 
Appeal  that  the  Postmaster-General  could  not  sue  as  bailee  of  the  lost 
mails  because  his  rights  were  determined  when  he  delivered  the  mails 
to  the  shipowner  for  carriage  to  South  Africa.  Collins,  M.R.,  (at  p. 
54)  held  that  this  point  was  not  open  because  it  had  not  been  taken 
below,  but  that,  had  it  been  open,  it  might  have  been  substantial. 
This  decision,  therefore,  lends  no  support  to  the  decision  in  Freeman's 
Case.  If  the  latter  case  is  well  decided,  it  must  follow  that  the  bailor 
has  no  right  to  sue  on  the  contract  of  carriage.  He  can,  of  course,  sue 
in  tort  if  the  goods  are  negligently  injured  by  the  carrier  (Mears  v. 
L.  &  8.  W.  By.  (1862)  11  C.  B.  (N.  S.)  850;  Meux  v.  G.  E.  Ry.  [1895] 
2  Q.  B.  387),  but  this  right  is  as  completely  independent  of  the  fact 
that  the  goods  are  consigned  to  him  as  his  right  to  sue  a  third  party 
in  possession  of  them  when  the  bailee  has  wrongfully  determined  the 
bailment.  Some  text-writers  seek  to  explain  Freeman's  Case  on  the 
ground  that  the  risk  was  held  to  be  in  the  bailee.  There  were,  how- 
ever, no  facts  proved  which  could  distinguish  the  case  so  as  to  make 
the  decision  inapplicable  to  the  ordinary  case  where  the  consignor  is  a 
bailee  and  the  consignee  his  bailor,  and  it  still  remains  to  ask  why  the 
risk  and  the  right  to  sue  the  carrier  should  be  in  the  bailee  during 
transit.  A  more  satisfactory  explanation  of  the  decision  may  be  that 
it  is  based  on  the  old  view  which  Dunlop  v.  Lambert  (supra)  exploded, 
namely,  that  where  the  consignor  paid  freight  he  could  sue  the  carrier 
because  the  property  was  presumed  to  be  in  him  (see  note  (b),  supra). 
If,  however,  the  decision  is  sound,  it  goes  the  length  of  deciding  that  a 
delivery  to  a  carrier,  in  circumstances  which  would  vest  the  property 
in  the  buyer  if  the  consignor  was  the  seller  of  the  goods,  will  not 
determine  the  bailment  if  the  consignor  is  a  bailee  and  the  consignee  is 
his  bailor.  The  difficulty  is  to  discover  any  basis  in  principle  which 
can  support  this  result. 

(e)  Special  Contracts  of  Carriage  Which  Regulate  the  Right  to 
Sue. — A  special  contract,  made  by  the  sender  and  the  carrier,  cannot 
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of  itself  control  the  vesting  of  the  property  in  the  consignee :  this  can 
only  be  regulated  by  the  contract  between  the  consignor  and  consignee. 
If  the  intention  of  these  parties  has  to  be  determined  as  a  question  of 
fact,  the  terms  of  the  contract  of  carriage  may  in  some  circumstances 
be  material ;  in  no  circumstances  can  they  be  conclusive  of  this  ques- 
tion. But  the  carrier  may  agree  that  some  person  shall  be  competent 
to  sue  on  the  contract  of  carriage,  whether  such  person  be  the  owner 
of  the  goods  or  not.  'l  I  am  of  opinion,"  says  Lord  Cottenham,  L.C., 
in  Dunlop  v.  Lambert  (  (1838-9)  6  CI.  &  Fin.  600,  at  pp.  626-7),  "  that 
although,  generally  speaking,  where  there  is  a  delivery,  to  a  carrier  to 
deliver  to  a  consignee,  he  is  the  proper  person  to  bring  the  action 
against  the  carrier  should  the  goods  be  lost;  yet  that  if  the  consignor 
made  a  special  contract  with  the  carrier,  and  the  carrier  agreed  to  take 
the  goods  from  him,  and  to-  deliver  them  to  any  particular  person  at 
any  particular  place,  the  special  contract  supersedes  the  necessity  of 
showing  the  ownership  of  the  goods ;  and  that  .  .  .  the  consignor,  the 
person  making  the  contract  with  the  carrier,  may  maintain  the  action, 
though  the  goods  may  be  the  goods  of  the  consignee."  It  has  been 
indicated  in  note  (a)  that  the  fact  that  the  consignor  was  liable  to  the 
carrier  for  the  price  of  carriage  was  at  one  time  regarded  as  conclusive 
evidence  that  the  property  and  risk  were  in  him  during  transit,  and, 
consequently  that  he  alone  could  sue  on  the  contract  of  carriage.  That 
this  fact  is  never  conclusive  of  this  question  was  decided  in  Dunlop  v. 
Lambert  (supra) :  and  it  is  now  recognised  that,  unless  he  expressly 
contracts  as  agent,  the  consignor  is  always  liable  for  freight  on  the 
ordinary  principles  of  agency,  in  default  of  a  special  contract  with  the 
carrier  which  frees  him  from  this  liability.  Therefore  at  the  present 
day  the  fact  that  the  consignor  is  liable  to  the  carrier  for  freight  is  no 
evidence  at  all  of  a  special  contract  which  empowers  the  consignor  to 
sue  the  carrier  although  the  property  has  passed  to  the  consignee. 

(/)  Consignor  Liable  for  Freight. — The  old  view  that  if  the  con- 
signor was  liable  for  freight  he  could  sue  on  the  contract  of  carriage 
has  been  considered  in  note  (a)  and  in  the  last  preceding  note.  It  was 
supposed,  not  that  liability  for  freight  per  se  conferred  a  right  of  action 
upon  the  consignor,  but  that  the  ownership  and  the  risk  during  transit 
must  be  in  him  who  was  liable  for  freight.  But  since  the  decision  of 
the  House  of  Lords  in  Dunlop  v.  Lambert  (supra)  it  has  been  clear 
law  that  the  facts  must  be  determined,  if  necessary  by  the  jury 
(Dickinson  v.  Lano  (1860)  2  F.  &  F.  188),  and  that  no  presumption  of 
this  kind  is  admissible  to  determine  the  party  with  whom  the  carrier 
has  contracted.  The  rule  that  the  carrier  is,  prima  facie,  entitled  to 
sue  the  consignor  for  freight  seems  to  have  been  regarded,  at  one  time, 
as  a  corollary  to  the  above  rule;  and  would,  perhaps,  have  been  limited 
to  cases  where  there  was  no  reason  to  doubt  that,  as  between  consignor 
and  consignee,  the  former  had  contracted  to  pay  it.     But  the  latter 
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rule  is  now  securely  based  on  the  law  of  agency,  and  it  is  subject  to  no 
such  limitation.  In  the  vast  majority  of  cases  the  consignor  contracts 
with  the  carrier  as  principal.  He  may  in  fact  be  the  principal,  though 
the  goods  are  consigned  to  a  named  consignee,  as  in  a  case  where  they 
are  sent  on  approval :  or  he  may  be  the  consignee's  general  agent:  or, 
if  there  be  an  enforceable  contract  of  sale,  he  will  be  deemed  to  be  the 
consignee's  special  agent  to  make  the  contract  of  carriage.  But  if  he 
makes  .the  contract  as  principal  the  carrier  is  entitled  to  look  to  him 
for  the  freight.  There  is  indeed  a  presumption  that  goods  delivered 
to  a  carrier,  for  delivery  by  him  to  a  person  other  than  the  sender,  are 
delivered  pursuant  to  an  ordinary  contract  of  sale,  and  that  the  pro- 
perty in  the  goods  vests  in  the  buyer  on  delivery  to  the  carrier,  so  that 
the  consignee  is,  -prima  facie,  the  proper  person  to  sue  the  carrier. 
This  presumption  might  have  been  extended  so  that,  -prima  facie,  the 
carrier  should  look  to  the  consignee  for  freight.  But,  whether  the 
result  is  or  is  not  logical,  the  Courts  have  not  so  extended  the  ambit 
of  the  presumption;  and  the  carrier,  in  accordance  with  the  ordinary 
rule  of  agency,  is  entitled,  prima  facie,  to  treat  the  consignor  as  the 
person  with  whom  he  contracts.  Even  a  direction  by  the  consignor 
to  the  carrier  to  collect  freight  from  the  consignee  will  not  protect  the 
consignor  if  the  carrier  sues  him  for  it  (G.  W.  By.  v.  Bagge  (1885)  15 
Q.  B.  D.  625),  the  carrier  not  being  bound  to  infer  from  such  a 
direction  that  the  consignor  is  the  mere  agent  of  the  consignee 
(Mathew,  J.,  at  p.  628).  Of  course  the  result  will  be  different  if  the 
consignor,  with  due  authority,  contracts  as  agent  for  a  named  con- 
signee, or  unambiguously  discloses  that  he  is  merely  such  agent.  But 
he  cannnot  otherwise  avoid  liability  for  freight,  except  by  a  special 
contract  with  the  carrier  to  the  effect  that,  apart  from  any  question  of 
agency,  the  latter  will  look  only  to  the  consignee  for  freight.  If  the 
'  case  of  Drew  v.  Bird  ( (1828)  1  Mood.  &  M.  156)  can  be  reconciled  with 
Bagge' s  Case,  it  must  be  on  the  ground  that,  apart  from  the  sub- 
sequent letter  admitting  liability,  the  contract  excluded  the  consignor's 
liability  for  freight. 

Payment  of  freight  is  generally  the  obligation  which  a  carrier 
by  land  requires  to  enforce  under  the  contract,  but,  whatever  be 
the  nature  of  the  breach  of  which  he  complains,  it  is  open  to  no  doubt 
that,  prima  facie,  he  is  entitled  to  sue  the  consignor.  His  right  to  sue 
for  freight  is,  however,  dependent  on  his  having  carried  the  goods  to 
the  agreed  destination  {Barnes  v.  Marshall  (1852)  18  Q.  B.  785). 

It  is,  if  possible,  even  clearer  that  the  consignor  is  liable  for  any 
breach  of  duty  in  or  about  the  delivery  of  goods  to  the  carrier.  If  he 
delivers  dangerous  goods  for  carriage  without  disclosure  he  is  liable 
for  resulting  damage,  and  his  liability  in  no  way-  depends  on  whether 
the  property  is  or  is  not  in  him  when  the  damage  occurs  (see  Brass  v. 
Maitland  (1856)  6  E.  &  B.  470;  Hutchinson  v.  Guion  (1858)  5  C.  B. 

L.R.L.  4 
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(N.  S.)  149;  Bamfield  v.  Goole  Transport  Co.  [1910]  2  K.  B.  94). 
In  Hearne  v.  Garton  (  (1859)  28  L.  J.  M.  C.  216)  innocent  senders 
were  prosecuted,  under  a  provision  in  a  private  Act  substantially  in  the 
form  of  section  105  of  the  Eailways  Clauses  Act,  1845,  for  sending 
oil  of  vitriol  by  railway  without  declaring  it.  The  prosecution  failed, 
because  no  guilty  knowledge  was  proved,  but,  although  the  owner  of 
the  goods  was  present  at  the  station  when  the  goods  were  despatched, 
and  he  alone  knew  the  nature  of  the  goods,  the  Court  was  clearly  of 
opinion  that  the  agents,  as  the  actual  senders,  could  have  been  sued 
by  the  railway  company  for  breach  of  an  implied  warranty  that  no  oil 
of  vitriol  was  contained  in  the  packages  (see  title  LXXV.  note  (d) ). 


Delivery  to  the  Carrier. 

(VIII.)  Goods  delivered  for  carriage  to  the  charge  (a)  of 
a  carrier,  or  of  his  agent,  authorised  either  expressly  or 
impliedly  (6)  to  receive  them,  are,  in  the  absence  of  a  special 
contract,  held  by  him  under  the  liability  of  a  carrier,  and  not 
that  of  a  warehouseman,  notwithstanding  that  the  transit  has 
not  begun  (c). 

(a)  The  Aot  of  Delivery. — When  a  package  is  delivered  to  a  carrier, 
everything  in  it  is  delivered  to  him,  and  he  is  liable,  in  the  absence  of 
fraud,  for  loss  of,  or  injury  to,  anything  contained  in  it,  even  though 
its  nature  is  not  disclosed  to  him.  The  sender  is  bound  to  give  a  true 
answer  to  any  questions  put  by  the  carrier  as  to  the  contents,  but  he  is 
not  bound,  at  common  law,  to  volunteer  any  information  (Walker  v. 
Jackson  (1842)  10  M.  &  W.  161).  The  law  has  been  altered  in  this 
respect  by  the  Carriers  Act,  1830,  with  regard  to  the  articles  to 
which  it  applies  (see  title  XXVI),  and  in  the  case  of  railway 
companies  by  section  98  of  the  Eailways  Clauses  Act,  1845,  which 
requires  a  consignor  to  give,  on  demand,  an  exact  account  of  lading 
(see  title  CXI).  Delivery  of  goods  merely  at  a  carrier's  place  of 
business,  or  the  placing  of  them  in  his  vehicles  without  his  consent, 
is  not  sufficient  to  impose  any  liability  on  the  carrier.  The  carrier  must 
accept  the  charge  of  them,  else  no  contract  can  exist  (Lovett  v.  Hobbs 
(1680)  2  Show.  127;  Boehm  v.  Combe  (1813)  2  M.  &  S.,  Lord  Ellen- 
borough,  C.J.,  at  p.  174).  But  if  goods  be  lawfully  on  a  carrier's 
premises,  and  he  negligently  injures  them,  the  owner  may  sue  in  tort 
even  though  there  is  no  contract  between  him  and  the  carrier  (Meux 
v.  G.  E.  By.  [1895]  2  Q.  B.  387). 

(b)  Implied  Authorisation  of  Servants  to  Receive  Goods. — Certain 
officers  employed  by  carriers  are  so  well  understood  to  have  authority 
to  receive  goods  for  carriage— for  instance,  the  mate  of  a  ship  (Cobban 
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v.  Doune  (1803)  5  Esp.  41;  Leigh  v.  Smith  (1825)  1  C.  &  P.  638)— that, 
unless  the  consignor  has  notice,  the  carrier  cannot  be  heard  to  deny 
their  authority  to  accept  goods  which  he  professes  to  carry.  A  railway 
company  could  not,  save  in  exceptional  circumstances,  deny  the 
authority  of  a  station-master  or  goods  booking-clerk  to  accept  goods  on 
its  behalf  (see  Slim  v.  G.  N.  By.  (1854)  14  C.  B.  647,  Maule,  J.,  at  p. 
651).  But  a  delivery  to  any  servant  of  a  carrier  is  not  sufficient,  else, 
as  Best,  C.J.,  observes,  "  delivery  might  be  to  a  cabin  boy  "  {Leigh  v. 
Smith,  supra,  at  p.  641).  Between  a  mere  deposit  on  the  carrier's 
premises,  and  a  formal  receipt  by  an  authorised  servant,  ah  infinite 
variety  of  cases  may  arise,  and  it  seems  that  evidence  of  usage  is 
admissible  to  prove  that  a  carrier  habitually  recognises  an  informal 
mode  of  delivery  as  sufficient,  but  not  to  establish  that  the  carrier 
requires  some  unusual  formality.  Such  evidence  has  been  admitted  in 
the  case  of  a  wharfinger  {Cobban  v.  Doune,  supra;  Leigh  v.  Smith, 
supra).  But  no  usage  could  make  a  carrier  liable  for  goods  simply 
deposited  at  his  place  of  business  {Buckman  v.  Levi  (1813)  3 
Camp.  414). 

If  a  carrier  constantly  recognises  a  receiving  house  as  a  place  where 
goods  may  be  left  to  await  his  vehicles,  the  keeper  of  the  receiving 
house  will  be  held  to  be  his  agent  to  receive  goods  {Colepepper  v. 
Good  (1832)  5  C.  &  P.  380) ;  whether  or  not  the  agent  is  paid  for  his 
services  is  immaterial  {Burrell  v.  North  (1847)  2  C.  &  K.  680).  But 
where  a  consignor  is  proved  to  be  cognisant  of  the  carrier's  course  of 
business,  but  yet  delivers  goods  to  a  servant  of  the  carrier  who  has  no 
authority  to  receive  them,  there  is  no  contract  between  the  sender  and 
the  carrier  {Slim  v.  G.  N.  By.,  supra;  Belfast  &  Ballymena  By.  v. 
Keys  (1861)  9  H.  L.  C.  556;  Cahill  v.  L.  &  N.  W.  By.  (1863)  13  C.  B. 
(N.  S.)  818).  But  a  carrier  cannot  rely  on  a  course  of  business  of  which 
the  sender  is  ignorant  to  traverse  the  apparent  authority  of  a  servant, 
even  though  the  servant  deliberately  exceeds  his  authority  {Page  v. 
G.  N.  Ry.  (J.)  (1868)  I.  B.  2  C.  L.  228).  '  When  an  agent  is  entrusted 
with  certain  duties  the  public  have  a  right  to  act  on  the  supposition 
that  he  is  not  violating  his  duty  when  doing  any  act  naturally  within 
the  scope  of  his  duty  "  (Monahan,  C.J.,  at  p.  233).  So  a  booking- 
clerk,  in  defiance  of  express  instructions,  may  bind  the  railway  com- 
pany by  an  undertaking  to  forward  goods  by  a  particular  train 
{Anderson  v.  Chester  &  Holyhead  By.  (1854)  4  Ir.  C.  L.  R.  435). 

(c)  The  Beginning  of  Liability. — Prima  facie,  if  a  carrier  accepts 
goods  for  the  purpose  of  carriage,  the  contract  of  carriage  is  then  and 
there  made,  and  the  carrier  is  thereafter  under  the  same  liability  as 
that  which  he  undertakes  during  the  actual  transit,  notwithstanding 
that  the  transit  has  not  begun.  "  I  think  that,  when  people  hold 
themselves  out  as  carriers,  and  receive  luggage  at  a  place  regularly 
appointed  to  receive  luggage  for  the  purposes  of  a  journey,  they  must  be 
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understood  to  receive  it  as  carriers  unless  they  give  notice  to  the  persons 
from  whom  they  receive  it  that  they  receive  it  in  some  other  capacity  " 
(Lord  Halsbury,  L.C.,  G.  W.  By.  v.  Bunch  (1888)  13  A.  C.  31,  at  p. 
41).  But  even  a  common  carrier  is  not  bound  to  receive  goods  ten- 
dered unless  within  a  reasonable  time  before  he  starts  his  journey  (see 
cases  cited  in  title  IV,  note  (c)  ).  Goods  tendered  at  any  other  time 
he  may  refuse,  or  he  may  accept  them  only  under  a  modified  liability. 
Thus  if  an  intending  passenger  bring  his  luggage  to  the  station  at  an 
unreasonably  early  time  the  railway  company  may  refuse  the  charge  of 
it  unless  it  is  deposited  in  the  cloak-room,  where  the  company  only 
accepts  a  restricted  liability ;  and  a  porter  who,  in  such  circumstances, 
offers  to  take  charge  of  it  exceeds  his  authority,  and  his  act  does  not 
bind  the  company  (G.  W.  By.  v.  Bunch,  supra).  In  a  case  of  this  kind 
the  time  when  the  transit  will  start  is  known  both  to  the  company  and 
to  the  intending  passenger.  But  in  the  case  of  goods,  other  than 
passengers'  luggage,  the  position  of  railway  companies  differs  widely 
from  that  of  the  old  carriers  by  road.  The  sender  is  usually  ignorant 
of  the  train  by  which  his  goods  will  go  and  of  the  time  when  it  will 
start,  so  that  if  the  company's  receiving  office  is  open,  and  the  goods 
are  not  refused,  the  company  will  not  usually  be  allowed  to  say  that 
the  goods  were  tendered  so  long  before  they  could  be  despatched  that 
they  were  only  held  meanwhile  under  the  liability  of  a  warehouseman. 
Clearly,  if  there  be  more  than  one  train  by  which  the  company  can 
send  the  goods  without  incurring  liability  for  delay,  the  company  cannot 
refuse  goods  tendered  in  reasonable  time  for  the  next  train  because,  for 
its  own  convenience,  it  intends  to  send  them  by  a  later  train.  On  the 
other  hand,  a  consignor  cannot  compel  the  company  to  accept  goods 
which  he  requires  it  to  retain  at  the  sending  station  for  a  certain  time. 
Dangerous  goods,  and  other  goods  in  respect  of  which  the  company  is 
entitled,  without  committing  a  breach  of  its  duty  to  afford  reasonable 
facilities,  to  fix  the  hours  when  alone  they  will  be  accepted,  it  may 
refuse  if  tendered  at  any  other  hours. 

A  carrier  who  is  not  a  common  carrier  of  certain  goods  may  refuse 
or  accept  them  at  pleasure,  whenever  tendered,  provided  that,  if  the 
carrier  be  a  railway  or  canal  company,  the  refusal  does  not  amount  to  a 
denial  of  reasonable  facilities  or  an  undue  prejudice. 


Deviation. 

(IX.)  The  duty  of  a  carrier  is  to  follow  the  route  by  which 
he  professes  to  carry  (a),  whether  it  be  the  shortest  route  or 
not,  unless  he  has  specially  contracted  to  follow  another 
route  (6);  and  if  he  deviates  unnecessarily  (c)  he  commits  a 
breach  which  goes  to  the  root  of  the  contract  of  carriage,  and, 
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in  case  of  loss  or  damage  to  the  goods  carried,  he  cannot  rely 
on  any  provision  of  his  contract  which  purports  to  relieve  him 
from  liability,  whether  such  loss  or  damage  necessarily  results 
from  the  deviation  or  not :  nor  can  he  rely  on  the  excepted 
perils  at  common  law,  unless  he  can  show  that  loss  or  damage 
from  such  a  peril  was  inevitable  whether  he  deviated  or 
not  (d). 

(a)  The  Obligation  to  Follow  the  Customary  Route. — "  The  obliga- 
tion of  a  carrier  to  carry  depends  on  his  public  profession,  Johnson  v. 
M.  Ry.  (  (1849)  4  Ex.  367);  and  therefore  he  is  bound  to  carry  only 
according  to  the  route  which  he  holds  out  to  the  public.  But  then  he 
is  bound  to  deliver  in  a  reasonable  time,  having  regard  to  that  route. 
It  is  no  breach  of  his  duty  that  he  does  not  carry  by  a  shorter  route 
than  that  which  he  professes  "  (Blackburn,  J.,  Hales  v.  L.  &  N.  W. 
Ry.  (1863)  4  B.  &  S.  66,  at  pp.  71-2;  see  also  Willes,  J.,  Myers  v.  L.  <& 
S.  W.  Ry.  (1869)  L.  E.  5  C.  P.  1,  at  pp.  3-4).  The  route  by  which  a 
carrier  professes  to  carry  is  a  question  of  fact,  and  it  is  submitted  that 
there  is  nothing  to  prevent  a  carrier  professing  to  carry  by  whichever  he 
chooses  of  alternative  routes.  For  instance,  in  the  absence  of  a  special 
contract  as  to  route,  it  is  submitted  that,  when  the  London  &  North 
Western  Eailway  Company  agrees  to  carry  goods  from  London  to 
Liverpool,  it  has  the  option  of  sending  them  by  either  of  the  alternative 
lines  between  Boade  and  Bugby,  and  that  it  would  never  be  open 'to 
the  owner  of  the  goods  to  set  up  that  the  company  had  deviated 
because  the  goods  either  did  or  did  not  go  by  way  of  Northampton.  In 
this  case  it  could  be  proved  to  demonstration  that  the  company's  course 
of  business,  from  which  its  profession  has  to  be  deduced,  is  to  send  traffic 
by  whichever  line  is  most  convenient;  it  is  not,  however,  intended  to 
suggest  that  in  no  ease  could  the  sending  of  goods  by  an  alternative  line 
amount  to  a  deviation  (see  Lord  Polwarth  v.  N.  B.  Ry.  [1908]  S.  C. 
1275).  Wills,  J.,  in  Foster  v.'G.  W  Ry.  ([1904]  2  K.  B.  306,  atp.  311), 
instances  a  case  where  the  contract  of  carriage  contemplates  convey- 
ance by  two  companies.-  It  may  be  that  the  alternative  routes  of  either 
company  are  contemplated  by  the  contract,  but  to  send  the  goods  by 
the  line  of  a  third  company  might,  and  probably  would,  be  a  deviation. 
Of  course,  cases  can  easily  be  imagined  where  a  company  would  be 
guilty  of  a  deviation  although  the  goods  never  left  its  lines. 

(b)  Contracts  Fixing  the  Route. — If  a  carrier  expressly  contracts  to 
follow  a  prescribed  route,  any  unnecessary  deviation  therefrom  will 
entail  the  same  consequences  as  a  deviation  from  his  customary  route 
in  the  absence  of  a  special  contract.  A  common  carrier  is  not  bound 
to  accept  such  a  liability,  and  he  may  refuse  to  leave  his  customary 
route  except  on  terms  fixed  by  himself.     But  where  the  profession  of  a 
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railway  company  embraces  alternative  routes  (see  note  (a)  ),  a  special 
contract  may  be  made  by  which  the  company  is  bound  to  send  goods 
only  by  one  of  such  routes.  Whatever  may  be  the  true  view  of  the 
decision  in  Mallet  v.  G..E.  By.  ([1899]  1  Q.  B.  309),  that,  the  con- 
tract in  question  was  a  contract  of  this  kind  admits  of  no  doubt. 

(c)  "  Unnecessary  "  Deviation. — Not  every  deviation  is  a  breach  of 
contract,  for  in  some  circumstances  it  may  be  justified.  Tindal,  C.J., 
defines  the  duty  of  a  bargeowner  to  be  "  to  proceed  without  unnecessary 
deviation  in  the  usual  and  customary  course  "  (Davis  v.  Garrett  (1830) 
6  Bing.  715,  at  p.  725).  Montague  Smith,  J.,  upon  this  authority,  lays 
down  the  same  rule  as  applicable  to  a  carrier  by  land,  in  a  case  which 
concerned  the  duty  of  a  railway  company  (Taylor  v.  G.  N.  By.  (1866) 
L.  B.  1  C.  P.  385,  at  p.  388). 

Deviation  to  avoid  a  peril  operative  on  the  customary  route  is  with- 
out doubt  justifiable  and  imperative.  "  If  a  common  carrier  go  by 
the  ways  that  be  dangerous  for  robbing  .  .  and  be  robbed  ...  he  shall 
stand  charged  for  his  misdemeanour  "  ("  Doctor  and  Student, "  c.  38 
(1518)  ).  But  the  authorities,  which  mostly  relate  to  carriage  by  sea, 
afford  little  assistance  as  to  whether  there  is  a  duty  to  deviate  to  ensure 
speedy  delivery  when  the  customary  route  is  blocked.  When  a  line  of 
railway  is  blocked,  and  the  obstruction  is  not  due  to  the  negligence  or 
fault  of  the  railway  company,  it  is  only  bound  to  deliver  goods  in  a 
reasonable  time  having  regard  to  the  circumstances  created  by  the 
obstruction  (Briddon  v.  G.  N.  By.  (1858)  28  L.  J.  Ex.  51;  Taylor  v. 
6?.  N.  By.,  supra,  see  title  XIII,  note  (e)  ).  But  whether,  if  there 
be  an  alternative  line  by  which  goods  may  be  sent,  the  company  is 
bound,  on  becoming  aware  of  the  obstruction,  to  take  measures  to 
,send  by  such  line  goods  held  up  by  the  obstruction,  and  would  be  liable 
for  delay  in  excess  of  the  time  reasonably  required  for  this  purpose, 
seems  to  be  undecided. 

(d)  The  Effect  of  Deviation  on  the  Contract. — There  is  no  doubt 
that  deviation  in  the  case  of  carriage  of  goods  by  sea,  when  it  cannot 
be  justified,  has  the  effect  stated  in  the  title  (Joseph  Thorley  v.  Orchis 
Steamship  Go.  [1907]  1  K.  B.  660;  James  Morrison  v.  Shaw,  Savill 
Go.  [1916]  2  K.  B.  783).  But  in  recent  years  the  law  as  to  deviation 
in  the  case  of  land  carriage  has  been  regarded  as  somewhat  unsettled 
in  view  of  certain  decisions  in  the  Divisional  Court.  It  is,  therefore, 
desirable  to  emphasise  the  fact  that  none  of  these  decisions  either  pur- 
ports, or  is  competent,  to  overrule  the  decision  of  the  Court  of.  King's 
Bench  in  Sleat  v.  Fagg  (  (1822)  5  B.  &  Aid.  342).  A  parcel  containing 
promissory  notes  for  £3,000  was  delivered  by  the  plaintiffs  to  a  carrier 
to  be  sent  by  the  mail  coach.  It  was  sent,  not  by  the  mail,  but  by  a 
light  coach,  and  was  stolen.  The  carrier  had  given  notice  that  he 
would  not  be  answerable  for  any  article  exceeding  £5  in  value  unless 
insured.      The  plaintiffs  knew  of  this  notice,  but  did  not  declare  or 
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insure  the  parcel.  There  can  be  no  doubt  that,  even  on  the  modern 
view  of  the  effect  of  carriers'  notices,  the  plaintiffs  would  have  been 
held  bound  by  the  notice,  but  the  case  is  the  stronger  because  at  that 
time  these  notices  were  supposed  to  be  binding  apart  from  the  con- 
signor's knowledge  and  assent  (see  title  XIX),  and  non-disclosure, 
however  innocent  in  fact,  was  described  as  "  legal  fraud."  But  the 
plaintiffs,  nevertheless,  recovered;  it  being  held  that,  as  the  carrier's 
conduct  amounted  to  a  failure  to  perform  the  contract  at  all,  he  was 
prevented  from  relying  on  the  notice.  To  the  same  effect  is  Garnett  v. 
Willan  (  (1821)  5  B.  &  Aid.  53).  In  Mallet  v.  G.  E.  By.  ([1899]  1 
Q  B.  309)  there  was  an  owner's  risk  contract  which  relieved  the  com- 
pany from  all  liability  for  delay,  except  upon  proof  that  such  delay 
arose  from  wilful  misconduct  on  the  part  of  the  servants  of  the  company. 
The  contract  was  to  carry  fish  to  Jersey  via  the  Great  "Western  Eailway 
and  Weymouth.  Owing  to  the  negligence  of  the  company's  servants, 
the  fish  was  sent  via  the  London  and  South  Western  Eailway  and 
Southampton,  missed  the  market,  and  was  rejected  by  the  purchaser. 
The  seller  sued  the  company  and  recovered.  It  was  held  that  "  the 
delay  arose  in  consequence  of  the  defendants'  doing  something  which 
was  wholly  at  variance  with  the  contract  "  (Day,  J.,  at  p.  312),  and 
that  they  could  not  rely  on  its  terms. 

Foster  v.  G.  W.  By.  ([1904]  2  K.  B.  306)  was  a  case  concerning 
the  carriage  of  fish  from  Brixham  to  Jersey.  The  contract  was  an 
owner's  risk  contract  in  similar  terms,  so  far  as  material,  to  that  in 
Mallet's  Case,  except  that  it  provided  for  carriage  via  Southampton. 
The  fish  should  have  been  transferred  to  the  London  and  South 
Western  Eailway  at  Exeter,  but  it  was  carried  on  in  the  Gre.at  Western 
Company's  train  td  Taunton,  where  the  mistake  was  discovered.  It 
was  then  too  late  to  send  it  back  to  Exeter  in  time  to  catch  the  boat 
at  Southampton,  and  it  was  sent  via  Weymouth  in  orde"r  that  it  might 
go  by  the  next  boat  to  Jersey.  The  fish  deteriorated  by  reason  of  the 
delay,  in  respect  of  which  action  was  brought.  The  action  failed.  The 
two  cases  are  clearly  distinguishable.  In  Foster's  Case  the  sole  cause 
of  the  damage  was  a  misdelivery  at  Exeter,  which  took  place  when  the 
fish  was  on  the  proper  line  of  transit :  in  Mallet's  Case  the  fish  never 
was  on  the  proper  line  of  transit.  The  deviation  in  the  latter  case  was 
intentional,  in  the  sense  that  the  company's  servants  intended  to  send 
the  fish  by  the  route  on  which  it  actually  went:  in  Foster's  Case  no 
one  intended  that  the  fish  should  go  on  to  Taunton,  and,  as  the  Court 
pointed  out,  if,  when  the  mistake  had  been  discovered,  the  fish  had 
been  sent  back  to  Exeter,  it  would  have  been  impossible  to  argue  that 
the  contract  did  not  protect  the  company.  It  was  only  on  account  of 
the  course  taken  by  the  company  to  mitigate  the  loss  from  a  cause 
which  had  completely  operated  that  any  question  of  deviation  arose. 
The  Court  accordingly  distinguished  Mallet's  Case,  and,  had  the  Court 
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said  nothing  further,  it  is  submitted  that  there  would  be  no  difficulty. 
But  the  Court,  without  adverting  to  Sleat  v.  Fogg,  proceeded  to  express 
doubts  as  to  the  correctness  of  the  decision  in  Mallet's  Case,  of  which 
Lord  Alverstone,  C.J.,  said  (at  p.  309),  "  if  it  is  supposed  to  lay  down 
a  principle  that  the  condition  cannot  apply  if  the  damage  happens  upon 
some  part  of  the  route  not  contemplated  by  the  parties  at  the  time  the 
condition  was  signed,  (it)  may  require  further  consideration."  But  it 
is  necessary  to  point  out  that  the  contract  in  both  Mallet 's  and  Foster's 
Cases  was  of  a  very  unusual  kind,  namely,  a  contract  to  carry  by  a 
specified  route,  and  if  goods  so  consigned  are  deliberately  sent  by 
another  route  the  company  is  in  fact,  apart  altogether  from  any  con- 
clusion of  law,  not  performing  its  contract  by  a  deliberate  act.  If  the 
rules  as  to  deviation  apply  to  a  carrier  by  land  in  any  class  of  case, 
Mallet's  Case  must  be  one  of  such  cases.  On  the  other  hand,  what 
Lord  Alverstone  may  have  feared  was  that  Mallet's  might  be  regarded 
as  deciding  that  every  contract  of  carriage  by  railway  contemplates, 
and  contemplates  only,  one  particular  route  for  carriage,  so  that  if  the 
goods  are  off  that  route  the  company  cannot  rely  on  the  terms  of  its 
contract.  Quite  apart  from  what  has  been  said  in  note  (a)  above  as  to 
alternative  routes,  it  is  submitted  that  Mallet's  Case  is  far  from  laying 
down  any  such  proposition. 

Gunyon  v.  S.  E.  &  C.  By.  ([1915]  2  K.  B.  370)  was  a  case 
closely  resembling  Sleat  v.  Fagg  (supra).  The  contract  was  to  carry 
by  passenger  train,  with  an  exception  of  liability  for  delay  unless  due 
to  wilful  misconduct.  The  goods  were  sent  by  goods  train,  and  it  was 
held  that  the  company  was  liable  for  deterioration  due  to  delay, 
because,  when  the  goods  were  sent  by  goods  train,  the  contract  was  no 
longer  being  performed.  Sankey,  J.  (at  p.  377)  reserves  the  question 
whether  Mallet's  Case  is  shaken  by  Foster's  Case,  but  A.  T.  Lawrence 
J.  (at  p.  376),  treats  it  as  an  authority.  This  decision  does,  however,  so 
clearly  establish  the  principle,  that  the  discussion  of  the  exact  bearing 
of  Foster's  Case  upon  Mallet's  Case  has  become  somewhat  academic. 

It  used  to  be  thought  that  a  loss  or  injury  as  to  which  the  carrier 
was  prevented  from  relying  upon  his  special  contract  must  be  such  as 
in  some  sense  was  caused  by  the  deviation.  So  in  Sleat  v.  Fagg 
(supra)  the  jury  were  required  to  find  whether  the  risk  had  been 
increased  by  sending  the  parcel  by  the  wrong  coach,  and  they  found 
that  it  had.  But  it  is  now  well  settled  that  deviation  is  so  fundamental 
a  breach  of  contract  that  the  carrier  is  thereafter  prevented  from  rely- 
ing on  the  contract  at  all,  and  even  from  relying  on  the  excepted  perils 
at  common  law — at  least,  unless  he  can  establish  that  the  casualty  must 
inevitably  have  happened  independently  of  the  deviation  (Joseph 
Thorley  v.  Orchis  Steamship  Co.  [1907]  1  K.  B.  660;  James  Morrison 
v.  Shaw,  Savill  Co.  [1916]  2  K.  B.  783).  As  pointed  out  in  Mr. 
Carver's  book  (Carriage  by  Sea,  6th  edition,  s.  287,  note  (c) ),  on  this 
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view  it  cannot  be  material  whether  the  casualty  happens  before  or 
after  the  deviation.  Indeed,  deviation  is  a  breach  of  contract  even 
though  no  casualty  occurs  at  all,  and  though,  on  safe  delivery,  the 
carrier  is  entitled  to  some  remuneration,  he  may  not,  as  of  right,  be 
entitled  to  the  contract  freight  (Fletcher  Moulton,  L.J.,  Thorley's  Case, 
at  p.  669).  But  a  carrier  guilty  of  deviation  and  thus  prevented  from 
relying  on  his  special  contract,  is  not  prevented  from  relying  on  his 
statutory -protection  under  the  Carriers  Act  (see  title  XXVII  note  (c) ), 
or  under  the  second  proviso  to  section  7  of  the  Railway  and  Canal  Traffic 
Act,  1854  (see  title  XXXV  note  (d) ),  if  the  latter  Act  be  applicable  to 
the  carrier. 

The  Right  and  Duty  to  Stop  in  Transit,  and  Analogous  Rights 

and  Duties. 

(X.) — (1)  .Subject  to  the  provisions  of  this  Act,  and  of  any 
statute  in  that  behalf  (a),  notwithstanding  that  the  property 
in  the  goods  may  have  passed  to  the  buyer  (b),  the  unpaid 
seller  of  goods  (c),  as  such,  has  by  implication  of  law—- 

(a)  A  lien  on  the  goods  for  the  price  while  he  is  in  posses- 
sion of  them  (d); 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in  transitu  after  he  has  parted  with  the 
possession  of  them  (e);  .  .  . 

(2)  Where  the  property  in  goods  has  not  passed  to  the 
buyer,  the  unpaid  seller  has,  in  addition  to  his  other  remedies. 
a  right  of  withholding  delivery  similar  to  and  co-extensive  with 
his  rights  of  lien  and  stoppage  in  transitu  where  the  property 
has  passed  to  the  buyer  (/)  (Sale  of  Goods  Act,  1893,  s.  39). 

(a)  When  the  Right  is  Barred  by  Statute. — Normally  a  sale  or 
disposition  of  goods  by  a  buyer,  unless  with  the  assent  of  the  seller, 
will  defeat  neither  the  seller's  lien  nor  his  right  of  stoppage  in  transit 
(Sale  of  Goods  Act,  1893,  s.  47  (1);  Stoveld  v.  Hughes  (1811)  14 
East  308). 

But  where  a  document  of  title  to  goods  has  been  lawfully  transferred 
to  any  person  as  buyer  or  owner  of  the  goods,  and  that  person  transfers 
the  document  to  a  person  who  takes  the  document  in  good  faith  and 
for  valuable  consideration,  then,  if  such  last  mentioned  transfer  was 
hy  way  of  sale  the  unpaid  seller's  right  of  lien  or  stoppage  in  transitu 
is  defeated,  and  if  such  last  mentioned  transfer  was  by  way  of  pledge 
or  other  disposition  for  value,  the  unpaid  seller's  right  of  lien  or 
stoppage  in  transitu  can  only  be  exercised  subject  to  the  rights  of  the 
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transferee    (Sale  of  Goods  Act,   1893,   s.    47    (2);   Factors   Act,   1889, 
s.  10). 

Where  a  person,  having  bought  or  agreed  to  buy  goods  obtains,  with 
the  consent  of  the  seller,  possession  of  the  goods  or  the  documents  of 
title  to  the  goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mer- 
cantile agent  acting  for  him,  of  the  goods  or  documents  of  title,  under 
any  sale,  pledge,  or  other  disposition  thereof,  to  any  person  receiving 
the  same  in  good  faith  and  without  notice  of  any  lien  or  other  right  of 
the  original  seller  in  respect  of  the  goods,  shall  have  the  same  effect  as 
if  the  person  making  the  delivery  or  transfer  were  a  mercantile  agent' 
in  possession  of  the  goods  or  documents  of  title  with  the  consent  of  the 
owner  (Sale  of  Goods  Act,  1893,  s.  25  (2);  Factors  Act,  1889,  s.  9). 

A  mercantile  agent  who  has  been  in  possession  of  goods  or 
documents  of  title  with  the  owner's  consent,  notwithstanding  the 
determination  of  the  consent,  may  validly  dispose  of  them  to  a  person 
who  takes  without  notice  if  the  transaction  would  have  been  valid  if 
the  consent  had  continued  (Factors  Act,  1889,  s.  2  (2) ). 

The  effect  of  these  sections  is  that  a  transfer  of  the  documents  of 
title  to  goods  by  a  buyer  who  is  in  possession  of  them  with  the  consent 
of  the  seller  may  completely  defeat  the  seller's  right  of  stoppage  in 
transitu  (Cahn  v.  Pockett's  Bristol  Channel  Co.  [1899]  1  Q.  B.  643). 
What  appears  above  is  no  more  than  a  mere  statement  of  the  prin- 
cipal cases  in  which  a  buyer  may  defeat  the  seller's  right  to  stop  in 
transit.  It  would  be  out  of  place,  save  in  a  work  devoted  to  the  law 
of  sale  of  goods,  to  attempt  a  discussion  of  the  many  authorities  on  this 
question  both  at  common  law  and  under  the  respective  statutes,  the 
more  so  as,  prima  facie,  the  duty  of  the  carrier  is  to  stop  the  goods  on 
receipt  of  the  consignor's  instructions,  without  inquiring  into  his  title 
to  give  such  instructions. 

(b)  When  the  property  in  the  goods  is  still  in  the  seller,  his  right  to 
prevent  delivery  to  an  insolvent  buyer  is  not,  strictly,  a  right  of  lien 
or  of  stoppage  in  transitu,  but  an  analogous  right  (see  notes  (d)  and  (/) ). 

(c)  The  Unpaid  Seller. — The  Act  defines  an  unpaid  seller  as 
follows  :  — 

(1)  The  seller  of  goods  is  deemed  to  be  an  "  unpaid  seller  ' '  within 
the  meaning  of  this  Act — 

(a)  When  the  whole  of  the  price  has  not  been  paid  or  tendered; 

(b)  When  a  bill  of  exchange  or  other  negotiable  instrument  has  been 
received  as  conditional  payment,  and  the  condition  on  which  it  was 
received  has  not  been  fulfilled  by  reason  of  the  dishonour  of  the  instru- 
ment or  otherwise. 

(2)  In  this  part  of  the  Act  the  term  ' '  seller  ' '  includes  any  person 
who  is  in  the  position  of  a  seller,  as,  for  instance,  an  agent  of  the  seller 
to  whom  the  bill  of  lading  has  been  indorsed,  or  a  consignor  or  agent  who 
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has  himself  paid,  or  is  directly  responsible  for,  the  price  (Sale  of  Goods 
Act,  1893,  s.  38). 

(i)  The  Price. — To  exercise  his  rights  as  unpaid  seller,  the  seller 
must  have  an  immediate  right  of  action  for  the  price  (Riatt  v.  Mitchell 
(1815)  4  Camp.  146,  Lord  Ellenborough,  C.J.,  at  p.  150).  If  he  has 
contracted  for  valuable  consideration  to  accept  something  in  lieu  of  the 
price,  and  that  contract  is  fulfilled,  his  rights  are  gone  {Nichols  v. 
Hart  (1831)  5  C.  &  P.  179).  But  he  is  none  the  less  unpaid  because 
the  buyer  has  a  set-off  which  exceeds  the  price,  unless  there  be  an 
agreement  to  set  it  off  (Pinnock  v.  Harrison  (1838)  3  M.  &  W.  513), 
and  an  offer  by  the  buyer  to  set  it  off  is  not  equivalent  to  tender  (Clark 
v.  Fell  (1833)  4  B.  &  Ad.  404).  But  where  the  seller  specifically 
appropriates  goods  on  account  of  an  adverse  balance  then  existing  and 
owed  by  him  to  the  buyer,  it  may  be  that  he  is  not  an  unpaid  seller 
(Lord  Ellenborough,  C.J.,  Virtue  v.  Jewel  (1814)  4  Camp.  31;  Patten 
v.  Thompson  (1816)  5  M.  &  S.,  at  p.  360).  If,  however,  the  seller  has 
drawn  against  the  buyer  for  the  price  of  specific  goods,  his  rights  are 
not  dependent  on  whether,  on  a  general  balance  of  account,  the  buyer 
is  or  is  not  in  his  debt  {Wood  v.  Jow.es  (1825)  7  Dow.  &Ey.  (K.  B.)  126). 
Certainly  the  carrier  is  not  entitled  to  refuse  to  stop  goods  in  transit  on 
the  seller's  instructions  on  the  strength  of  such  considerations  (Dr. 
Lushington,  The  Tigress  {  (1863)  Brown  &  Lush,  at  p.  43).  The  whole 
price  means  the  whole  sum  due  on  a  contract,  not  merely  the  sum  due 
on  a  consignment,  unless  the  contract  is  severable  as  to  each  consign- 
ment (see  Ex  parte  Chalmers,  In  re  Edwards  (1873)  8  Ch.  App.  289, 
and  cases  there  cited).  Payment  of  a  portion  of  the  price  never 
extinguishes  the  seller's  rights  (Hodgson  v.  Loy  (1797)  7  T.  E.  440; 
Feise  v.   Wray  (1802)  3  East  93). 

(ii)  Conditional  Payment. — Prima  facie,  payment  by  a  negotiable 
instrument  is  payment  conditional  only  on  its  being  met  on  maturity. 
But  whether  the  instrument  was  so  given  and  accepted  is  a  question  of 
fact  (Goldshede  v.  Cottrell  (1836)  2  M.  &  W.  20),  and  it  may  be  shown 
to  have  been  regarded  as  an  absolute  payment  (Lewis  v.  Lyster  (1835) 
2  C.  M.  &  B.  704;  Sard  v.  Rhodes  (1836)  1  M.  &  W.  153;  Sibree  v. 
Tripp  (1846)  15  M.  &  W.  23).  So  long  as  the  bill  is  outstanding  and 
the  buyer  is  not  insolvent,  the  seller  is  not  unpaid,  and  has  no  right  of 
lien  or  stoppage  in  transitu ;  and  if  the  seller  has  negotiated  the  bill  for 
value,  and  the  bill  is  dishonoured,  still  he  cannot  exercise  the  rights  of 
an  unpaid  seller  until  he  recovers  possession  of  the  bill  (In  re  A  Debtor, 
Ex  parte  The  Debtor  [1908]  1  K.  B.  344,  Eletcher-Moulton,  L.J.,  at 
p.  348).  But  if  the  buyer  has  become  insolvent,  the  seller  may  exercise 
his  lien  or  stop  in  transit,  notwithstanding  negotiation  of  the  bill  (Gunn 
v.  Bolckow,  Vaughan  &  Co.  (1875)  10  Ch.  App.  491,  Mellish,  L.J.,  at 
p.  501-3). 

(iii)  Persons    Deemed   to    be    Sellers.  —  Questions    concerning    the 
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indorsee  of  a  bill  of  lading  do  not  fall  to  be  discussed  in  a  work  on 
carriage  by  land.  As  to  persons  who  have  paid,  or  who  are  directly 
responsible  for,  the  price,  see  Feise  v.  Wray  (supra);  Tucker  v. 
Humphrey  ((1828)  4  Bing.  516);  Mercantile  Bank  v.  Gladstone 
( (1868)  L.  E.  3  Ex.  233). 

(d)  The  Seller's  Lien. — A  seller  loses  his  lien  when  he  delivers  the 
goods  to  a  carrier  for  transmission  to  the  buyer  unless  he  reserves  a  jus 
disponent  (Sale  of  Goods  Act,  1893,  section  43),  and,  therefore,  the 
unpaid  seller's  lien  is  important  in  relation  to  the  law  of  carriage  solely 
in  that  case.  Stoppage  in  transitu  is,  strictly,  a  term  descriptive  of  the 
seller's  right  to  prevent  delivery  to  an  insolvent  buyer  although  the 
property  has  passed  to  the  buyer  (Griffiths  v.  Perry  (1859)  28  L.  J. 
Q.  B.  204,  Crompton,  J.,  at  p.  208;  Fraser  v.  Witt  (1868)  7  Eq.  64, 
Lord  Bomilly,  M.B.,  at  p.  70).  When  a  jus  disponendi  is  reserved  by 
the  seller  the  property  does  not  pass  (Sale  of  Goods  Act,  1893,  section 
19),  and  thus  the  right  of  the  seller  to  prevent  delivery  to  the  buyer  in 
such  a  case  is  a  right  dependent  on  lien,  and  not  a  right  of  stoppage  in 
transitu  (see  the  distinction  stated  by  Willes,  J.,  in  Bolton  v.  L.  &■  Y. 
Ry.  (1866)  L.  B.  1  C.  P.,  at  p.  439).  The  distinction  is  of  some  import- 
ance, because  the  lien  of  an  unpaid  seller  may  be  exercised  when  the 
buyer  is  in  default,  and  not  merely  when  he  is  insolvent  (Sale  of  Goods 
Act,  1893,  section  41).  Where  the  property  has  not  passed  to  the 
buyer,  and  the  seller  directs  a  carrier  not  to  deliver  to  the  buyer,  on 
account  of  his  insolvency,  it  seems  that  the  seller's  right  arises  out  of 
his  lien  if  he  has  reserved  a  jus  disponendi,  but  if  the  property  remains 
in  him  from  some  cause  other  than  the  reservation  of  such  a  right,  his 
right  to  prevent  delivery  arises  out  of  the  provisions  set  out  in  the  latter 
part  of  this  title  (Sale  of  Goods  Act,  1893,  s.  39  (21) ;  see  note  (/)  below). 

(e)  The  Chicumstances  in  Which  the  Right  Can  be  Exercised. — The 
Sale  of  Goods  Act,  having  given  a  general  description  of  the  right  of 
stoppage  in  transitu  in  the  section  reproduced  in  this  title,  proceeds  to 
define  its  extent  and  the  ambit  of  its  operations  in  subsequent  sections, 
which  are  discussed  below. 

Subject  to  the  provisions  of  this  Act,  when  the  buyer  of  goods 
becomes  insolvent,  the  unpaid  seller  who  has  parted  with  the  posses- 
sion of  the  goods  has  the  right  of  stopping  them  in  transitu,  that  is  to 
say,  he  may  resume  possession  of  the  goods  as  long  as  they  are  in 
course  of  transit,  and  may  retain  them  until  payment  or  tender  of  the 
price  (Sale  of  Goods  Act,  1893,  s.  44). 

"  Subject   to    the    Provisions    of   this    Act. — See    note    (a)    above. 

"Insolvent." — A  person  is  deemed  to  be  insolvent  within  the  meaning 
of  this  Act  who  either  has  ceased  to  pay  his  debts  in  the  ordinary  course 
of  business,  or  cannot  pay  his  debts  as  they  become  due,  whether  he 
has  committed  an  act  of  bankruptcy  or  not  (Sale  of  Goods  Act,  1893, 
section  62  (3)).     This  construction  of  the  word  "  insolvent"  is  that  at 
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which  the  Courts  had  arrived  prior  to  the  Act  in  cases  where  the  con- 
text did  not  restrain  the  meaning  of  the  word  to  the  -meaning  assigned 
to  it  by  some  statute  (Parker  v.  Gossage  (1835)  2  C.  M.  &  E.  617; 
Biddlecombe  v.  Bond  (1835)  4  A.  &  E.  332;  In  re  Phosnix  Co.,  Ex  parte 
Carnforth  Co.  (1876)  4  Ch.  D.  108;  see  also  Beg.  v.  Saddlers  Co.  (1863) 
10  H.  L.  C,  Willes,  J.,  at  p.  425). 

"  The  Unpaid  Seller  Who  Has  Parted  With  the  Possession." — The 
right  of  stoppage  in  transitu,  strictly  so  called,  is  only  applicable  where 
the  seller  has  parted  with  the  possession  and  the  property  has  passed 
to  the  buyer  (see  notes  (d)  and  (/)  ). 

"  The  Right  of  Stopping  Them  in  Transitu." — Where  notice  of 
stoppage  in  transitu  is  given  by  the  seller  to  the  carrier,  or  other  bailee 
in  possession  of  the  goods,  he  must  redeliver  the  goods  to,  or  accord- 
ing to  the  directions  of,  the  seller.  The  expenses  of  such  re-delivery 
must  be  borne  by  the  seller  (Sale  of  Goods  Act,  1893,  s.  46  (2) ). 

The  carrier  is  not  permitted  to  call  upon  the  seller  to  prove  his  title 
to  stop  in  transit ;  he  is  bound  to  comply  with  his  directions  ' '  unless  he 
is  aware  of  a  legal  defeasance  of  the  vendor's  claim  "  (Dr.  Lushington, 
The  Tigress  (1863)  32  L.  J.  Ad.  97,  at  p.  101).  An  action  against  a 
carrier  for  failure  to  stop  in  transit  sounds  in  tort  (Pontifex  v.  M.  By. 
(1877)  3  Q.  B.  D.  23),  for  such  a  refusal,  unless  the  seller  has  no  title 
to  stop  the  goods,  amounts  to  a  conversion  for  which  the  carrier  is 
liable  in  trover  (Gibbs,  C.J.,  Litt  v.  Cowley  (1816)  7  Taunt.  169).  If 
there  are  rival  claimants  to  the  goods,  the  carrier's  proper  course  is  to 
interplead,  and  he  may  interplead  even  though  he  claims  to  exercise 
his  lien  for  freight  (Cotter  v.  Bank  of  England  (1834)  2  Dowl.  728). 
The  seller's  right  to  stop  the  goods  in  transit  is  subject  to  his  obligation 
to  satisfy  the  carrier's  lien  for  freight,  but  if  the  carrier  re-delivers  the 
goods  to  the  seller  without  insisting  on  satisfaction  of  his  lien,  and  the 
seller  refuses  to  pay  the  freight,  the  carrier  may  recover  it  as  damages 
for  breach  of  contract  (Booth  Steamship  Co.  v.  Cargo  Fleet  Iron  Co. 
[1916]  2  K.  B.  570).  But  the  right  of  stoppage  is  paramount  to  any 
general  lien  given  to  the  carrier  by  contract,  unless  the  general  lien  is 
given  by  a  contract  to  which  the  seller  is  a  party,  and  that  contract 
expressly  prefers  such  lien  to  the  right  to  stop  in  transit  (Oppenheim 
v.  Russell  (1802)  3  Bos.  &  P.  42 ;  Morley  v.  Hay  (1828)  3  Man.  &  By. 
(K.  B.)  396;  United  States  Steel  Products  Co.  v.  G.  W.  Ry.  [1916]  1 
A.  C.  189;  see  title  XI,  note  (;').  The  seller  exercises  his  right  of 
stoppage  at  his  peril  so  far  as  the  buyer  is  concerned  (The  Tigress, 
supra),  but  the  carrier  is  protected  unless  he  is  aware  of  the  seller's 
absence  of  title. 

' '  The  right  to  stop  in  transitu  is  a  right  to  stop  the  goods  in  whatever 
state  they  arrive.  If  they  arrive  injured  and  damaged  in  bulk  or 
quality  the  right  to  stop  in  transitu  is  so  far  impaired ;  there  is  no  con- 
tract or  agreement  which  entitles  the  vendor  to  go  beyond  those  goods  in 
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the  state  in  which  they  arrive,  and  to  claim  some-  moneys  which  have 
been  paid  by  the  .underwriters  to  the  purchasers  of  the  goods  in  respect 
of  their  loss  by  the  non-arrival  of  their  property  "  (Berndtson  v.  Strang 
(1868)  3  Ch.  App.  588,  Lord  Cairns,  L.C.,  at  p.  591;  Kemp  v.  Falk 
(1882)  7  A.  C.  573,  Lord  Selborne,  L.C.,  at  pp.  577-8).  It  would  seem 
that  the  suggestion  by  the  Court  of  Appeal  in  the  latter  case  (Ex  parte 
Falk,  In  re  Keill  (1880)  14  Ch.  D.  446)  that  the  proceeds  of  a  sub-sale 
could  be  stopped  is  erroneous. 

"  He  May  Resume  Possession." — This  is  further  explained  by  the 
Act  as  follows :  — The  unpaid  seller  may  exercise  his  right  of  stoppage 
in  transitu  either  by  taking  actual  possession  of  the  goods,  or  by  giving 
notice  of  his  claim  to  the  carrier  or  other  bailee  in  whose  possession  the 
goods  are.  Such  notice  may  be  given  either  to  the  person  in  actual 
possession  of  the  goods  or  to  his  principal.  In  the  latter  case  the  notice, 
to  be  effectual,  must  be  given  at  such  time  and  under  such  circum- 
stances that  the  principal,  by  the  exercise  of  reasonable  diligence,  may 
communicate  it  to  his  servant  or  agent  in  time  to  prevent  a  delivery  to 
the  buyer  (Sale  of  Goods  Act,  1893,  s.  46  (1) ). 

See  Whitehead  v.  Anderson  ((1842)  9  M.  &  W.  518).  The  carrier 
is  bound  to  use  due  diligence  to  communicate  niotice  of  stoppage  to  his 
servant  in  actual  possession  of  the  goods,  whenever  given;  unless, 
perhaps,  he  can  show  that  it  was  absolutely  impossible  to  communicate 
it  in  time.  If  he  uses  due  diligence  and  fails,  he  will  be  excused ;  but  he 
cannot  refuse  to  make  the  attempt,  on  the  ground  that  it  is  unlikely 
that  it  will  be  successful  (Lord  Blackburn,  Kemp  v.  Folk.,  supra,  at 
p.  585). 

"  In  Course  of  Transit." — The  rules  formulated  in  the  earlier  cases 
for  the  purpose  of  testing  whether  the  transit  has  terminated  are  now 
embodied  in  the  sections  of  the  Act  discussed  below. 

(i)  Goods  are  deemed  to  be  in  course  of  transit  from  the  time  when 
they  are  delivered  to  a  carrier  by  land  or  water,  or  other  bailee  for  the 
purpose  of  transmission  to  the  buyer,  until  the  buyer,  or  his  agent  in 
that  behalf,  takes  delivery  of  them  from  such  carrier  or  other  bailee 
(Sale  of  Goods  Act,  1893,  s.  45  (1) ). 

In  the  following  cases  it  was  held  that  the  seller  could  still  exercise 
his  right  of  stoppage,  there  having  been  no  sufficient  delivery  to  the 
buyer: — The  buyer's  assignee  claimed  a  ship's  cargo,  saw,  and  touched 
it :  the  master  agreed  to  deliver  to  him  when  satisfied  as  to  payment 
of  freight :  subsequently  the  seller  stopped  the  cargo  (Whitehead  v. 
Anderson  (1842)  9  M.  &  W.  518).  The  indorsee  of  a  bill  of  lading 
obtained  a  delivery  order  which  he  presented  to  the  mate,  who  said  he 
should  have  the  goods  as  soon  as  they  could  be  got  at:  thereafter  the 
seller  stopped  them  (Coventry  v.  Gladstone  (1868)  L.  E.  6  Eq.  44). 
At  the  end  of  the  journey  the  carrier  delivered  goods,  according  to  his 
usual  practice,  to  a  warehouseman  whose  course  of  business  was  to 
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hold  them  till  freight  was  paid,  and  then  to  deliver  to  the  consignee's 
order :  the  goods  were  stopped  while  the  warehouseman  was  so  holding 
them  (Ex  parte  Barrow,  In  re  Worsdell  (1877),  6  Ch.  D.  783).  The 
buyer  consigned  a  cargo  to  consignees  in  Calcutta,  and  pledged  the  bill 
of  lading  to  a  bank.  The  consignees  sold  the  cargo  "  to  arrive,"  and 
on  the  arrival  of  the  ship  instructed  the  master  to  deliver  on  production 
of  cash  receipts :  the  original  seller  then  stopped  the  cargo  (Kemp  v. 
Falk  (1882)  7  A.  C.  573).  Spirits  were  shipped  by  a  seller;  on  the 
arrival  of  the  ship  the  spirits  remained  for  some  time  on  board,  and 
were  then  removed  to  the  King's  Cellar,  whence  the  buyer  might  have 
had  them  on  payment  of  duty,  in  default  of  which  they  would  have 
beeri  sold,  after  an  interval,  to  defray  the  duty.  The  seller  stopped  the 
goods  while  in  the  Cellar  (Northy  v.  Field  (1798)  2  Esp.  613).  Goods 
were  shipped  by  the  seller  at  Leith  to  a  buyer  at  Moscow :  shipment 
to  buyer's  order  at  Riga.  The  bill  of  lading  was  indorsed  to  the  railway 
company  at  Biga  in  order  that  the  goods  might  be  forwarded  by  rail 
to  the  buyer.  The  seller  stopped  the  goods  while  on  the  railway 
(M'Leod  v.  Harrison  (1880)  8  E.  (Ct.  of  Sess.)  227).  Contract  c.i.f. 
Glasgow,  "  deliverable  in  usual  and  customary  manner  at  Miramichi  " 
(i.e.,  on  board  ship):  the  seller  stopped  the  goods  between  Miramichi 
and  Glasgow  (Reid  v.  Snowball  Co.  [1904]  7  F.  (Ct.  of  Sess.)  35). 
The  seller  was  instructed  to  consign  goods  to  a  named  ship  for  a  named 
voyage.  The  seller  employed  a  carrier  who  delivered  the  goods  to  the 
ship:  the  seller  stopped  the  goods  during  the  voyage  (Bethell  v.  Clark 
(1888)  20  Q.  B.  D.  615;  see  also  Lyons  v.  Hoffnung,  (1890)  15  A.  C. 
391).  A  ship  arrived  at  an  intermediate  port  for  orders,  the  seller's 
agents  asked  for  the  buyer's  instructions,  but  afterwards  stopped  the 
goods  on  the  seller's  behalf:  it  was  held  that  they  were  entitled  so  to 
do  (Fraser  v.  Witt  (1868)  L.  R.  7  Eq.  64).  A  ship  arrived  at  a  wharf 
at  the  conclusion  of  the  voyage :  the  seller  of  goods  on  board  of  her  was 
held  entitled  to  stop  them  after  the  arrival  of  the  ship  but  before  they 
were  unloaded  (Tucker  v.  Humphrey  (1828)  4  Bing.  516).  Goods  were 
delivered  by  the  seller  to  a  ship  chartered  by  the  buyer :  the  destination 
was  not  disclosed  to  the  seller  and  no  bill  of  lading  was  signed.  The 
master  was  held  to  have  received  the  goods  as  a  carrier  and  not  as  the 
buyer's  agent,  and  therefore  the  seller  was  entitled  to  stop  the  goods 
during  the  voyage  (Ex  parte  Bosevear  China  Clay  Co.,  In  re  Cock 
(1879)  11  Ch.  D.  560;  see  now  Sale  of  Goods  Act,  1893,  s.  45  (5)). 

In  the  following  cases  there  was  held  to  be  no  right  of  stoppage  in 
transitu  at  the  time  when  it  was  sought  to  be  exercised :  — The  seller 
attempted  to  stop  goods  after  the  carrier  had  delivered  them  to  a  ware- 
houseman who  had  no  connection  with  the  carrier  but  who  habitually 
received  goods  for  the  buyer  (Dodson  v.  Wentworth  (1842)  4  M.  &  G. 
1081;  see  also  Wright  v.  Lawes  (1801)  4  Esp.  82).  The  seller  con- 
signed goods  to  a  carrier  to  be  delivered  to  the  buyer's  shipping  agent 
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with  instructions  to  ship  as  the  buyer  might  direct :,  the  seller  attempted 
to  stop  after  the  delivery  to  the  shipping  agent  (Valpy  v.  Gibson  (1847) 
4  C.  B.  837).  The  seller  delivered  goods  to  a  general  ship  which  he 
knew  to  belong  to  the  buyer,  but  did  not  reserve  a  jus  disponendi :  he 
sought  to  stop  the  goods  whilst  on  board  (Schotsmans  v.  L.  &  Y.  By. 
(1867)  2  Ch.  App.  332;  see  also  Ex  parte  Francis,  In  re  Bruno  Silva 
(1887)  4  Morrell  146).  The  seller  shipped  goods  from  America  to 
Liverpool :  a  railway  company,  as  agent  for  the  buyer,  obtained  the 
goods  in  Liverpool  and  forwarded  them  by  rail  to  the  buyer :  the  seller 
attempted  to  stop  during  the  rail  transit  (Ex  parte  Gibbs,  In  re 
Whitworth  (1875)  1  Ch.  D.  101).  The  buyer,  having  obtained  goods 
from  the  seller,  reshipped  them  for  a  further  transit :  the  seller  tried 
to  stop  them  during  the  latter  transit  (Noble  v.  Adams  (1816)  7  Taunt. 
59;  see  also  Fowler  v.  Kymer  (1797)  7  T.  E.  442;  1  East  522;  3  East 
396).  Spirits  were  delivered  to  a  collector  of  excise,  the  seller  of  the 
spirits  sent  a  delivery  order  to  the  buyer,  but  subsequently  claimed  to 
exercise  the  right  of  stoppage  (Orr  v.  Murdoch  (1851)  2  I.  C.  L.  R.  9). 

The  general  principle,  which  is  repeatedly  illustrated  by  the  cases 
cited  above,  is  that  when  goods  are  despatched  by  the  seller,  and  there- 
after reach  a  place  where  they  must  remain  until  the  buyer  issues 
further  instructions,  the  transit,  so  far  as  concerns  the  right  of  stoppage 
in  transitu,  is  then  at  an  end  (Bethell  v.  Clark,  supra;  Ex  parte 
Hughes,  In  re  Gwney  (1892)  67  L.  T.  598). 

The  right  of  stoppage  in  transitu  is  confined  to  cases  where  the 
goods  are  in  "  channels  of  communication  "  at  the  time  when  the 
right  is  sought  to  be  exercised.  "  But  according  to  the  rules  as  to 
stoppage  in  transitu  the  goods  can  be  stopped  only  whilst  they  are 
passing  through  channels  of  communication  for  the  purpose  of  reachin'g 
the  hands  of  the  vendee"  (Kendal  v.  Marshall,  Stevens  &  Go.  (1883) 
11  Q.  B.  D.  356,  Bowen,  L.J.,  at  p.  368).  Where,  however,  there  is 
a  transit  contemplated  by  buyer  and  seller,  temporary  interruptions  of 
it,  as  when  the  goods  are  in  the  hands  of  a  packer,  or  during  a  period 
when  a  railway  company  holds  the  goods  as  a  warehouseman  and  not  as 
a  carrier,  do  not  prevent  the  goods  being  liable  to  stoppage  during  the 
subsequent  transit  {Ex  parte.  Watson,  In  re  Love  (1877)  5  Ch.  D.  35). 

(ii)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of  the 
goods  before  their  arrival  at  the  appointed  destination,  the  transit  is 
at  an  end  (Sale  of  Goods  Act,  1893,  s.  45  (2)). 

As  to  the  right  of  the  consignee  to  claim  the  goods  from  the  carrier 
before  the  end  of  the  contemplated  transit,  see  title  XIII,  note  (d)  below. 

And  as  to  the  right  to  stop  in  transit  ceasing  on  such  a  delivery,  see. 
Whitehead  v.  Anderson,  Parke,  B.  (supra),  at  p.  534;  Kendal  v. 
Marshall,  Stevens  &  Co.  (supra),  at  p.  369;  Foster  v.  Frampton  ( (1826) 
6  B.  &  C.  107);  Reddall  v.  Union  Castle  Mail  Steamship  Co.  (  (1914) 
84  L.  J.  K.  B.  360). 
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(iii)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination, 
the  carrier  or  other  bailee  acknowledges  to  the  buyer,  or  his  agent,  that 
he  holds  the  goods  on  his  behalf,  and  continues  in  possession  of  them 
as  bailee  for  the  buyer,  or  his  agent,  the  transit  is  at  an  end,  and 
it  is  immaterial  that  a  further  destination  for  the  goods  may  have  been 
indicated  by  the  buyer  (Sale  of  Goods  Act,  1893,  s.  45  (3) ). 

For  an  exposition  of  the  principle,  see  Kendal  v.  Marshall,  Stevens 
&  Co.  (supra).  The  assent  both  of  the  buyer  and  the  carrier  is  neces- 
sary; indeed  the  attornment  of  the  carrier  has  been  described  on  the 
highest  authority  as  proceeding  from  ' '  a  new  agreement ' '  express  or 
implied  (Parke,  B.,  Whitehead  v.  Anderson  (1842)  9  M.  &  W.  518,  at 
pp.  534-5;  Wentworth  v.  Outhwaite  (1842)  10  M.  &  W.  436,  at  p.  450). 
The  buyer  cannot,  therefore,  be  in  constructive  possession  of  goods  if 
he  refuses  to  receive  them,  even  though  the  carrier  be  willing  to  attorn 
[Bolton,  v.  L.  &  Y.  Ry.  (1866)  L.  B.  1  C.  P.  431).  Likewise,  an  intima- 
tion by  the  carrier  to  the  buyer  that  he  holds  as  warehouseman  for  him 
is  not  in  itself  sufficient,  but  the  assent  of  the  buyer  may  be  implied 
(Taylor  v.  G.  E.  Ry.  (1901)  17  T.  L.  E.  394).  The  carrier- may 
attorn  to  the  buyer  subject  to  his  lien  (Allan  v.  Gripper  (1832)  2  C.  & 
J.  218). 

(iv)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other 
bailee  continues  in  possession  of  them,  the  transit  is  not  deemed  to  be 
at  an  end,  even  if  the  seller  has  received  them  back  (Sale  of  Goods  Act, 
1893,  s.  45  (4)). 

See  Bolton  v.  L.  &  Y .  Ry.  (supra).  If  the  buyer,  at  the  request  of 
the  carrier,  takes  temporary  possession  of  goods  for  the  purpose  of 
landing  them,  intending  throughout  to  reject  them  on  the  ground  that 
he  is  insolvent,  the  seller's  right  to  stop  the  goods  is  preserved  (James 
v.  Griffin  (1837)  2  M.  &  W.  625).  But  where  the  buyer's  "  agent  in 
that  behalf  "  (that  is  an'  agent  to  take  delivery  for  some  purpose  other 
than  merely  carrying  them)  accepts  goods,  the  buyer  cannot  subse- 
quently reject  them  and  so  revive  the  right  of  stoppage  (Job son  v. 
Eppenheim  (1905)  21  T.  L.  E.  468). 

(v)  Where  the  carrier  or  other  bailee  wrongfully  refuses  to  deliver 
the  goods  to  the  buyer,  or  his  agent  in  that  behalf,  the  transit  is  deemed 
to  be  at  an  end  (Sale  of  Goods  Act,  1893,  s.  45  (6) ). 

This  rule  operates  in  a  case  such  as  the  following: — X,.as  agent  of 
the  seller,  stops  goods  without  the  seller's  authority.  Y,  the  assignee 
in  the  buyer's  bankruptcy,  demands  delivery.  The  carrier  refuses,  and 
delivers  to  the  order  of  X.  The  seller  ratifies  the  act  of  X,  but  not  till 
after  Y's,  demand,  and  the  ratification  is  therefore  inoperative.  The 
seller,  therefore,  claims  to  exercise  anew  his  right  of  stoppage  after  the 
goods  have  been  delivered  to  the  order  of  X.  This,  however,  he  cannot 
do :  for  X  had  no  right  to  stop  the  goods,  and  the  carrier  should  have 
delivered  as  ordered  by  Y,  and  his  wrongful  refusal  to  do  so  cannot 

l.r.l.  5 
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have  the  effect  of  extending  the  transit  (Bird  v.  Brown  (1850)  4  Ex. 
786). 

As  the  buyer  has  generally  the  right,  subject  to  payment  of  the 
whole  freight,  to  demand  delivery  before  the  termination  of  the  con- 
templated transit  (see  title  XIII,  note  (d) ),  it  seems  that  the  carrier's 
refusal  to  deliver  in  such  circumstances  would  be  wrongful.  But  in 
Jackson  v.  Nichol  (  (1839)  5  Bing.  (N.  C.)  508),  in  which  a  carrier  in 
such  a  case  refused  to  deliver  or  attorn,  it  was  held  that  the  transit 
was  not  ended.  It  may  be  that  this  case  is  inconsistent  with  the  rule 
in  its  present  form. 

(vi)  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer, 
or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be  stopped 
in  transitu,  unless  such  part  delivery  has  been  -made  under  such  circum- 
stances as  to  show  an  agreement  to  give  up  possession  of  the  whole  of 
the  goods  (Sale  of  Goods  Act,  1893,  s.  45  (7) ). 

See  Bolton  v.  L.  &  Y.  By.  (1866)  L.  B.  1  C.  P.  431,  Willes,  J.,  at 
p.  440).  It  seems  that  the  agreement  contemplated  by  this  provision 
is  an  agreement  between  the  consignee  and  the  carrier,  and,  therefore, 
the  fact  that  the  carrier  holds  the  remainder  of  the  goods  subject  to 
his  lien  for  freight  is  most  material  to  the  question  whether  such  an 
agreement  is  established  (Ex  -parte  Cooper,  In  re  McLaren  (1879)  11 
Ch.  D.  68).  The  presumption  is  against  part  delivery  operating  as 
delivery  of  the  whole.  Cotton,  L.J.,  suggests  (supra,  at  pp.  75-6)  that 
delivery  of  an  essential  part  of  a  machine  might  operate  as  delivery  of 
the  whole.  But  the  carrier  may  well  be  ignorant  of  the  exact  relation 
of  the  various  parts,  and  if  he  holds  the  remainder  of  the  machine 
subject  to  his  lien,  it  is  submitted  that  this  fact  will  be  of  more 
importance  than  the  relation  of  the  parts. 

"  May  Retain  them  until  Tender  or  Payment  of  the  Price." — Stop- 
page in  transitu  does  not  rescind  the  contract  of  sale  (Sale  of  Goods 
Act,  1893,  s.  48  (1) ).  This  point  was  in  controversy  for  many  years, 
but  the  law  is  laid  down  in  the  Act  as  it  had  come  to  be  laid  down 
prior  to  it.  If,  however,  the  seller  proceeds  to  resell  the  goods,  the 
contract  is  rescinded  (Sale  of  Goods  Act,  1893,  s.  48  (2)  (3) ).  This 
question  is,  however,  too  remote  from  the  law  as  it  affects  the  carrier 
to  justify  full  discussion. 

(/)  The  Co-extensive  Right  where  the  Property  has  Not  Passed.— 
Sir  M.  Chalmers  considers  this  sub-section  to  be  declaratory  ("  The 
Sale  of  Goods  Act,  1893  "  (7th  ed.),  pp.  99-100).  A  man  cannot  have 
a  lien  on  his  own  goods,  nor  can  he,  at  common  law,  exercise  a  right 
of  stoppage  in  transitu  in  respect  of  his  own  goods.  If  the  property  in 
the  goods  has  not  passed  from  him  the  right  of  stoppage  in  transitu  is 
inapplicable  (see  note  (c)  above).  If  the  Act  had  not  contained  this 
sub-section  it  might  have  been  argued  that  it  had  extended  the  meaning 
of  the  phrase  "  stoppage  in  transitu  "  to  include  any  direction  to  the 
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carrier  by  the  seller  of  goods,  instructing  him  not  to  deliver  them  to 
the  buyer  on  account  of  the  latter's  insolvency,  whether  the  property 
had  passed  or  not  {e.g.,  section  39  (1)  says,  "  notwithstanding  that  the 
property  in  the  goods  may  have  passed  to  the  buyer,"  and  section  44 
merely  speaks  of  the  seller  having  parted  with  the  possession).  But  it 
is  submitted  that  ^is  sub-section  preserves  the  common  law  distinction. 
When  the  property  has  not  passed,  the  seller's  right  to  prevent  delivery 
to  an  insolvent  buyer  is  not  a  right  of  stoppage  in  transitu,  but  a 
co-extensive  and  analogous  right  depending  on  the  duty  of  a  bailee  to 
deal  with  goods  bailed  in  accordance  with  the  bailor's  directions. 


The  Carrier's  Lien 

(XI.)  A  carrier  has,  at  common  law,  a  particular  lien  upon 
goods  which  he  carries  in  respect  of  his  charges  for  carriage 
when  those  charges  are  unpaid  (a),  which  is  prior  to  the  unpaid 
vendor's  lien  and  to  the  right  of  stoppage  in  transitu  (b),  but 
which  may  be  relinquished  by  special  contract  (c),  or 
waived  (d). 

The  carrier  may  reserve  a  general  lien  for  moneys  due  to 
him  on  a  general  balance  of  account  (e),  either  by  express 
contract  (/),  or  by  a  course  of  business  between  the  party  with 
whom  he  contracts  and  himself  from  which  a  contract  may  be 
implied  (g),  or  by  general  usage  binding  on  such  party  (h). 
But  such  a  lien  can  be  enforced  only  against  parties  bound  by 
the  contract  or  usage  on  which  the  lien  is  founded  (i),  and,  if 
the  lien  is  effective  against  the  consignor,  yet  it  will  not  be 
superior  to  his  right  .to  stop  in  transitu,  unless  the  usage  or 
contract  on  which  it  is  founded  clearly  requires  that  such  a 
preference  be  accorded  to  it  (j). 

(a)  The  Carrier-' s  Lien  for  Freight. — Lord  Holt,  C.J.,  decided  that  a 
carrier  has  such  a  lien  in  Skinner  v.  Upshaw  ( (1702)  2  Ld.  Eaym.  752), 
and,  apparently,  in  other  cases  at  Guildhall.  Prior  to  these  cases  the 
question  seems  to  have  been  in  dispute  (see  2  Ld.  Eaym.,  at  p.  867). 

A  lien  in  respect  of  carriage  "  is  a  right  to  hold  goods  which  have 
been  carried  in  respect  of  the  carriage  of  the  particular  parcel  of 
goods.  .  .  To  stop  them  at  the  commencement  of  the  journey,  and 
hold  them  for  a  debt,  is  entirely  contrary  to  the  nature  of  a  lien  " 
(Wiltshire  Iron  Co.  v.  G.  W.  By.  (1871)  L.  E.  6  Q.  B.  776,- Martin,  B., 
at  p.  780).  But  when  the  journey  is  completed,  so  long  as  the  carrier 
is  holding  the  goods,   they  are  subject  to  his  lien,  even  though  the 
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consignee  rejects  them  (West  field  v.  G.  W.  By.  (1883)  52  L.  J.  Q.  B. 
276).  If  goods  are  held  in  exercise  of  a  lien,  there  is  no  right  to  recover, 
from  the  party  liable  to  pay  the  charges,  warehouse  rent,  or  similar 
dues  (Somes  v.  British  Empire  Shipping  Co.  (1860)  8  H.  L.  C.  338). 
A  lien  merely  gives  a  right  to  retain  the  goods ;  if  the  person  exercising 
it  sells  the  goods,  unless  he  has  a  power  of  sale  undgr  the  contract,  he 
is  guilty  of  a  conversion  (Mulliner  v.  Florence  (1878)  3  Q.  B.  D.  484). 
If  a  carrier  holds  goods  in  exercise  of  his  lien,  he  must  deal  with  them 
in  a  reasonable  manner,  and  keep  them  in  a  reasonable  place.  Usually 
it  will  be  his  duty  to  retain  them  at  the  place  of  intended  delivery  at 
least  for  a  reasonable  time,  and,  even  if  the  consignee  expresses  an 
intention  not  to  pay  the  charges,  the  carrier  is  not  thereby  justified  if 
he  sends  the  goods  back  to  the  starting-poin't  forthwith  (Crouch  v. 
G.  W.  Ry.  (1858)  27  L.  J.  Ex.  345).  Prima  facie,  in  the  absence  of 
evidence  that  he  has  waived  his  lien,  a  carrier  may  deliver  part  of  a 
consignment,  and  yet  hold  the  remainder  against  payment  of  the  whole 
freight  (Ex  parte  Cooper,  In  re  McLaren  (1879)  11  Ch.  D.  68).  But 
where  the  contract  of  carriage  is  held  to  be  severable,  so  that  the 
obligation  to  carry  one  parcel  or  consignment  is  distinct  from  that  to 
carry  another,  the  carrier  is  not  entitled  to  hold  the  whole  of  the  goods 
in  exercise  of  his  lien  in  respect  of  the  freight  on  one  parcel  or  consign- 
ment (Prenty  v.  M.  G.  W.  Ry.  (1866)  14  W.  E.  314).  Where  there 
was  a  through  contract  for  rail  and  sea  transit,  and  the  shipowner  was 
bound  to,  and  did  in  fact,  discharge  the  lien  of  the  railway  company 
on  shipment,  he  was  held  to  be  entitled,  notwithstanding  the  damage 
and  consequent  sale  of  some  of  the  goods  after  delivery  to  him,  to  hold 
the  remainder  until  reimbursed  the  whole  sum  paid  by  him  to  the  rail- 
way company  (The  Hibernian  [1907]  P.  277).  There  is  ancient 
authority  for  the  right  of  a  common  carrier  to  assert  his  lien  against 
the  true  owner  of  goods  which  are  delivered  to  him  by  a  thief  (Exeter 
Carrier's  Case,  cited  in  Yorke  v.  Grenaugh  (1702)  2  Ld.  Eaym.,  at 
p.  867).  The  right  was  based  on  the  fact  that  the  carrier  was  bound 
to  accept  the  goods,  and,  doubtless,  it  is  to  be  understood  that  he  had 
no  notice  of  the  theft.  It  has  been  recently  held  that  a  private  carrier 
has  no  right  to  assert  his  lien  against  the  owner  when  one  who  has 
possession  of  goods  delivers  them  to  the  carrier  in  breach  of  the  con- 
ditions on  which  he  holds  them  (Electric  Supply  Stores  v.  Gaywood 
(1909)  100  L.  T.  855).  If  the  former  decision  is  still  good  law,  it 
illustrates  what  is  perhaps  the  only  advantage  which  accrues  directly 
to  a  carrier  from  a  profession  as  a  common  carrier.  Not  only  is  there 
no  general  lien  at  common  law,  but  a  mere  contract  of  carriage  gives  no 
lien  for  such  charges  as  booking  or  warehouse  charges  (Lambert  v. 
Robinson  (1793)  1  Esp.  119).  As  to  the  obligation  of  a  carrier  when 
he  accepts  goods  for  safe  custody  as  a  warehouseman,  or  becomes  a 
warehouseman  owing  to  the  laches  of  the  consignee,  see  title  XIV. 
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Section  97  of  the  Eailways  Clauses  Act,  1845,  gives  railway  com- 
panies a  right  of  sale,  after  demand,  for  unpaid  tolls.  The  question 
whether  this  section  applies  to  rates  and  charges  is  a  disputed  one. 
If  so,  a  company's  lien  would  practically  be  coupled  with  a  right  of 
sale  in  every  case,  but  the  existing  English  authority  is  against  this 
view  (see  title  CXIV). 

(£>)  Lien  Prior  to  Right  of  Stoppage  in  Transitu. — The  right  of  an 
unpaid  seller  to  prevent  delivery  to  an  insolvent  buyer  may  depend  on 
the  right  of  stoppage  in  transitu,  or  on  the  analogous  right  where  the 
property  remains  in  the  seller,  or  on  the  seller's  lien  where  a  jus 
disponendi  is  reserved  (see  title  X,  notes  (d)  and  (/) ).  But  in  any 
case  his  right  to  compel  the  carrier  to  redeliver  to  him  is  dependent  on 
his  satisfying  the  carrier's  lien  for  freight.  At  common  law  the  former 
right  cannot  be  paramount  to  the  latter  (Booth  Steamship  Co.  v.  Cargo 
Fleet  Iron  Co.  [1916]  2  K.  B.  570). 

(c)  Relinquishment  of  Lien  by  Special  Contract. — A  special  contract 
does  not  destroy  the  carrier's  lien  unless  it  is  inconsistent  with  it 
(Crawshay  v.  Homfray  (1820)  4  B.  &  Aid.  50;  Holroyd,  J.,  and 
Best,  J.,  at  pp.  52-3).  But  an  agreement  or  usage  to  give  credit  is 
necessarily  inconsistent  with  a  right  of  lien  (Riatt  v.  Mitchell  (1815) 
4  Camp.  146;  Crawshay  v.  Homfray,  supra). 

(d)  Waiver  of  Lien. — If  a  carrier  loses  possession  he  loses  his  lien. 
If  he  voluntarily  gives  up  possession,  he  deliberately  relinquishes  it, 
that  is  to  say,  he  waives  it.  Such  a  waiver  is  to  be  distinguished  from 
a  contract  destroying  the  right  of  lien :  in  the  former  case,  of  course, 
no  consideration  is  necessary  to  support  the  waiver.  But  where  the 
owner  obtains  by  fraud  possession  of  goods  from  one  who  has  a  lien 
upon  them,  the  latter  may  lawfully  retake  them  without  violence,  and 
thereupon  his  lien  revives  (Wallace  v.  Woodgate  (1824)  Ey.  &  M.  193). 

(e)  Characteristics  of  a  General  Lien. — A  general  lien  "  is  against 
the  general  law  of  the  land,  and  the  proof  of  it  is  therefore  to  be 
regarded  with  jealousy"  (Rushforth  v.  Hadfield  (1806)  7  East  224; 
Lord  Ellenborough,  C.J.,  at  p.  228).  There  is  no  doubt  that  if  a 
common  carrier  refused  to  accept  goods  within  his  profession  unless 
given  a  general  lien,  he  would  be  liable  to  an  action  for  a  wrongful 
refusal  to  carry.  But  it  is  equally  clear  that  a  carrier  may  reserve 
such  a  lien  by  express  contract  (Wiltshire  Iron  Co.  v.  G.  W.  Ry.  (1871) 
L.  E.  6  Q.  B.  776;  In  re  Llangennech  Coal  Co.  (1887)  56  L.  T.  475). 
The  usual  case  in  which  a  railway  company  reserves  a  general  lien  is 
that  of  a  "  ledger  agreement ' '  between  the  company  and  a  trader,  in 
which  provision'  is  made  for  periodical  payments  by  the  trader,  and  the 
company  reserves  a  general  lien  on  all  goods  of  the  trader  in  its  posses- 
sion for  the  balance  outstanding.  The  company  has  the  right  of 
closing  the  account  at  short  notice,  and  a  right  of  sale  to  satisfy  the 
lien  is   generally  reserved.     Such   an   agreement   merely   entitles   the 
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company  to  retain  possession  of  the  trader's  goods  (with  or  without  a 
right  of  sale  when  the  lien  is  exercised),  and  it  does  not,  therefore, 
require  registration  as  a  bill  of  sale,  even  though  an  allotment  of 
ground  is  let  by  the  company  to  the  trader,  or  the  trader  has  the 
company's  licence  to  use  it,  for  the  storage  of  his  goods  (access  to  the 
ground  being  only  through  the  company's  gate),  and  the  lien  extends  to 
goods  so  stored  {Spencer  v.  M.  By.  (1895)  11  T.  L.  E.  408,  542;  G.  E. 
Ry.  v.  Lord's  Trustee  [1909]  A.  C.  109).  Such  agreements  will,  how- 
ever, be  strictly  construed  against  the  company.  Thus  a  right  to 
detain  "  any  goods  or  wagons,"  under  a  general  lien  for  any  sums  due 
in  respect  of  charges  for  carriage,  will  noti  justify  the  retention  of  a 
locomotive,  which  the  railway  company  has  agreed  to  repair  in  its 
locomotive  works,  in  satisfaction  of  such  a  lien  (Kinnear  v.  M.  Ry. 
(1868)  19  L.  T.  387). 

(/)  General  Lien  by  Express  Contract. — See  cases  cited  in  note  (e). 

(g)  General  Lien  by  Implied  Contract. — See  Rushjorth  v.  Hadfield 
(supra),  Lord  Ellenborough,  C.J.,  at  p.  228. 

(h)  General  Lien  by  Usage. — Willes,  J.,  thus  describes  what  must 
be  shown  to  establish  such  a  usage  : — "In  order  to  make,  out  a  usage 'of 
the  kind  contended  for,  it  must  be  shown  as  a  matter  of  law,  first,  that 
it  was  a  certain  usage ;  and  secondly,  that  it  was  a  reasonable  usage, 
not  inconsistent  with  law,  and  as  a  matter  of  evidence,  that  it  was  so 
universally  acquiesced  in  that  everybody  in  the  trade  knew  it,  or  could 
have  ascertained  it  if  he  had  taken  the  pains  to  inquire  "  (Plaice  v. 
Allcock  (1866)  4  F.  &  F.  1074,  at  p.  1075).  The  Courts  have  leaned 
strongly  against  allowing  a  general  lien  by  usage.  Such  a  lien  is  not 
now  frowned  on  when  expressly  reserved  by  contract,  but  the  proof  of 
a  right  to  such  a  lien  by  usage  is  regarded  jealously,  because  it  may,  in 
itself,  work  great  hardship,  and  because,  if  such  liens  are  lightly 
allowed  to  be  proved  by  usage,  usage  may  in  time  beget  law  (see  the 
judgments  in  Oppenheim  v.  Russell  (1802)  3  Bos.  &  P.  42 ;  Rushforth 
v.  Hadfield,  supra).  But  such  a  lien  seems  to  have  been  established 
by  usage  in  Aspinall  v.  Pickford  (  (1800)  3  Bos.  &  P.  44n). 

(i)  General  Lien  Enforceable  only  against  Parties  to  the  Contract  or 
Usagie. — When  a  carrier  has  a  general  lien,  either  by  contract  or  usage, 
the  debts  in  respect  of  which  he  can  enforce  it  against  a  particular 
person  who  claims  delivery  of  goods  to  which  it  attaches  are  not  always 
easily  determinable.  It  may  be  convenient  to  indicate,  in  the  first 
place,  the  cases  where  the  matter  is  clear  either  on  authority  or 
principle. 

(1)  A.  sends  his  own  goods  by  a  carrier,  deliverable  to  himself:  the 
carrier  has  a  general  lien  for  a  balance  of  account  due  from  the  owner 
of  them.  A.  must  discharge  any  such  balance  due  from  him  before 
he  can  claim  delivery  of  the  goods.  On  principle  this  case  is  free 
from  doubt. 
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(2)  A.  sends  goods  by  a  carrier  to  B.,  his  factor;  the  carrier  has  a 
general  lien,  for  any  balance  due  from  the  respective  owners  of  the 
goods.  No  property  in  the  goods  has  passed  to  B.,  nor  is  he  a  party 
to  the  contract  of  carriage.  B.  owes  the  carrier  sums  due  for  the 
carriage  of  goods  consigned  to  him,  but  not  by  A.  The  carrier  is  bound 
to  deliver  to  B.,  although  the  sums  due  from  him  are  not  paid,  and,  if 
A.  pays  these  sums  under  protest  to  obtain  the  goods,  he  may  recover 
them  from  the  carrier  by  action  (Wright  v.  Snell  (1822)  5  B.  & 
Aid.  350) ). 

(3)  Subsequently  to  the  dispute  which  culminated  in  the  last-cited 
case,  the  carrier  delivered  to  A.  freight  bills  which  reserved  to  the 
carrier  a  lien  for  any  general  balance  that  might  be  due  from  the 
person  to  whom  goods  were  consigned  or  addressed.  These  bills  were 
referred  to  at  the  hearing.  Best,  J.  (at  p.  354),  reserves  the  question 
whether  such  a  hen  could  be  enforced  against  A.,  and  calls  the  con- 
dition reserving  it  an  "  unjust  regulation."  But  there  can  be  no  doubt, 
at  the  present  day,  that  if  A.  makes  a  contract  in  such  terms  he  will 
be  bound  by  it. 

(4)  A  usage  between  the  carrier  and  the  consignee,  by  which  the 
former  holds  goods  consigned  to  the  latter  for  any  balance  due  from 
him  on  a  general  account,  cannot  bind  the  consignor  to  discharge  such 
a  balance  before  he  can  stop  the  goods  in  transitu  (Oppenheim  v. 
Russell  (1802)  3  Bos.  &  P.  42). 

(5)  Similarly,  a  usage  or  contract  between  the  carrier  and  the  con- 
signor, to  which  the  consignee  is  not  a  party,  cannot  bind  the  latter  to 
pay  a  general  balance  due  to  the  carrier  by  the  consignor  before  he 
can  claim  delivery  of  the  goods  (Butler  v.  Woolcott  (1805)  2  Bos.  &  P. 
(N.  B.)  64). 

(6)  A.'s  agent  sent  goods  on  sale  by  railway  to  B.  All  freight  and 
charges  had  been  paid  by  A.  The  contract  of  carriage  gave  the  railway 
company  a  general  lien  for  moneys  due  from  ' '  the  owners  ' '  of  the 
goods  on  any  account.  The  property  in  the  goods  had  passed  to  B., 
who  became  insolvent  and  owed  money  to  the  company.  A.  stopped 
the  goods  in  transitu.  It  was  held  by  the  House  of  Lords  that  the 
word  ' '  owners  ' '  meant  the  persons  entitled  at  any  particular  time  to 
delivery  of  the  goods,  and  that  A.  could  stop  the  goods  in  transitu 
without  satisfying  B.'s  debt  to  the  railway  company  (United  States 
Steel  Products  Co.  v.  G.  W.  By.  [1916]  1  A.  C.  189  (7) ).  But  it  is  com- 
petent for  the  carrier  and  the  consignor  to  contract  that  the  carrier's 
general  lien  against  the  consignee'  shall  take  precedence  of  the  con- 
signor's right  to  stop  in  transitu,  but  the  lien  of  the  carrier  will  not  be 
so  preferred  unless  the  contract  clearly  requires  such  a  construction 
(United  States  Steel  Products  Co.  v.  G.  W.  Ry.,  supra).  In 
Oppenheim  v.  Russell  (supra)  it  was  suggested  that  it  was  not  in  the 
power  of  the  parties  to  bring  this  result  about. 
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From  these  authorities  the  following  general  rules  can  be  deduced  :  — 

(a)  X.  sends  goods  by  carrier  to  Y.,  in  pursuance  of  a  contract  of 
sale,  and  the  property  passes  to  Y.  on  delivery  to  the  carrier.  Y.  is, 
therefore,  bound  by  the  contract  of  carriage  which  X.  makes  as  his 
agent.  It  is  submitted  that  X.  can  give  the  carrier  a  lien  for  a  balance 
of  account  due  either  by  himself  or  Y.,  and  that  Y.  will  be  bound  unless 
X.  exceeds  his  authority  (United  States  Steel  Products  Co.  v.  G.  W 
By.,  supra,  Lord  Buckmaster,  L.C.,  at  p.  197),  or  unless  Y.  is  entitled 
to  decline  to  treat  the  delivery  to  the  carrier  as  a  delivery  to  him,  on 
the  ground  that  the  contract  of  carriage  is  unreasonable  (Sale  of  Goods 
Act,  1893,  s.  32  (2) ). 

(b)  X.  sends  goods  by  a  carrier  to  Y.,  under  circumstances  in  which 
no  property  passes  to  Y.,  and  X.  is  not  Y.'s  agent  to  make  the  contract 
of  carriage.  Unless  X.  expressly  agrees  to  give  the  carrier  a  general 
lien  against  Y.,  the  carrier  commits  a  breach  of  his  contract  with  X.  if 
he  holds  the  goods  in  exercise  of  such  a  lien,  even  though  he  has  a  con- 
tract with  Y.  which  entitles  him  to  do  so. 

(c)  X.  sends  goods  by  a  carrier  to  Y.,  in  pursuance  of  a  contract  of 
sale.  Whether  the  property  passes  to  Y.  on  delivery  to  the  carrier  or 
not,  no  contract  between  Y.  and  the  carrier,  and  no  contract  between 
X.  and  the  carrier,  unless  it  expressly  or  by  necessary  implication 
confers  such  a  right,  can  postpone  X.'s  right  to  require  the  carrier  to 
re-deliver  to  him,  on  account  of  the  buyer's  insolvency,  to  a  general 
lien  against  Y.  in  favour  of  the  carrier. 

(?)  Priority  of  Right  to  Stop  in  Transit  Over  a  General' Lien. — See 
note  (t)  above. 


The  Carrier's  Interest  in  Goods  Carried. 

(XII.)  A  carrier  has  an  insurable  interest  (a)  and  a  special 
property  (b)  in  goods  entrusted  to  him  for  carriage. 

(a)  Insurable  Interest. — This  is  a  self-evident  proposition;  for  if  a 
common  carrier  had  not  an  insurable  interest  in  goods  which  he  carries, 
no  other  bailee  could  have  such  an  interest,  for  no  other  bailee's  interest 
can  exceed  that  of  a  common  carrier.  His  right  to  recover  on  a  policy  of 
insurance  does  not  depend  on  whether  he  is  liable  over  (L.  &  N.  W.  By. 
v.  Glyn  (1859)  1  E.  &  E.  652;  see  also  The  Winkfield  [1901]  P.  42). 
He  insures  to  protect  his  own  interest,  and  does  not  thereby  limit  his 
liability  to  the  owners  of  the  goods  carried  (Hill  v.  Scott  [1895]  2 
Q.  B.  713). 

(b)  Special  Property. — This  is  a  necessary  consequence  of  the  rule 
that  the  bailee  equally  with  the  bailor  may  sue  a  stranger  for  loss  or 
injury  to  the  goods  bailed,  during  the  continuance  of  the  bailment;  and 
"  whichever  first  obtains  damages  it  is  a  full  satisfaction  "  (Parke,  B., 
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Niaolls  v.  Bastard  (1835)  2  C.  M.  &  R.  659,  at  p.  660;  see  also  The 
Winkfield,  supra,  and  title  II).  In  criminal  proceedings  the  property 
may  undoubtedly  be  laid  in  the  carrier,  and  there  is  authority  for  hold- 
ing that  it  may  be  laid  in  the  carrier's  servant  having  actual  charge  of 
the  goods  (R.  v.  Deakin  &  Smith  (1800)  2  Leach  862). 


Delivery  by  the  Carrier. 

(XIII.)  The  liability  of  a  carrier  for  failure  to  carry  goods 
securely  to  the  place  where  delivery  is  to  be  made  depends  upon 
his  status  as  a  carrier,  and  the  terms  of  the  special  contract 
(if  there  be  any  such  contract)  under  which  he  is  carrying  (a). 
When  he  has  carried  goods  to  the  place  where  delivery  is  to  be 
made,  every  carrier  (save  in  so  far  as  his  liability  is  varied  by 
special  contract)  is  bound  to  use  all  due  care  to  deliver  to  the 
person  entitled  to  delivery  (b).  The  place  where  delivery  is 
to  be  made  is  determined  by  the  contract  of  carriage,  or  by  the 
profession  of  the  carrier  (c).  But  the  owner  of  the  goods, 
subject  to  the  payment  of  additional  freight  if  the  transit  be 
extended,  and  subject  to  payment  of  the  whole  contract  freight 
if  the  transit  be  reduced,  is  entitled  to  alter  the  destination  of 
the  goods  during  transit;  and  the  consignee,  whether  owner  or 
not,  is  entitled,  subject  to  payment  of  the  whole  contract 
freight,  to  call  upon  the  carrier  to  deliver  to  him  at  a  place 
short  of  the  contemplated  destination,  unless  the  carrier  has 
contracted  with  the  consignor  to  deliver  only  at  the  specified 
destination  (d).  The  carrier  is  liable  if  he  fails  to  deliver  goods 
entrusted  to  him  for  carriage  within  a  reasonable  time  (e). 

(a)  See  generally  Section  III. 

(6)  The  Carrier's  Duty  to  Use  All  Due  Care  to  Deliver  to  the 
Person  Entitled. — It  is  often  said  that  a  common  carrier  is  bound  "  to 
carry  and  deliver  safely."  This  phrase  is  on  any  view  unfortunate. 
The  word  ' '  safely, ' '  used  in  regard  to  the  liability  of  a  common  carrier, 
has  a  technical  meaning.  It  implies  that  such  a  carrier  is  liable  for 
any  failure  to  carry  securely  unless  such  failure  is  directly  due  to  the 
act  of  God,  the  King's  enemies,  the  nature  of  the  thing  carried,  or  the 
fault  of  the  consignor  (see  title  V.).  In  no  case  in  which  misdelivery 
by  a  carrier  was  in  question  has  it  been  laid  down  that  these  perils 
will  alone  excuse  a  misdelivery.  Therefore,  if  a  common  carrier  is 
bound  to  deliver  ' '  safely, ' '  yet  his  liability  is  not  similar  to  his  liability 
to  carry  "  safely."     But  further,  it  is  submitted  that  in  no  sense  is  it 
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correct  to  say  that  a  carrier  is  under  a  duty  to  deliver  safely — that  is,  to 
insure  a  safe  delivery :  his  duty  is  merely  to  use  all  due  care  and  skill 
to  deliver  to  the  person  entitled  to  delivery,  and  if  he  uses  such  care 
and  skill  he  is  not  liable  though  he  misdelivers  goods,  nor  is  he  guilty 
of  a  conversion  of  them.  These  propositions  are,  it  is  submitted, 
justified  by  the  authorities. 

In  Bodenham  v.  Bennett  (  (1817)  4  Price  31),  Wood,  B.,  said  (at 
p.  34):  "The  carrier  does  not  merely  engage  safely  to  carry  and 
convey;  he  also  engages  safely  to  deliver."  In  that  case,  however,  the 
facts  were  that  on  the  arrival  of  a  coach  the  book-keeper  was  unable  to 
find  a  parcel  which  was  mentioned  in  the  way-bill.  He  thought  the 
coachman  must  have  it,  and  made  no  inquiries  as  the  coachman  was 
drunk.  The  parcel  was  lost.  The  carrier  had  exhibited  a  notice  in  the 
usual  form  refusing  to  be  liable  for  articles  above  the  value  of  £5  unless 
insured.  The  parcel  contained  £347  in  notes,  and  was  not  insured. 
The  Court  held  that  the  facts  disclosed  the  grossest  negligence,  against 
which,  according  to  the  view  then  prevailing,  the  notice  did  not  protect 
the  carrier.  The  case  does  not,  therefore,  decide  any  question  relating 
to  the  duty  to  deliver,  and  the  dictum  of  "Wood,  B.,  was  wholly 
unnecessary  for  the  decision  of  the  case,  unless  indeed  he  merely 
meant  to  say  that  the  carrier's  liability  does  not  cease  at  the  end  of  the 
actual  transit. 

In  Duff  v.  Budd  (  (1822)  3  Brod.  &  B.  177)  a  person  induced  a 
merchant  to  send  goods  by  a  carrier  to  a  respectable  tradesman  in 
Oxford,  who,  in  due  course,  informed  the  carrier's  servant  that  he 
expected  no  such  goods.  The  goods  remained  in  the  carrier's  office 
until  a  man  came  there  who  saw  the  goods  and  said  they  were  his,  and 
was  allowed  to  remove  them.  He  was  never  traced.  The  merchant 
sued  the  carrier  and  recovered.  The  carrier  had  exhibited  a  notice 
which  excused  him  except  in  case  of  gross  negligence.  But  the  Court 
of  Common  Pleas  held  that  the  grossest  negligence  was  proved,  and  the 
case  is,  therefore,  no  authority  for  the  proposition  that  an  innocent  mis- 
delivery amounts  to  a  conversion. 

In  Stephenson  v.  Hart  (  (1828)  4  Bing.  476)  the  consignee  had 
induced  the  plaintiff  to  send  goods  by  a  carrier  to  him  at  an  address  in 
London,  and  had  given  a  forged  bill  in  payment.  The  carrier  brought 
the  goods  to  the  address  given  to  him,  but  found  that  the  house  had 
been  untenanted  for  a  year  and  that  the  consignee  was  unknown  there. 
Subsequently  the  consignee  wrote  to  the  carrier  and  asked  that  the 
goods,  which  he  said  had  been  wrongly  addressed,  should  be  forwarded 
to  him  at  St.  Albans.  The  carrier  complied  with  his  request,  and  the 
consignee  absconded  with  the  goods.  The  jury  found  for  the  plaintiff, 
and  the  Court,  on  motion,  held  the  count  in  trover  to  be  good,  and 
refused  to  disturb  the  verdict.  The  whole  Court  held 'that  negligence 
was  proved,  and  that  the  carrier  had  not  delivered  the  goods  according 
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to  the  course  of  his  business  and  duty.  But  Gazelee,  J.,  dissented 
from  the  rest  of  the  Court,  holding  that  a  delivery  to  the  person 
intended  by  the  consignor  could  not  amount  to  a  conversion  (a  view 
which  seems  to  have  been  approved  by  Bramwell,  B.,  in  M'Kean  v. 
M'lvor  (infra,  at  p.  39) ),  and  Park,  J.,  went  further  than  the  rest  of  the 
Court,  holding  that  ' '  a  felon  could  not  be  the  right  person  ' '  to  whom 
to  deliver  the  goods.  If  this  view  could  be  supported,  as  there  is  no 
doubt  that  it  cannot,  it  would,  of  course,  go  far  to  establish  that  an 
innocent  misdelivery  by  a  carrier  may  amount  to  a  conversion.  Before 
,,  considering  the  modern  cases  it  is  desirable  to  notice  some  of  the 
authorities  relied  on  in  Stephenson  v.  Hart.  The  cases  really  relevant 
are  three.  In  Ross  v.  Johnson  ( (1772)  5  Burr.  2825)  it  was  held  that 
trover  will  not  lie  against  a  carrier  or  wharfinger  in  respect  of  goods  in 
his  possession  destroyed  by  fire.  Case  will,  of  course,  lie  against  a 
common  carrier  if  his  liability  as  carrier  still  continues,  and  against  a 
wharfinger  if  the  damage  is  due  to  his  negligence.  In  Youl  v.  Harbottle 
( (1791)  Peake  N.  P.  C.  68)  a  carrier  was  held  liable  in  trover  for  a  mis- 
delivery due  to  a  mistake,  but  the  cause  of  the  mistake  seems  to  have 
been  the  absence  of  due  care.  A  like  decision  as  to  a  warehouseman 
is  Devereux  v.  Barclay  (  (1819)  2  B.  &  Aid.  702),  but  the  misdelivery 
was  held  not  to  have  been  innocent  in  point  of  law. 

In  1870  two  cases  of  great  importance  on  this  question  were  decided. 
M'Kean  v.  M'lvor  ( (1870)  L.  K.  6  Ex.  36)  was  a  case  where  the 
plaintiffs  had  employed  a  man  to  obtain  orders,  who  invented  a  fictitious 
person  to  whom  he  induced  the  plaintiffs  to  send  goods  by  the  defen- 
dants, who  were  carriers.  In  due  course  the  goods  arrived  at  the 
destination,  and  the  defendants  sent  a  notice  to  the  alleged  address  of 
the  consignee,  which  the  agent  obtained  and,  having  indorsed  the 
name  of  the  fictitious  consignee  upon  it,  presented  it  to  the  defendants 
and  so  obtained  the  goods,  and  misappropriated  them.  The  defendants 
were  held  not  liable  in  that  they  had  acted  in  the  ordinary  course  of 
their  business  and  without  negligence.  "  If  the  carrier  delivers  at  the 
place  indicated,  or  does  what  is  equivalent  to  delivery  there,  he  does  all 
that  he  is  bound  to  do :  he  obeys  the  sender's  directions,  and  is  guilty 
of  no  wrong  "  (Martin,  B.,  at  p.  41).  "  I  assume  that  a  misdelivery 
would  have  been  a  conversion;  but  the  difficulty  is  to  see  that  there 
has  been  any  misdelivery  "  (Bramwell,  B.,  at  p.  41).  This  decision  is 
clearly  inconsistent  with  the  view  of  Park,  J.,  mentioned  above,  that 
the  mere  fact  that  the  carrier  delivers  to  a  thief,  notwithstanding  that 
he  is  the  intended  consignee,  makes  the  carrier  liable  in  trover. 

In  Heugh  v.  L.  &  N.  W.  By.  (  (1870)  L.  E.  5  Ex.  51)  X.  fraudulently 
induced  the  plaintiff  to  send  goods  by  the  defendant  company's  railway 
to  a  company  which  had  ceased  business.  When  tendered  by  the  rail- 
way company  at  the  late  address  of  the  company  the  goods  were  refused. 
A  notice  in  the  usual  form  was  sent  to  the  company,  which  X.  obtained, 
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and  on  production  of  which  he  received  the  goods  from  the  railway 
company.  It  was  held  that,  after  refusal  of  the  goods  at  the  con- 
signee's address,  the  railway  company  was  a  mere  involuntary  bailee, 
arid,  having  acted  with  reasonable  care,  was  not  liable.  Now,  if  a 
carrier  contracts  to  carry  goods  to  a  destination  which  necessitates  his 
handing  them  over  during  the  transit  to  another  carrier,  it  is  evident 
that,  if  the  goods  fail  to  arrive,  the  carrier  cannot  excuse  himself  on 
the  ground  that  he  could  not  find  the  carrier  to  whom  he  intended  to 
transfer  them,  or  that  he  tendered  them  to  that  carrier  and  they  were 
refused.  He  is  liable  because  he  has  failed  to  carry  the  goods  ' '  safely  ' '  • 
to  the  place  where  he  professed  and  contracted  to  carry  them,  and  he 
could  not  for  a  moment  contend  that  after  refusal  by  the  second  carrier 
he  became  a  mere  involuntary  bailee  of  the  goods.  If  it  were  true  to 
say  that  a  common  carrier  is  bound  to  deliver  "  safely  "  it  is  sub- 
mitted that  it  must  follow  that  no  mere  tender  at  the  consignee's 
address  could  ever  discharge  his  liability,  or  leave  him  thereafter  merely 
liable  as  an  involuntary  bailee. 

In  a  recent  case  in  Scotland  (Macdonald  v.  MacBrayne  [1915]  S.  C. 
716)  a  carrier  delivered  wrongly  a  cask  of  naphtha  with  two  casks  of 
paraffin.  The  consignee  was  ignorant  of  the  receipt  of  three  casks,  and 
his  servant,  who  knew  of  it,  was  ignorant  of  the  number  ordered.  The 
naphtha  subsequently  caused  an  explosion,  for  which  the  carrier  was 
held  liable.  The  case  is  material  here  because  the  carrier  was  allowed 
to  set  up,  though  he  did  not  prove,  the  contributory  negligence  of  the 
consignee.  If  his  obligation  was  to  insure  a  safe  delivery,  when 
negligence  on  his  part  was  established  the  contributory  negligence  of 
the  consignee  could  not  have  relieved  him  from  liability. 

It  cannot  be  correct,  therefore,  to  assume  that  the  rule  in  Hollins  v. 
Fowler  (  (1875)  L.  E.  7  H.  L.  757)  applies  in  the  case  of  a  carrier  so  as 
to  make  every  misdelivery  a  conversion  irrespective  of  the  circum- 
stances. When  a  carrier  delivers  goods  in  the  ordinary  course  of 
business  arid  without  negligence,  he  does  not  assume  to  deal  with  the 
goods  as  owner,  or  to  exercise  a  right  inconsistent  with  the  rights  of  the 
true  owner.  The  acts  complained  of  in  Hollins  v.  Fowler  were  held  to 
amount  to  a  conversion  of  the  goods  precisely  because  the  dealing  with 
the  goods  was  held  to  be  a  dealing  as  owner  and  not  as  a  mere  broker  or 
bailee.  Where  a  bailee  or  carrier  deals  with  goods  entrusted  to  him, 
his  intention  is  material  to  the  question  whether  he  converts  them, 
because  a  dealing  with  them  in  the  ordinary  course  of  business  manifests 
no  intention  to  deny  the  owner's  title.  But  a  dealing  with  goods  as 
owner  necessarily  manifests  such  an  intention  whether  the  act  is 
innocent  in  fact  or  not.  "  The  cases  where  the  intention  of  the  defen- 
dant becomes  material  are  cases  where  the  goods  have  come  into  the 
possession  of  somebody  who  acts  as  an  agent  or  bailee,  where  the  deal- 
ing with  the  goods  is  a  transfer  of  the  custody  from  himself  to  somebody 
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else,  and  where  it  may  well  be  that  the  intention  is  not  to  exercise  any 
right  inconsistent  with  the  right  of  the  true  owner  "  (Atkin,  J.,  L.  &  Y. 
By.,  L.  &  N.  W.  Ry.,  and  Graeser,  Ltd.  v.  MacNichoU  (1918)  118 
L.  T.  596,  at  p.  598). 

A  mere  failure  by  a  carrier  to  deliver  goods  by  reason  of  the  fact 
that  he  has  lost  them  does  not  amount  to  a  conversion  (Owen  v.  Lewyn 
(1672)  1  Vent.  223;  Ross  v.  Johnson  (1772)  5  Burr.  2825),  even  though 
he  denies  that  he  has  lost  them,  or  asserts  that  he  has  delivered  them 
{Anon,  (1705)  2  Salk.  655;  Severin  v.  KeppeU  (1802)  4  Esp.  156).  If, 
however,  he  still  has  the  goods  a  refusal  to  deliver  them  amounts  to  a 
conversion  (Anon.,  supra;  Attersol  v.  Briant  (1808)  1  Camp.  409).  The 
carrier  is  neither  bound  nor  entitled  to  set  up  the  title  of  the  person 
"with  whom  he  has  contracted  against  the  true  owner  who  claims  the 
goods  from  him,  and  an  absolute  refusal  to  deliver  to  the  owner  amounts 
to  a  conversion,  not  so  a  qualified  refusal  pending  inquiries  (Lee  v. 
Bayes  (1856)  18  C.  B.  599;  Cornice  v.  Spanton  (1844)  7  M.  &  G.  903). 
If  the  right  to  delivery  is  disputed  the  carrier  should  interplead.  If 
the  carrier  delivers  the  goods  to  the  true  owner,  he  is  not  estopped  from 
setting  up  his  title  against  a  party  to  the  contract  of  carriage  (Sheridan 
v.  New  Quay  Co.  (1858)  4  C.  B.  (N.  S.)  618).  When  the  consignor  is 
the  wrongdoer,  the  carrier  is  not  guilty  of  conversion  merely  because, 
in  ignorance  that  he  is  not  the  owner,  he  carries  the  goods  as  he  directs 
(Hollins  v.  Fowler,  supra,  Blackburn,  J.,  at  pp.  766-7). 

(c)  The  Place  of  Delivery. — Where  a  carrier  professes  merely  to 
carry  from  one  place  to  another,  or  when  goods  are  sent  by  a  carrier  to 
a  destination  "  to  be  left  till  called  for, ' '  no  difficulty  can  arise  as  to  the 
place  of  delivery,  which  is  the  carrier's  premises  at  the  place  of  destina- 
tion. If  the  consignee  fails  to  take  delivery  in  a  reasonable  time  after 
the  goods  arrive,  the  carrier  ceases  to  hold  the  goods  as  a  carrier,  and 
becomes  a  mere  warehouseman  of  them  (Chapman  v.  G.  W\  Ry.  (1880) 
5  Q.  B.  D.  278).  The  carrier  is 'bound  to  retain  the  goods  under  the 
liability  of  a  carrier  for  a  reasonable  time  after  they  arrive,  or,  if  his 
duty  is  to  give  notice  of  arrival  to  the  consignee,  for  a  sufficient  time 
for  the  consignee  to  take  delivery  of  them  after  receipt  of  the  notice 
(Bourne  v.  Gatliffe  (1841)  3  M.  &  G.  643;  (1844)  11  CI.  &  Fin.  45). 
Generally  speaking,  it  is  the  duty  of  the  carrier  to  give  notice  of  arrival 
to  the  consignee  when  delivery  is  to  be  made  at  the  carrier's  premises 
(Mitchell  v.  L.  &  Y.  Ry.  (1875)  L.  B.  10  Q.  B.  256,  Blackburn,  J.,  at 
p.  260;  Neston  CoUiery  Co.  v.  L.  &  N.  W.  Ry.  (1883)  4  By.  &  Can.  Tr. 
Cas.  257).  In  any  event,  it  is  to  the  carrier's  interest  to  do  so,  because 
his  liability  as  carrier  will  then  certainly  determine  if  the  consignee 
does  not  remove  the  goods  within  a  reasonable  time  after  receiving  the 
notice  (Bradshaw  v.  Irish  N.  W.  Ry.  (1873)  I.  B.  7  C.  L.  252 ;  Man- 
chester Coal  Traders  Associations  v.  L.  &  Y.  Ry.  (1897)  10  By.  &  G. 
Tr.  Cas.  127).    But  if  the  carrier  is  unable  to  give  such  notice  by  reason 
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of  the  non-disclosure  of  the  consignee's  address,  his  liability  as  carrier 
will  cease  none  the  less  when  a  reasonable  time  has  elapsed  after  the 
arrival  of  the  goods  at  the  end  of  the-transit  (Chapman  v.  G.  W.  Ry., 
supra).  He  is  not  bound  to  retain  the  goods  in  the  vehicle  in  which 
they  arrive  :  he  may  warehouse  them,  but  he  does  not  thereby  cease  to 
be  liable  as  a  carrier.  Even  a  contract  to  deliver  "  ex  ship  "  is  not 
necessarily  inconsistent  with  the  shipowner's  right  to  warehouse  the 
goods  on  arrival  (Eastern  Counties  Association  v.  Newhouse  (1916)  115 
L.  T.  308). 

When  the  consignee  refuses  goods,  the  carrier  is  not  under  an 
absolute  duty  to  inform  the  consignor,  but  he  must  do  what  is  reason- 
able in  the  circumstances  (Hudson  v.  Baxendale  (1857)  2  H.  &  N.  575). 

When  a  carrier  expressly  agrees  to  carry  goods  to  the  consignee's 
address  his  contract  obliges  him  to  tender  them  at  that  address.  Even 
if  he  be  a  common  carrier  whose  profession  does  not  embrace  such  a 
form  of  delivery,  if  he  agrees  so  to  deliver,  and  does  not  expressly  limit 
his  liability,  he  will  be  under  the  liability  of  a  common  carrier  for  the 
whole  transit  (see  title  III,  note  (c) ). 

The  difficulty  arises  when  there  is  no  place  of  delivery  expressly 
fixed  by  the  contract.  If  a  common  carrier  professes  to  deliver  to  the 
addresses  of  consignees,  either  generally,  or  within  a  defined  district,  no 
doubt  he  is  bound  to  do  so;  and  even  if,  without  so  professing,  he  does 
so  habitually,  no  doubt  he  contracts  on  the  basis  that  he  will  so  deliver. 
In  Golden,  v.  Manning  (  (1762)  2  Wm.  Black.  916)  the  Court  held  that 
the  carrier's  course  of  business  obliged  him  to  deliver  at  the  consignee's 
address,  but  a  suggestion  was  thrown  out  that,  prima  facie,  this  is 
always  his  duty.  In  Hyde  v.  Trent  Navigation  Co.  (  (1793)  5  T.  E. 
389)  the  whole  of  the  judges  of  the  Court  of  King's  Bench,  except  Lord 
Kenyon,  C.J.,  were  of  opinion,  though  the  point  was  not  decided,  that, 
prima  facie,  a  carrier  is  bound  to  deliver  at  the  consignee's  address. 
In  Storr  v.  Crowley  (  (1825)  M'Cl.  &  Y.  129),  Hullock,  B.,  at  least, 
was  of  this  opinion.  In  the  above  cases  the  Anonymous  Case  in  Owen 
57  was  referred  to  on  this  point,  but  it  can  hardly  be  regarded  as  an 
authority  on  the  question. 

It  is  not  a  little  remarkable  that  this  view  should  have  been  sug- 
gested at  this  period.  There  cannot  be  much  doubt  that  the  notion 
that  there  may  be  a-  common  carrier  who  does  not  ply  between  fixed 
termini  would  have  been  rejected  at  this  time  (see  title  III.,  note  (c) ). 
Yet  this  view  would  make  every  carrier  liable,  prima  facie,  to  carry  to 
an  unlimited  number  of  termini.  Some  limitation  to  the  size  of  the 
area  in  which  he  is  bound  to  deliver  there  must  be,  but  no  attempt 
was  made  in  the  above  cases  to  indicate  how  far  from  his  normal 
route  the  carrier  is  bound  to  go.  While  it  is  now  recognised  that 
there  may  be  a  common  carrier  who  does  not  ply  between  fixed  termini, 
it  is  very  doubtful  if  there  can  be  said  to.  be  at  the  present  day  any 
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presumption  of  law  that  a  carrier  is  bound  to  deliver  at  the  consignee's 
address.  What  he  is  bound  to  do  is,  it  is  submitted,  a  question  of 
fact  depending  on  his  profession,  his  conduct,  and  his  contract. 

(d)  Right  of  Owner  or  Consignee  to  Vary  the  Place  of  Delivery. — 
The  owner  of  goods  which  are  in  the  hands  of  a  carrier  may,  during 
the  transit,  countermand  his  existing  orders  as  to  delivery,  and  give 
fresh  orders  on  the  subject.  The  carrier  is,  of  course,  entitled  to 
additional  freight  if  the  transit  is  extended,  and,  in  any  event,  to  the 
freight  payable  in  respect  of  the  transit  originally  contemplated.  The 
case  has  already  been  considered  where .  the  owner  exercises  this 
power  by  ordering  a  re-delivery  to  himself  on  the  ground  of  the  con- 
signee's insolvency.  In  this  case  he  exercises  not  strictly  the  right 
of  stoppage  in  transitu,  for  the*  property  has  not  passed  to  the  con- 
signee, but  the  analogous  and  co-extensive  right  under  section  39  (2)  of 
the  Sale  of  Goods  Act,  1893  (see  title  X,  note  (/) ).  But  his  right  to 
countermand  his  instructions  as  to  delivery  is  not  limited  to  this  case. 
His  right  is  a  general  right,  and  if  exercised  in  reasonable  time,  the 
carrier  must  obey  (Scothorn  v.  South  Staffordshire  Ry.  (1853)  8  Ex. 
341). 

The  consignee  has  also,  generally  speaking,  a  right  to  alter  the 
place  of  delivery,  and  to  call  upon  the  carrier  to  deliver  to  him  before 
the  contemplated  destination  is  reached.  This  right  has  been  said  to 
rest  on  the  presumption  that  he  is  owner.  While  this  presumption  does 
arise  (see  title  VII),  it  is  doubtful  if  the  right  under  discussion  rests 
upon  it.  In  L.  &,  N.  W.  Ry.  v.  Bartlett  (  (1861)  7  H.  &  N.  400)  there 
was  a  sale  by  sample.  The  goods  were  deliverable,  according  to  the 
seller's  orders,  to  the  buyer's  warehouse.  The  buyer  directed  the 
railway  company  to  retain  the  goods  pending  his  instructions.  The 
company  did  so,  and  the  buyer  subsequently  rejected  the  goods,  which 
remained  so  long  in  the  company's  possession  before  the  seller  gave 
orders  as  to  their  disposal  that  they  deteriorated.  There  was  no 
memorandum  of  the  contract  of  sale  sufficient  to  satisfy  the  Statute  of 
Frauds,  and,  consequently,  the  property  in  the  goods  never  passed  to 
the  buyer  (for  his  instruction  to  the  company  to  retain  the  goods  was 
a  standing  instruction,  and  could  riot  have  amounted  to  an  "  accept- 
ance ").  The  seller  sued  the  company,  alleging  that  the  deterioration 
was  the  result  of  a  breach  of  contract  by  the  company,  namely,  not 
delivering  to  the  buyer's  warehouse.  The  plaintiff  failed,  the  Court 
holding  that  the  company  was  bound  to  obey  the  consignee's  instruc- 
tions. The  Court  was  clearly  of  opinion  that  the  consignee's  right  to 
alter  the  place  of  delivery  depended  not  on  his  being  owner  of  the 
goods,  but  existed  merely  because  he  was  consignee.  The  question 
was,  however,  reserved  whether  a  consignee  could  give  instructions  as 
to  delivery  which  prejudiced  the  consignor,  the  Court  doubting  if  such 
a  case  could  arise.     But  such  a  case  did  arise  in  Cork  Distilleries  v. 
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G.  8.  &  W.  Ry.  (  (1874)  L.  E.  7  H.  L.  269).  The  plaintiffs  dispatched 
a  puncheon  of  whisky  by  the  defendant  company's  railway  addressed 
to  the  S.  Customs  Warehouse  for  X.  The  plaintiffs  were  under  a  bond 
to  the  Crown  to  pay  duty,  which  was  forfeited  unless  all  spirits  trans- 
ferred from  one  duty-free  warehouse  to  another  arrived  without 
alteration.  Had  the  puncheon  reached  the  S.  Customs  Warehouse 
intact,  the  bond  would  not  have  forfeited,  and  X.  would  have  had  to 
pay  duty  to  obtain  delivery  of  it.  X.  requested  and  obtained  delivery 
of  the  puncheon  before  the  warehouse  was  reached.  The  plaintiffs' 
bond  was  forfeited,  and  they  thereupon  sued  the  company.  But  it 
was  held  that  the  company  was  bourid  to  deliver  to  the  consignee  on 
his  request.  In  the  House  of  Lords  it  was  held  that  the  plaintiffs  might 
have  made  a  contract  with  the  company  to  deliver  only  at  the  Custom 
House ;  indeed,  it  was  said  that  the  case  was  one  in  which  a  contract 
of  that  kind  might  have  been  expected  to  have  been  established,  but, 
in  fact,  the  plaintiffs  did  not  succeed  in  showing  that  such  a  contract 
was  made.  Mellor,  J.,  in  delivering  the  opinion  of  the  Judges,  is  no 
doubt  inclined  to  rest  the  consignee's  right  on  the  presumption  that  he 
is  the  owner  of  the  goods.  But,  assuming  the  right  to  have  had  its 
origin  in  the  presumption,  the  case  of  L.  &  N.  W.  Ry.  v.  Bartlett 
(supra)  shows  that  the  right  now  exists  where  the  presumption  is 
rebutted.  This  question  is  further  discussed  in  reference  to  delivery- 
orders  in  title  CXL,  note  (d).  When  Lord  Cairns,  L.C.,  speaks  of  a 
contract  by  which  a  carrier  may  be  bound  to  a  consignor  of  goods  to 
deliver  them  only  at  a  specified  place,  he  clearly  .indicates  that  such 
contract  may  be  independent  of  the  contract  of  carriage  (Cork  Dis- 
tilleries v.  G.  8.  &  W.  Ry.,  supra,  at  pp.  279-280).  Where,  as  in  the 
case  of  sale,  the  consignor  makes  the  contract  as  agent  for  the  con- 
signee, such  a  contract  must  be  distinct  from  the  contract  of  carriage 
if  it  is  to  be  of  any  value  to  the  consignor.  For  if  the  stipulation  were 
a  mere  term  of  the  contract  of  carriage,  riot  only  could  the  consignee 
alone  enforce  it,  but  he  could  waive  it,  and  thus  the  whole  object  of 
the  consignor  would  be  defeated.  It  is  a  necessary  inference  from  the 
views  expressed  in  the  Housei  of  Lords  in  the  last-cited  case  that  a 
contract  of  this  kind  between  the  consignor  and  the  carrier  will  defeat 
the  consignee's  right  to  obtain  the  goods  before  the  place  of  delivery  is 
reached,  even  though,  ex  hypothesi,  he  is  no  party  to  that  contract. 

(e)  Duty  of  the  Carrier  in  respect  of  the  Time  of  Delivery. — The 
duty  of  the  carrier  is  to  bring  the  goods  to  the  place  of  delivery,  and 
to  perform  whatever  acts  he  is  bound  to  perform  to  complete  the 
delivery,  in  a  reasonable  time.  To  say  that  he  must  deliver  within  a 
reasonable  time  is,  strictly,  inaccurate,  in  that  it  implies  that  he  must 
perform  a  completed  delivery,  whereas  his  duty  may  only  embrace  the 
bringing  of  the  goods  to  the  place  of  delivery  and  the  notification  of 
the  consignee;  and,  in  any  case,  his  duty  is  performed  by  a  tender  to 
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the  consignee  even  though  rejected  (see  notes  (b)  and  (c)  above).  But 
the  obligation  of  the  carrier  as  to  the  time  of  delivery  is  implied  by  law 
unless  the  parties  to  the  contract  of  carriage  make  other  provision  in 
that  respect;  it  is  "  engrafted  by  legal  implication  upon  a  promise  or 
duty  to  deliver  generally"  (Tindal,  C.J..,  Raphael  v.  Pickford  (1843) 
5  M.  &  G.  551,  at  p.  558).  What  is  a  reasonable  time  is  to  be  deter- 
mined, not  by  the  normal  or  contemplated  circumstances,  but  according 
to  the  circumstances  actually  existing.  It  is  to  be  calculated  with  due 
regard  to  the  carrier's  ordinary  route,  unless  the  contract  provides  for 
transit  by  another  route  (Hales  v.  L.  *  N.  W  Ry.  (1863)  4  B.  &  S.  66; 
see  title  IX  and  notes).  Where  an  obstruction  occurs  on  a  railway 
which  delays  trains  in  rear  of  it,  provided  that  it  is  not  due  to  the 
fault  or  negligence  of  the  company,  the  duty  of  the  company  is  merely 
to  deliver  goods  delayed  thereby  in  a  reasonable  time  having  regard  to 
the  situation  produced  by  the  obstruction  (Briddon  v.  G.  N.  Ry.  (1858) 
28  L.  J.  Ex.  51;  Taylor  v.  G.  N.  Ry.  (1866)  L.  B.  1  C.  P.  385).  The 
railway  company  is  bound  to  make  all  reasonable  efforts  to  forward 
traffic  so  held  up,  but  it  is  not  bound  to  employ  extraordinary  means, 
or  to  make  efforts  to  forward  goods  trains  as  great  as  those  used  to 
forward  passenger  trains  {Briddon,  v.  G.  N.  Ry.,  supra).  In  the  last- 
.cited  case  it  was  clearly  decided  that  the  company  was  not  in  any  way 
responsible  for  the  obstruction ;  and  the  question  whether  it  was  held 
to  have  been  caused  by  the  act  of  God,  which  the  report  leaves  in  some 
doubt,  is  in  truth  immaterial.  II  goods  are  in  a  train  which  is  derailed 
without  any  fault  of  the  company,  though  the  company  would,  of 
course,  be  liable  for  injury  to  the  goods. unless  relieved  of  liability  by 
its  contract,  it  is  not  liable  for  such  delay  of  the  goods  as  is  a  direct 
consequence  of  the  derailment  (Anderson  v.  N.  B.  Ry.  (1875)  2  E. 
(Ct.  of  Sess.)  443).  An  exceptional  pressure  of  traffic  may  serve  to 
justify  delay  which  would  be  otherwise  unreasonable,  but  in  this,  as  in 
every  case,  the  delay  must  be  a  direct  consequence  of  the  occurrence 
which  is  relied  on  as  excusing  it  (Anderson  v.  N.  B.  Ry.,  supra).  An 
exhaustive  exposition  of  the  liability  of  a  carrier  for  delay  will  be  found 
in  the  opinion  of  Lord  Ormidale  in  the  last-cited  case.  It  has  been 
recently  held  that  a  strike  of  a  railway  company's  servants  may  justify 
delay,  in  the  absence  of  evidence  that  the  company  was  in  any  way 
responsible  for  the  strike  (Sims  v.  M.  Ry.  [1913]  1  K.  B.  103).  Prima 
facie,  a  railway  company  does  not  contract  to  send  goods  by  a  particular 
train  (Hawes  v.  <S.  E.  Ry.  (1885)  52  L.  T.  514),  but  where  a  course 
of  business  is  proved,  according  to  which  goods  tendered  for  carriage  at 
a  certain  time  constantly  arrive  at  their  destination  at  or  before  a 
certain  hour,  the  unexplained  fact  that  on  one  occasion  they  did  not  so 
arrive,  either  because  they  were  not  in  the  usual  train,  or  because  that 
train  did  not  run,  is  evidence  upon  which  a  finding  that  the  goods  were 
unreasonably  delayed  may  be  supported  (Wren  v.  Eastern  Counties  Ry. 

L.R.L.  & 
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(1859)  1  L.  T.  5;  MacDonald  v.  Highland  Ry.  (1873)  11  Macpher.  (Ct. 
of  Sess.)  614;  Anderson  v .  ~N .  B.  Ry.,  supra).  Similarly,  the  fact  that  a 
train  is  some  hours  late  may  be  evidence  of  unreasonable  delay  (Roberts 
v.  M.  Ry.  (1877)  25  W.  E.  323).  But  "  the  railway  company  do  not 
warrant  that  their  trains  will  arrive  at  their  destination  at  a  particular 
time  "  (Willes,  J.,  Lord  v.  M.  Ry.  (1867)  L.  E.  2  C.  P.  339,  at  p.  346). 
A  carrier  is  liable  for  the  consequences  of  delay  caused  by  an  unjustifi- 
able deviation,  even  though  the  contract  of  carriage  relieves  him  from 
liability  for  such  consequences  (Gunyon  v.  j8.  E.  &  C.  Ry.  [1915]  2 
K.  B.  370;  see  title  IX  and  notes). 


The  Liability  of  a  Carrier  when  acting  as  a  Warehouseman. 

(XIV.)  Whenever  goods  are  held  by  a  carrier -not  under  his 
liability  as  a  carrier  but  under  the  liability  of  a  warehouseman, 
his  liability  (unless  modified  by  contract)  is  that  of  a  bailee  for 
reward- (a),  namely,  to  use  all  due  care  and  diligence  to  keep 
them  securely  (b). 

(a)  The  Carrier  not  a  Gratuitous  Bailee. — It  is  no  doubt  possible  to 
conceive  cases  in  which  a  carrier  might  be  a  gratuitous  bailee  of  goods. 
But  such  eases  must  be  so  rare  that  the  law  as  to  gratuitous  bailments 
does  not  fall  to  be  discussed  in  a  work  on  the  law  of  carriage.  It  should 
be  noted  that  where  a  carrier  acts  as  a  warehouseman  without  charge 
other  than  the  sum  paid  for  carriage,  he  is  not  a  gratuitous  bailee 
(Cairns  v.  Robins  (1841)  8  M.  &  W.  258). 

(b)  The  Carrier  as  a  Bailee. — Goods  which  are  entrusted  to  a 
carrier  for  carriage  he  may  yet  be  holding  at  any  specified  time  merely 
under  the  liability  of  a  warehouseman.  -  Further,  a  carrier  may  make  a 
contract  as  a  mere  bailee,  which  is  entirely  distinct  from  any  contract 
of  carriage  or  so  remotely  connected  with  such  a  contract  that  the 
bailment  is  in  no  way  affected  by  the  fact  that  the  bailee  is  also-  a 
carrier.  Mere  contracts  of  bailment,  as  such,  form  no  part  of  the  law 
of  carriage.  But  cloak-rooms  for  the  deposit  of  goods  form  soimportant 
an  adjunct  to  the  business  of  railway  companies  that  it  is  impossible 
to  omit  all  reference  to  the  companies'  liability  for  goods  so  deposited. 

(i)  The  Liability  of  a  Carrier  when  he  becomes  a  Warehouseman  of 
Goods  Entrusted  to  Him  for  Carriage. — When  a  carrier  is  bound  to 
deliver  at  the  consignee's  address,  his  duty  is  accomplished  by  a  tender 
at  that  address,  even  though  it  is  rejected.  Thereafter  he  becomes  a 
mere  involuntary  bailee  of  goods  so  tendered  and  refused.  If  he  is  not 
bound  to  carry  goods  further  than  his  office  or  station  at  the  destination, 
be  is  bound,  if  the  consignee's  address  is  known  to  him,  to  advise  the 
latter  of  their  arrival,  arid  if  the  consignee  omits  to  remove  them  within 
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a  reasonable  time  after  notice,  the  carrier  becomes  a  mere  warehouse- 
man of  the  goods.  If  the  consignee's  address  is  not  known  to  the 
carrier,  he  becomes  a  mere  warehouseman  of  goods  on  the  expiration  of 
a  reasonable  time  after  the  goods  arrive  at  the  destination.  The  cases 
which  establish  these  propositions  are  discussed  in  the  previous  title. 

Whether  the  carrier's  liability  is  that  of  a  warehouseman  or  a  carrier 
is  not  determined  by  the  fact  that  the  goods  are  or  are  not  in  a  ware- 
house. A  carrier  may  continue  under  his  liability  as  carrier  notwith- 
standing that  he  has  warehoused  the  goods  (Hyde  v.  Trent  Navigation 
Co.  (1793)  5  T.  E.  389),  or  he  may  be  liable  only  as  a  warehouseman 
although  the  goods  remain  in  his  vehicles  (Bradshaw  v.  Irish  North 
Western  By.  (1873)  I.  E.  7  C.  L.  252).  In  Garside  v.  Trent  Navigation 
Go.  ( (1792)  4  T.  E.  581)  a  carrier  accepted  goods  to  be  carried  from  S. 
to  M.,  there  to  be  handed  over  to  another  carrier,  for  further  transit. 
On  arrival  at  M.,  as  no  carrier  to  the  required  destination  was  present, 
the  goods  were  warehoused  by  the  first  carrier,  this  being  his  usual 
practice  in  such  circumstances.  They  were  destroyed  by  fire  while  in 
the  warehouse,  and  the  carrier  was  held  to  have  become  a  mere  ware- 
houseman of  the  goods,  and  so  escaped  liability.  The  report  is  not 
clear  whether  the  first  carrier  contracted  for  the  whole  journey  or  not. 
If  his  liability  ceased  on  tender  to  the  second  carrier,  the  decision,  in 
view  of  the  fact  that  his  inability  to  make  the  tender  was  due  to  no 
fault  of  his  own,  is  unimpeachable.  If,  however,  he  contracted  for  the 
whole  journey,  the  case  is  difficult  to  reconcile  either  with  principle  or 
with  the  decision  in  Hyde's  Case  (supra),  decided  in  the  next  year.  But 
if  a  contract  is  made  between  a  carrier  and  a  consignee'  that  all  goods 
arriving  for  the  latter  shall  be  warehoused  by  the  carrier,  and  kept 
till  the  consignee  requires  them,  then  the  carrier's  liability  ceases 
directly  he  has  warehoused  any  particular  consignment  (In  re  Webb 
(1818)  8  Taunt.  443).  When  the  carrier  becomes  liable  merely  as  a 
warehouseman  he  is  not  chargeable  in  the  absence  of  negligence  (Chap- 
man v.  G.  W.  By.  (1880)  5  Q.  B.  D.  278;  Heugh  v.  L.  &  N.  W  By. 
(1870)  L.  E.  5  Ex.  51).  Such  reasonable  expenses  as  the  carrier  incurs 
for  the  preservation  of  goods,  through  the  consignee's  failure  to  remove 
them,  he  may  recover  from  the  consignee  (G.  N.  By.  v.  Swaffield 
(1874)  L.  E.  9  Ex.  132). 

Eailway  companies  often  seek  to  limit  their  liability  even  when 
acting  as  warehousemen,  and  to  prescribe  the  time  at  which  their 
liability  as  carriers  shall  cease.  Contracts  with  these  objects  are  not 
necessarily  outside  the  scope  of  section  7  of  the  Eailway  and  Canal 
Traffic  Act,  1854.  That  section  applies  during  "  receiving,  forwarding, 
and  delivering  "  of  goods,  and  if  the  contract  purports  to  determine 
the  company's  liability  as  a  carrier  at  a  time  when  "  forwarding  "  has 
not  ceased,  and  to  limit  the  company's  liability  for  negligence  there- 
after, the  contract  is  undoubtedly  one  to  which  the  section  may  apply. 
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Moreover,  it  seems  that  the  section  must  apply  to  a  contract  which 
limits    the    company's    liability    for    negligence    during    "delivering" 
whenever  delivery  takes  place  (see  title  XXI,  note  (e)).     But  in  the 
great  majority  of  cases  the  contract  operates  only  during  the  period 
between  the  end  of  the  ' '  forwarding  ' '  and  the  moment  of  ' '  deliver- 
ing," and  to  a  contract  so  restricted  section  7  does  not  apply.     The 
general   practice    of   railway   companies   is    to    embody   in   the   notice 
advising  the  consignee  of  the  arrival  of  goods  conditions  limiting  the 
liability  under  which  the  company  will  continue  to  hold  them.     The 
mere  receipt  of  such  a  notice  cannot  bind  the  consignee  by  the  con- 
ditions which  it  contains.     The  carrier  continues,  prima,  facie,   to  be 
liable  as  a  carrier  after  the  dispatch  of  the  notice  for  a  sufficient  time 
to  enable  the  consignee  to  come  and  remove  the  goods  (see  notes  to  the 
previous  title).     If  the  consignee  calls  for  the  goods  in  a  reasonable 
time  after  receiving  the  notice,  and  the  goods  have  been  lost  or  injured 
meanwhile,  it  is  submitted  that  the  carrier  cannot  rely  on  any  condition 
contained  in  his  notice,  for  no  facts  exist  from  which  the  consignee's 
assent  to  the   condition   could   be   inferred.     On   the   other   hand,    if, 
notwithstanding  the  notice,  the  consignee  allows  the  goods  to' remain  in 
the  company's  hands,  it  will  somewhat  readily  be  inferred  that  he  has 
assented   to    the   conditions   proposed    by    the    company    (Mitchell   v. 
L.  &  Y.  By.  (1875)  L.  E.  10  Q.  B.  256;  Taylor  v.   G.  E.  By.   (1901) 
17  T.  L.  B.  394;  L.  &  Y.  By.  v.  Swarm  [1916]  1  K.  B.  263;  see  also 
L.  &  N.  W    By.  v.  Grooke  (1904)  20  T.  L.  B.  506).     But  the  general 
rule  applies  that  he  who  would  relieve  himself  from  liability  must  do 
so  in  plain  terms.     Thus,  where  a  company  inserted  a  condition  in  the 
notice  of  arrival  that  the  company  would  thereafter  hold  the   goods 
"  not  as  common  carriers,  but  as  warehousemen,  at  owner's  sole  risk," 
it  was  held  that  the  company  remained  liable  for  negligence  (Mitchell 
v.  L.  &  Y .  By.,  supra).     How  long  a  railway  company  is  bound  to  hold 
unclaimed  goods  seems  uncertain ;  but  there  is  no  doubt  it  must  retain 
them  for  a  reasonable  time  (G.  W.  By.  v.   Crouch  (1858)  3  H.   &  N. 
183).     In  Cairns  v.  Bobins  (  (1841)  8  M.  &  W.  258)  the  owner  recovered 
damages  in  respect  of  goods  which  had  been  unclaimed  for  a  year. 

(ii)  Cloak-room  Contracts. — A  railway  company  which  maintains  a 
cloak-room  for  the  convenience  of  its  customers  does  not  receive  goods 
therein  under  its  liability,  or  in  its  capacity,  as  a  carrier,  though  the 
goods  deposited  have  been  forwarded,  or  are  intended  to  be  forwarded, 
by  the  railway  (Van  Toll  v.  S.  E.  By.  (1862)  12  C.  B.  (N.  S.)  75; 
Pratt  v.  S.  E.  By.  [1897]  1  Q.  B.  718,  Cave,  J.,  at  p.  720).  Apart 
from  special  contract,  the  company  is  under  the  liability  of  a  warehouse- 
man, and,  if  guilty  of  negligence,  it  is  liable  for  the  full  value  of 
articles  deposited  although  their  nature  is  not  disclosed  at  the  time  of 
deposit  (Boche  v.  Cork,  Blackrock  &  Passage  By.  (1889)  24  L.  B.  I. 
250),  but  not  for  consequential  damage,  for  instance,  loss  of  business 
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on  account  of  the  missing  articles  being  patterns  (Anderson  v.  N.  E. 
By.  (1861)  4  L.  T.  216). 

The  parties  may,  however,  make  a  contract  which  varies  the  com- 
mon law  obligations  of  the  bailee;  such  contracts  are  common;  and, 
as  there  is  no  statutory  restriction  on  their  form,  they  may  be  made  in 
any  way  which  evidences  a  contract.  In  the  case  of  cloak-room  con- 
tracts, the  companies  almost  invariably  seek  to  bind  depositors  by 
conditions  on,  or  on  the  back  of,  the  document  which  is  given  as  a 
receipt  for  the  goods,  and  as  the  authority  on  presentation  of  which 
they  may  be  withdrawn.  The  question  has  constantly  arisen  as  to 
what  are  the  circumstances  in  which  a  depositor  will  be  bound  by  con- 
ditions so  sought  to  be  imposed.  It  is  now  well  settled  that  in  the 
absence  of  proof  of  express  notice  the  company  must  first  establish  that 
the  bailor  knew,  not  merely  that  there  was  printing  or  writing  on  the 
ticket,  but  that  such  printing  or  writing  consisted  of  conditions  intended 
to  bind  him  (Van  Toll  v.  8.  E.  By.,  supra;  Parker  v.  8.  E.  By.  (1877) 
2  C.  P.  T>.  416;- Bichardson  v.  Bowntree  [1894]  A.  C.  217).  Prima 
facie,  a  depositor  has  no  reason  to  regard  a  cloak-room  ticket  as  more 
than  a  receipt  (Parker  v.  8.  E.  By.,  supra,  Baggallay,  L.J.,  at 
pp.  424-5). 

If  the  first  issue  be  found  in  the  company's  favour,  it  then  becomes 
necessary  to  consider  whether  the  company  has  done  what  was  reason- 
ably sufficient  to  give  the  bailor  notice  of  the  particular  conditions 
sought  to  be  imposed  on  him  (Parker  v.  8.  E.  By.,  supra;  Biohardson 
v.  Bowntree,  supra).  If  the  company  succeeds  on  both  these  issues, 
then  the  bailor  is  bound  by  the  conditions,  whether  he  has  read  them 
or  not,  because  he  has  so  acted  "as  to  assert  to  the  defendants  that 
he  has  looked  at  and  read  the  ticket  and  ascertained  its  terms,  or  was 
content  to  be  bound  by  them  without  ascertaining  them,  and  so  induced 
them  to  enter  into  the  contract  with  him  in  the  belief  that  he  had 
assented  to  its  terms"  (Blackburn,  J.,  Harris  v.  G.  W.  By.  (1876) 
1  Q.  B.  D.  515,  at  p.  532). 

The  formulation,  in  the  later  cases,  of  the  issue  as  to  whether  the 
bailee  has  done  what  is  reasonable  to  give  notice  of  the  particular 
conditions  to  the  bailor  disposes  of  the  difficulty  expressed  in  the  older 
cases  as  to  unreasonable  conditions.  That  the  bailor  ought  not  to  be 
held  to  have  impliedly  assented  to  a  wholly  unreasonable  or  outrageous 
condition  was  suggested  by  Byles,  J.,  in  Van  Toll's  Case  (supra,  at 
pp.  88-89),  and  by  Bramwell,  L.J.,  in  Parker's  Case  (supra,  at  p.  428),. 
but  the  difficulties  of  deciding  as  a  matter  of  law  what  is  an  unreason- 
able condition  would  be  very  great.  According  to  the  present  practice, 
it  is  for  the  jury  to  determine  whether  the  company  did  sufficient  to 
call  the  attention  of  the  depositor  to  the  terms  which  it  proposes. 
The  more  unusual  the  condition,  the  greater  the  obligation  of  the  com- 
pany to  call   attention   to   it,    until   there   comes   a    point  when   the 
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proposed  terms  are  such  that  the  bailee  could  not  honestly  rely  on  an 
implied  assent  at  all,  because  he  could  not,  "as  a  reasonable  man, 
believe  that  the  other  party  had  read  the  words  inserted  for  the  purpose 
of  deceit,  or  that  the  other  party  meant  to  represent  to  (him)  that  he 
had  done  so"  (Blackburn,  J.,  Harris  v.  G.  W.  Ry.,  supra,  at  p.  531). 
Therefore,  in  the  absence  of  fraud,  the  unreasonableness  of  con- 
ditions is  irrelevant  {Gibaud  v.  G.  E.  Ry.  (1920)  36  T.  L.  E.  884). 
If  the  bailor  is  not  bound  by  the  conditions,  the  bailee  is  liable  as  at 
common  law  (Parker  v.  8.  E.  Ry.,  supra,  Mellish,  L.J.,  at  p.  420). 
The  law  as  to  notice  of  conditions  is  further  considered  in  title  XX, 
note  (e),  and  title  CXVIII,  note  (d). 

The  terms  of  the  usual  cloak-room  ticket  provide  either  that  the 
company  shall  not  be  liable  for  more  than  £5  or  £10  at  all,  or  that  it 
shall  not  be  liable  above  one  of  those  sums  unless  an  increased  charge 
is  paid.  Where  the  value  is  exceeded,  arid  the  condition  (if  any)  is 
unfulfilled,  questions  have  arisen  in  cases  where  the  goods  when  lost 
were  not  in  the  cloak-room.  In  Harris  v.  G.  W.  Ry.  (supra),  and 
Lyons  v.  Caledonian  Ry.  ([1909]  S.  C.  1185)  it  was  held  that  the 
respective  companies  were  not  bound  to  keep  the  goods  in  the  cloak- 
room, and  could,  therefore,-  rely  on  the  condition.  In  the  latter  case 
Lord  Dunedin  says  (at  p,  1197):  "I  see  no  ground  in  the  contract 
which  is  before  us  for,  so  to  speak,  cutting  negligent  acts  into  two 
categories — one  anterior  to  absolute  taking  into  the  cloak-room,  and 
one  posterior."  In  an  earlier  Scotch  case  (Handon  v.  Caledonian  Ry. 
(1880)  7  E.  966)  the  contract  stated  that  the  company  would  "  only 
receive  "  goods  in  the  cloak-room,  and  the  Court,  consequently,  held 
that  when  it  did  receive  goods  for  deposit  it  bound  itself  to  put  them 
in  the  cloak-room,  so  that  when  goods  were  lost  while  outside  the  cloak- 
room, the  company  could  not  rely  on  the  condition  limiting  its  liability. 
But  the  case  contains  a  criticism  by  Lord  Shand  of  the  judgment  of 
Blackburn,  J.,  in  Hams'  Case,  from  which  criticism  the  Court  of 
Session  in  Lyons'  Case  emphatically  dissented. 

In  Singer  Manufacturing  Co.  v.  L.  &  8.  W  Ry:  ([1894]  1  Q.  B. 
833),  Mathew  and  Collins,  JJ.,  held  that  a  railway  company  has  a  lien 
for  cloak-room  charges  on  goods  deposited  which  it  can  assert  against 
the  owner  when  the  goods  were  deposited  by  one  who  had  mere  lawful 
possession  of  them.  The  decision  is  in  part  rested  on  the  ground  that 
the  company  is  under  a  statutory  duty  to  provide  a  cloak-room  as  a 
reasonable  facility  under  section  2  of  the  Eailway  and  Canal  Traffic 
Act,  1854.  It  is  submitted  that  so  far  as  the  decision  rests  on  this 
ground  it  is  difficult  to  support  it.  In  the  first  place  a  cloak-room  has 
never  been  ordered  as  a  reasonable  facility,  and  it  is  at  least  doubtful 
whether,  in  view  of  the  decision  in  8.  E .  Ry.  v.  Railway  Commissioners 
(  (1881)  6  Q.  B.  D.  586;  3  Ey.  &  C.  Tr.  Cas.  464),  there  is  jurisdiction 
to  order  it.     In  Van  Toll's  Case  (supra),  Willes,  J.,  expressed  a  view 
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that  a  cloak-room  was  not  a  reasonable  facility.  But  even  if  it  be  a 
thing  which  can  be  ordered  as  a  facility,  it  can  only  be  ordered  on 
proof  that  in  a  given  case  it  is  reasonable  as  regards  the  company,  and 
in  the  public  interest  to  order  it;  there  is  no  statutory  right,  in  the 
absence  of  such  proof,  to  any  facility.  It  is  suggested  that  the  lien  of 
the  company  in  respect  of  an  existing  cloak-room  cannot  depend  on  a 
decision  of  the  issues  which  the  Railway  and  Canal  Commission 
would  have  had  to  consider  if  the  cloak-room  had  been  asked  for  as  a 
reasonable  facility  (see  title  CLVI). 

Measure  of  Damages  in  General  in  Case  of  Breach  of  a 
Contract  of  Carriage. 
(XV.)  The  damages  recoverable  for  breach  of  a  contract 
of  carriage  are  such  as  may  fairly  and  reasonably  be  considered 
as  arising  naturally  (that  is,  according  to  the  usual  course  of 
things)  from  such  breach  of  contract  itself  (a),  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties,  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it  (b). 

(a)  The  Rule  in  Hadley  v.  Baxendale. — The  above  rule  enunciates 
a  general  principle  by  no  means  confined  to  contracts  of  carriage, 
though  it  was  laid  down  in  a  case  which  related  to  such  a  contract 
(Hadley  v.  Baxendale  (1854)  9  Ex.  341).  Still  less  is  the  rule  limited 
to  cases  where  goods  are  unduly  delayed.  In  Hadley  v.  Baxendale  it 
could  have  made  no-  difference,  in  this  respect,  whether  the  crank-shaft 
was  merely  delayed  or  absolutely  lost.  The  loss  of  profit  would  have 
followed  in  case  of  either  casualty,  though,  no  doubt,  it  would  have 
been  greater  in  case  of  a  loss.  But  the  damages,  if  recoverable  at  all, 
as  it  was  held  they  were  not,  must  have  been  recoverable  in  either 
event.  So  in  Home  v.  M.  By.  (  (1873)  L.  R.  8  C.  P.  131),  a  loss  of 
the  boots  equally  with  a  delay  would  have  caused  the  plaintiffs  to  lose 
the  profits  on  their  contract,  and  damages  for  such  loss  of  profits  must 
have  been  recoverable  in  both  events  or  neither.  Or  again,  to  take  a 
case  where  such  profits  were  recovered,  in  Simpson  v.  L.  &  N .  W.  Ry. 
( (1876)  1  Q.  B.  D.  274),  the  same  amount  of  loss  of  profits  must  have 
been  incurred  and  the  same  damages  recovered  in  respect  of  them  if 
the  samples  had  been  lost  altogether.  It  is,  no  doubt,  generally  true 
that  cases  of  mere  delay  raise  the  greater  difficulties  in  the  application 
of  the  rule,  but  in  cases  of  loss  the  principle  of  assessment  is  the  same. 
It  is  necessary  to  emphasise  this,  as  the  rule  in  Hadley  v.  Baxendale 
is  often  treated  as  a  rule  merely  applicable  in  cases  of  delay. 

It  is  impossible  to  consider  the  law  of  damages  at  length  in  this 
work,  but  it  may  be  convenient  to  summarise   the   heads    of   damage 
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which  do  or  do  not  flow  naturally  from  a  breach  of  a  contract  of 
carriage.  If  the  consignee  had  contracted  to  sell  the  goods  at  a  price 
higher  than  the  market  price,  and  the  failure  of  the  carrier  prevents 
such  sale,  the  excess  above  the  market  price  cannot  be  recovered  as 
damages,  unless  the  carrier  has  notice  of  the  price  at  which  the  sale 
was  to  take  place  (Home  v.  M.  By.,  supra).  The  application  of  this 
rule  is  entirely  independent  of  whether  the  carrier  has  lost  the  goods 
altogether  or  whether  they  are  merely  delayed  (see  Thol.  v.  Henderson 
(1881)  8  Q.  B.  D.  457).  Loss  of  profits  which  a  commercial  traveller 
would  have  made  if  goods  had  arrived  at  their  destination  during  his 
stay  there  are  too  remote  (G.  W.  By.  v.  Bedmayne  (1866)  L.  B.  1 
C.  P.  329),  and  so  are  hotel  expenses  incurred  while  waiting  for  goods 
(Woodger  v.  G.  W.  By.  (1867)  L.  E.  2  C.  P.  318).  Black  v.  Baxendale 
(  (1847)  1  Ex.  410)  decided  that  such  expenses  might  be  recovered  if 
the  jury  thought  fit  to  allow  them,  but  this  decision  was  treated,  in 
Woody er's  Case,  as  overruled  by  Hadley  v.  Baxendale.  In  the  above 
cases  it  was,  of  course,  the  fact  that  the  particular  purpose  for  which 
the  goods  were  sent  was  not  disclosed  to  the  carrier.  But  the  reason- 
able expenses  of  the  consignee  incurred  in  searching  and  inquiring  for 
missing  goods  may  be  recovered  (Adams  v.  M.  By.  (1861)  31  L.  J. 
Ex.  35;  Hales  v.  L.  &  N.  W  By.  (1863)  4  B.  &  S.  66).  If  the  carrier 
breaks  his  contract,  the  other  party  is  bound  to  mitigate  the  damages 
so  far  as  may  be  reasonably  in  his  power,  and,  though  the  carrier  is 
liable,  prima  facie,  for  the  cost  to  the  customer  of  carrying  out  that 
which  he  has  failed  to  perform,  the  customer  cannot  recover  the 
expense  of  carrying  it  out  in  an  unreasonable  or  oppressive  manner. 
A  railway  company  agreed  to  carry  the  plaintiff's  hay  in  large  trucks. 
It  carried  the  hay  first  tendered  in  small  trucks  (charging  the  same  rate 
per  truck  as  for  large  trucks),  and  continuously  failed  to  supply  large 
trucks.  The  plaintiff  sent  no  more  hay,  and  subsequently  sold  what 
remained  at  a  loss.  The  only  damages  he  was  allowed  to  recover  were 
the  difference  between  the  cost  of  carriage  in  small  and  large  trucks 
(Irvine  v.  M.  G.  W.  By.  (1879)  6  L.  E.  I.  55).  In  another  case  a  rail- 
way company  contracted,  and  failed,  to  provide  horse-boxes  for  the 
plaintiff's  horses,  which  were  to  be  sent  to  a  sale.  The  plaintiff  sent 
them  by  road.  The  horses  suffered  exceptional'  deterioration  because 
they  were  in  soft  condition!,  but  the  plaintiff  only  recovered  damages  in 
respect  of  such  deterioration  in  condition  as  must  have  resulted  from 
the  journey  if  the  horses  had  been  in  ordinary  condition  (Waller  v. 
M.  G.  W.  By.  (1879)  4  L.  E.  I.  376). 

(b)  Notice  to  the  Carrier  of  Special  Circumstances. — Alderson,  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer  in  Hadley  v, 
Baxendale  (supra,  at  p.  354),  having  stated  the  rule  as  set  out  in  this 
title,  proceeds  as  follows: — "  Now,  if  the  special  circumstances  under 
which   the   contract   was   actually   made   were    communicated   by   the 
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plaintiffs  to  the  defendants,  and  thus  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a  breach  of  contract  under  these  special 
circumstances  so  known  and  communicated."  "When  Home  v.  M.  By. 
(supra)  was  decided  it  was  contended  that  this  proposition,  which  was 
not  strictly  necessary  for  the  decision  in  Hadley  v.  Baxendale,  was  no 
more  than  a  dictum  which  had  never  been  acted  upon,  and  Martin,  B., 
said  (at  p.  139)  that  in  his  view  notice  was  insufficient  to  charge  the 
carrier,  and  that  a  contract  to  be  liable  for  such  damages  would  alone 
suffice.  Blackburn,  J.  (at  p.  141),  while  admitting  that  the  question  did 
not  arise,  and  Lush,  J.  (at  p.  145),  were  disposed  to  take  the  same 
view.  Subsequent  cases  have,  however,  justified  the  view  of  the  law 
enunciated  by  Alderson,  B.  In  Simpson  v.  L.  &  N.  W.  By.  ((1876) 
1  Q.  B.  D.  274)  the  plaintiff  was  in  the  habit  of  exhibiting  his  wares  at 
cattle  shows,  and,  at  the  conclusion  of  one  such  show,  he  delivered 
them  to  the  agent  of  a  railway  company  to  be  carried  by  a  certain  day 
to  another  show-ground.  The  goods  did  not  arrive  till  the  show  was 
over.  The  plaintiff  recovered  damagesi  in  respect  of  his  loss  of  time 
and  loss  of  profits,  because,  as  Cockburn,  C.J.,  says  (at  p.  277),  "  there 
was  in  this  case  common  knowledge  of  the  object  in  view,"  or,  in  the 
words  of  Mellor,  J.,  "  the  clerk  to  the  defendants  had  notice  of  the 
object  for  which  the  goods  were  being  sent."  An  express  contract  to 
be  liable  for  such  damages  was  never  suggested. 

It  is  to  be  observed  that  Alderson,  B.,  in  laying  down  the  rule, 
speaks  of  the  special  circumstances  which  are  disclosed  as  operating 
to  increase  the  daihages  contemplated  by  both  parties.  .  The  damages 
in  such  a  case  are,  in  their  turn,  limited  to  those  which  may  fairly  and 
reasonably  be  considered  as  arising  naturally  from  the  facts  disclosed : 
the  carrier  is  not  liable  in  damages  for  consequences  not  reasonably  to 
be  apprehended  from  the  facts  disclosed  to  him.  This  rule  has  been 
strictly  applied  to  contracts  of  carriage.  In  Home  v.  M.  By.  (supra) 
it  was  not  disputed  that  the  company  had  notice  that  the  shoes,  if  not 
delivered  by  February  3rd,  would  be  thrown  upon  the  makers'  hands 
because  they  would  lose  their  contract.  But  the  Exchequer  Chamber 
held  that  this  did  not  make  the  company  liable  to  reimburse  the  makers 
for  the  loss  of  the  exceptional  profits  which  the  contract  afforded  but 
of  which  the  company  knew  nothing.  An  even  more  Striking  instance 
of  the  rule  is  afforded  by  the  ease  of  Den  of  Ogil  Go.  v.  Caledonian  By. 
( (1902)  5  Sess.  Cas.  (5th  Ser.)  99),  where  delay  arose  in  the  delivery 
of  a  piston  sent  by  the  makers  by  rail  to  a  ship  which  was  prevented 
from  putting  to  sea  until  it  was  fitted.  The  urgency  of  the  matter  was 
disclosed  to  the  railway  company,  but  not  the  size  of  the  ship.  The 
Court  of  Session,  in  consequence,  refused  to  . allow  the  shipowner  to 
recover  loss  of  profits  or  the  whole  of  the  expenses  of  the  delay  (the 
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ship  being  a  large  one),  but  allowed  to  be  recovered  a  portion  of  the 
expenses,  and  a  portion  of  the  cost  of  coal  burned  during  the  time  the 
ship  was  waiting  with  banked  fires. 

Where  a  breach  of  contract  by  a  carrier  involves  the  other  party  to 
the  contract  in  liability  for  breach  of  another  contract,  and  sufficient 
disclosure  has  been  made  to  make  the  carrier  liable  for  the  damages 
which  the  other  party  has  to  pay,  whether  the  carrier  is  also  liable  to 
reimburse  the  other  party  the  costs  paid  by  him,  as  an  unsuccessful 
defendant,  in  proceedings  on  the  subsequent  contract,  depends  on 
whether  it  was  reasonable  to  defend  in  such  proceedings  (Baxendale  v. 
L.  0.  &  D.  By.  (1874)  L.  E.  10  Ex.  35,  as  explained  by  Hammond  v. 
Bussey  (1887)  20  Q.  B.  D.  79,  and  Agius  v.  Great  Western  Colliery 
Co.  [1899]  1  Q.  B.  413). 

Gee  v.  L.  &  Y.  Ry.  ( (1860)  6  H.  &  N.  211)  is  a  case  of  considerable 
interest  in  regard  to  both  branches  of  the  rule  in  Hadley  v.  Baxendale 
(supra).  Delay  arose  in  the  transit  of  cotton  to  the  plaintiff's  mill. 
He  had  no  stock  in  hand  and  his  mill  was  consequently  idle.  He  did 
not  inform  the  company  as  to  the  state  of  affairs  until,  the  cotton  being 
overdue,  he  made  inquiries  about  it.  Pollock,  C.B.,  was  of  opinion 
that  the  company  would  be  liable  for  damages  in  respect  of  the 
stoppage  if  the  practice  of  spinners  was  to  keep  stocks  so  low  that  a 
delay  of  one  consignment  might  be  expected  to  stop  a  mill,  or  if  the 
facts  were  disclosed  when  the  cotton  was  despatched.  But  Bramwell, 
B.,  was  of  opinion  that  notice  of  the  facts  given  to  the  company  at  any 
time  before  breach  would  be  sufficient  to  charge  it  with  liability  for 
such  damages.  This  expression  of  opinion  is  not  sufficiently  supported 
by  other  authority  to  justify  the  omission  of  the  qualification  as  to  time 
of  notice  from  the  terms  of  this  title,  which  is  in  the  words  of  Hadley 
v.  Baxendale,  but  it  is  a  striking  indication  that  liability  for  damages 
arising  out  of  special  circumstances  depends  upon  notice  and  not 
contract. 

It  may  be  convenient  to  summarise  the  decisions  as  to  the  extent  of 
disclosure  necessary  to  make  particular  descriptions  of  damage  recover- 
able. Where  there  is  no  disclosure  of  the  circumstances,  the  loss  of  a 
particular  and  special  profit  cannot  be  recovered  (Hart  v.  Baxendale 
(1867)  16  L.  T.  390;  Wilson  v.  L.  *  Y.  Ry.  (1861)  9  C.  B.  (N.  S.)  632; 
Simmons  v.  S.  E.  Ry.  (1861)  7  Jur.  (N.  S.)  849;  British  Columbia  Co. 
v.  Nettleship  (1868)  L.  E.  3  C.  P.  499;  Home  v.  M.  Ry.,  supra),  nor 
can  unprofitable  expenditure  on  wages  be  recovered  (he  Peintur  v. 
8.  E.  Ry.  (1860)  2  L.  T.  170).  Watson  v.  Ambergate  Ry.  (  (1852)  15 
Jur.  448)  is  often  cited  as  deciding  that  highly  speculative  profits,  such 
as  the  chance  of  winning  a  prize  in  a  competition  for  which  the  missing 
goods  are  entered,  cannot  be  recovered.  While  this  proposition  seems 
incontrovertible  on  principle,  the  case  in  question  does  not  decide  it. 
A  label  attached  to  goods  bearing  the  words  "  Travellers  goods — deliver 
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immediately  "  is  not  a  sufficient  disclosure  of  the  purpose  for  which  the 
goods  were  sent  so  that  the  traveller's  expenses,  wasted  owing  to  the 
goods  being  delayed,  can  be  recovered  (Candy  v.  M.  By.  (1878)  38 
L.  T.  226).  But  it  seems  that  a  label  attached  to  goods  and  bearing 
the  words  "  Stand  23,  Show  Ground,  Litchfield,"  is  sufficient  dis- 
closure that  goods  are  sent  for  the  purpose  of  exhibition  at  a  particular 
show  (Jameson  v.  M.  By.  (1884)  50  L.  T.  426).  A  carrier  who  loses 
customers  by  reason  of  the  delay  of  another  carrier  who  is  employed  by 
him  to  forward  their  goods  cannot  recover  damages  for  such  loss  in  the 
absence  of  disclosures  (Mann  v.  General  Steam  Navigation  Co.  (1856) 
4  W.  B.  254). 

The  rule  that  mere  disclosure  of  special  circumstances  may  increase 
the  damages  consequent  on  a  breach  of  contract  has  given  rise  to  a 
difficult  question  as  to  whether  a  common  carrier,  or  a  railway  com- 
pany, whether  a  common  carrier  or  not,  is  entitled  to  refuse  goods  when 
tendered  with  notice  that  exceptional  damage  will  follow  from  breach 
of  the  proposed  contract  of  carriage.  Divergent  views  were  expressed 
on  this  question  in  Home  v.  M.  By.  (supra),  but  in  Gee  v.  L.  &  Y.  By. 
(supra)  Pollock,  C.B.,  was  of  opinion  that  such  a  refusal  might  be 
justified.  It  is  submitted  that  there  is  a  close  analogy  between  goods 
so  tendered  and  exceptionally  valuable  goods  (which  a  carrier  may  be 
entitled  to  refuse — see  title  IV,  note  (/) ).  In  particular,  if  it  be  found 
in  the  carrier's  favour  that  his  professed  course  of  business  or  his 
"  convenience)  to  carry  "  is  unequal  to  the  obligation  proposed  to  be 
cast  upon  him,  such  a  refusal  may  be  permissible. 

In  the  case  of  a  railway  company  the  question  is  whether  a  refusal 
would  be  a  denial  of  reasonable  facilities.  But  cases  can  easily  be 
imagined  when  it  could  not  be  said  to  be  reasonable  to  compel  a  com- 
pany to  give  facilities  involving  enormous  risk.  In  such  cases  the 
rights  of  the  company  cannot  be  less  than  those  of  a  common  carrier. 

It  seems  clear  that  a  railway  company  cannot  make  an  extra  charge 
for  goods  merely  because  the  damages  which  will  follow  a  failure  to 
carry  them  safely  are  exceptional.  The  words  of  the  schedule  as  to 
exceptional  goods  in  the  (Bates  and  Charges)  Order  Confirmation  Acts 
do  not  embrace  this  case  (see  title  CI,  note  (e)). 


Damages  for  Loss  of  Goods. 

(XVI.)  When  a  carrier  fails  altogether  to  deliver  goods 
entrusted  to  him  for  carriage,  without  excuse,  the  measure  of 
damages,  in  the  absence  of  special  contract  or  disclosure  (a), 
is  the  value  of  the  goods  (b).  When  goods  are  consigned  for 
purposes  of  commerce,  the  value  is  the  market  price  at  the 
place  of  delivery  at  the  time  when  the  goods  ought  to  have  been 
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delivered,  less  any  charges  which  the  owner  would  have  had 
to  pay  to  obtain  delivery,  if  such  price  be  ascertainable  (c). 
If  there  be  no  market  price  for  goods  of  the  kind  in  question 
at  the  place  of  delivery,  the  value  is  a  question  of  fact  for  the 
jury,  who  should  be  directed  to  include  in  the  sum  allowed  a 
reasonable  estimate  of  profits  (d). 

(a)  See  title  XV,  note  (b). 

(b)  The  Value  of  the  Goods. — The  rules  as  to  the  assessment  of 
damages  were  formulated  with  reference  to  the  case  of  goods  sent  by  a 
carrier  for  the  purposes  of  trade.  When  goods  are  sent  for  other  than 
commercial  purposes,  the  ordinary  rules  are  inapplicable,  and  the  value 
of  the  goods  in  such  cases  has  to  be  assessed  as  best  it  may  by  the  jury 
on  the  facts  proved.    Certainly  no  hard-and-fast  rules  can  be  laid  down. 

(c)  The  Market  Price. — It  is  assumed  that  if  the  owner  obtains  as 
damages  the  market  price  of  goods  at  the  place  of  delivery  less  any 
charges  payable  by  him  he  will  obtain'  a  fair  profit^  else  trade  in  such 
goods  at  the  place  in  question  would  be  generally  unprofitable.  '"Where 
there  is  a  market  for  goods  of  a  particular  description,  and  they  are 
actually  sold,  the  price  at  which  an  importer  sells  them  is  regulated 
by  his  own  average  costs  and  charges,  together  with  his  average  profit  " 
(Blackburn,  J.,  O'Hanlan  v.  G.  W.  Ry.  (1865)  6  B.  &  S.  484,  at  pp. 
491-2).  But  though  this  consideration  is  the  basis  of  the  rule,  it  is 
inflexible,  and  does  not  yield  to  evidence  that  such  damages  will  in  fact 
give  no  profit  or  an  excess  profit.  The  rule  in  Hadley  v.  Baxendale 
(supra)  in  terms  prevents  the  owner  recovering  more  damages,  in  the 
absence  of  disclosure,  because  he  has  contracted  to  sell  for  more  than 
the  market  price  (Home  v.  M.  Ry.,  supra),  and  he  is  entitled  to  the 
market  price  even  though  he  has  contracted  to  sell  for  less  (Rodocanachi 
v.  Uilburn  (1886)  18  Q.  B.  D.  67).  But  from  the  market  price  must 
be  deducted  any  charges  which  the  owner  would  have  been  bound  to  pay 
the  carrier  in  order  to  obtain  delivery  (Rodocanachi  v.  Milburn,  supra). 

(d)  Estimation  of  Damages  When  There  is  No  Market  Price. — 
Where  there  is  no  market  price  for  the  particular  goods  at  the  place  of 
delivery,  no  form  of  words  could  exhaustively  prescribe  the  proper 
direction  to  the  jury  in  every  possible  case.  The  rule  in  Rice  v. 
Baxendale  (  (1861)  7  H.  &  N.  96)  states  that  the  value  of  the  goods  to 
the  consignee  is  the  value  at  the  place  of  destination,  not  the  place  of 
origin.  Blackburn,  J.,  in  a  well-knowri  passage  in  his  judgment  in 
O'Hanlan  v.  G.  W .  Ry.  (supra,  at  p.  491),  states  that  the  rule  laid 
down  in  Rice  v.'  Baxendale  is  "  that  setting  aside  all  special  damage 
the  natural  and  fair  measure  of  damages  is  the  value  of  the  goods  at 
the  place  and  time  at  which  they  ought  to  have  been  delivered  to  the 
owner.     Now  the  value  of  the  goods  at  the  place  of  delivery  must  be 
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the  market  price,  if  there  is  a  market  for  such  goods :  if  there  is  not, 
either  from  the  smallness  of  the  place  or  the  scarceness  of  the  particular 
goods,  the  value  at  the  place  and  time  of  delivery  would  have  to  be 
ascertained  as  a  fact  by  the  jury,  taking  into  consideration'  various 
matters,  including,  in  addition  to  the  cost  price  and  expenses  of  transit, 
the  reasonable  profits  of  the  importer,  which  are  adjusted  by  what  is 
called  the  higgling  and  bargaining  of  the  market."  In  applying  this 
rule  in  a  case  where  there  was  no  question  of  the  shipowner  having 
notice  of  a  sub-sale,  the  House  of  Lords  held  that  the  damages  payable 
by  him  for  failure  to  ship  were  properly  measured  by  the  sum  the  con- 
signee had  to  pay  to  his  intended  purchaser,  who  had  bought  against 
him  on  his'  failure  to  deliver,  because  what  he  had  to  pay  to  his  pur- 
chaser was  the  true  value  of  the  goods  to  him  at  the  place  of  delivery 
(Stroms  Bruks  Aktie  Bolag  v.  Hutchison  [1905]  A.  C.  515).  The  real 
question  is  what  is  the  best  available  measure  of  the  value  to  the 
owner  at  the  destination,  and  this  must  depend  on  the  facts  of  each 
case.  Thus  the  price  at  which  he  has  agreed  to  sell,  irrespective  of 
any  question  of  disclosure  (see  France  v.  Gaudet  (1871)  L.  B.  6  Q.  B. 
199),  or  the  price  at  which  he  obtains  a  substitute,  though  no  substitute 
is  available  save  of  a  higher  quality  than  the  goods  lost  (Hinde  v. 
Liddell  (1875)  L.  E.  10  Q.  B.  265),  have  been  held  the  best  available 
estimate  of  the  value  to  the  owner.  Where  samples  were  delayed  for 
so  long  as  to  be  useless  for  the  purpose  required,  the  carrier,  who  knew 
that  they  were  samples,  was  held  liable  to  pay  the  full  value  of  them 
to  the  owner  as  samples  (Schulze  v.  G.  E.  Ry.  (1887)  19  Q.  B.  D.  30). 
Such  cases  as  the  above  clearly  show  that  no  universal  rule  could  be 
laid  down  as  to  the  facts  material  on  the  question  of  damages.  The 
words  of  Blackburn,  J.,  quoted  above,  are  sometimes  treated  as  a  strict 
definition,  but  they  are  not  patient  of  such  treatment,  and  it  is  obvious 
that  he  did  not  purport  to  mention  every  consideration  which  a  jury 
may  properly  weigh. 

Damages  for  Injury  to  Goods. 

(XVII.)  When  goods  are  delivered  by  a  carrier  in  an  injured 
condition,  and  the  carrier  is  liable  for  such  injury,  the  measure 
of  damages  is  the  difference  between  the  value  uninjured  and 
the  value  injured,  such  values  being  ascertained  on  the  prin- 
ciples laid  down  in  title  XVI.  (a).  In  some  circumstances, 
however,  the  owner  may  be  entitled  to  reject  the  goods,  and 
to  claim  as  for  a  total  loss  (b). 

(a)  General  Rule. — There  is  a  remarkable  absence  of  authority  on 
the  calculation  of  damages  for  injury,  but  there  cannot  he  much  doubt 
as  to  the  principles  to  be  applied. 
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The  duty  of  the  consignee  is  to  examine  the  goods  within  a  reason- 
able time  after  they  are  delivered,  and  a  claim  for  injury,  if  not  made 
promptly,  may  be  barred.  At  any  rate,  the  consignee  is  not  entitled  to 
make  a  claim  for  injury  to  part  of  a  consignment,  and  then  sub- 
sequently prefer  a  further  claim,  when  one  proper  inspection  would 
have  revealed  all  the  damage  (Stewart  v.  N.  B.  Ry.  (1878)  5  Sess.  Cas. 
(4th  Ser.)  426).  The  usual  condition  in  railway  consignment  notes 
requires  claims  for  injury  to  be  made  within  three  days  after  delivery. 
Whether  a  condition  relating  to  such  a  matter  is  within'  section  7  of  the 
Railway  and  Canal  Traffic  Act,  1854,  is  an  open  question  (see  title 
XXI,  note  (/) ). 

(b)  When  Consignee  May  Reject  Injured  Goods. — Such  cases  are 
unquestionably  rare.  In  Dick  v.  G.  N.  &■  N.  E.  Rys.  (  (1901)  4  F. 
178)  the  goods  in  question!  were  parts  of  a  machine.  The  parts  delivered 
damaged  were  such  that  the  machine  was  useless.  There  was  a 
conflict  of  evidence  as  to  the  cost  of  repair,  but  considerable  evidence 
that  the  machine  might  not  work  even  if  repaired.  The  consignee  was 
held  entitled  to  reject  the  whole  machine,  and  to  recover  as  for  a  loss 
of  it,  but  the  Court  of  Session  emphatically  rejected  the  contention  that 
every  consignee  of  damaged  goods  has  such  ai  right.  There  is  an 
obvious  analogy  between  the  right  under  discussion  and  the  right  of  an 
assured  to  claim  for  a  constructive  total  loss-  against  underwriters,  but 
there  is  no  sufficient  authority  for  saying  that  the  same  rules  apply  in 
either  case.  A  carrier  is  not  entitled  to  sell  perishable  merchandise 
without  the  assent  of  the  owner  in  circumstances  in  which  he  foresees 
that  he  will  be  unable  to  deliver  it  while  it  remains  sound  (Springier  v. 
G.  W  Ry.  [1920]  Times  Newspaper,  March  30th,  affirmed  on  appeal 
W.  N.  260).  Perhaps  if  the  breach  of  contract  has  occurred,  and  he 
has  put  it  out  of  his  power  to  deliver  in  time,  a  sale  to  mitigate  damages 
might  be  justifiable  (see  also  Bennett  v.  Caledonian  Ry.  (1916)  1 
Sc.  L.  T.  326). 

Damages  for  Delay. 

(XVIII.)  Where  goods  are  unreasonably  delayed  (a)  in 
transit,  the  measure  of  damages,  in  default  of  a  special  con- 
tract or  disclosure,  is  the  difference  between  the  value  of  the 
goods  when  they  ought  to  have  been  delivered  and  the  value 
when  they  are  delivered,  such  values  being  ascertained  on  the 
principles  laid  down  in  title  XVI ,  (b). 

(a)  As  to  the  duty  of  the  carrier  to  deliver  in  a  reasonable  time,  see 
title  XIII,  note  (e). 

(b)  General  Rule. — "When  goods  are  sent  by  a  carrier  in  the  way  of 
trade,  the  damages  are  measured  by  the  fall  in  the  market  price  (if  any) 
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during  the  delay,  if  there/  be  a  market  at  the  place  of  delivery  (see 
title  XVI,  note  (c) ).  There  is  no  doubt  that  such  damages  are  recover- 
able in  case  of  carriage  by  land  (Wilson  v.  L.  &  Y .  By.  (1861)  9  C.  B. 
(N.  S.)  632),  and  where  goods  have  deteriorated  during  the  delay 
through  the  negligence  of  the  carrier  so  that  the  purchaser  rejects  them, 
the  carrier  is  liable  for  the  amount  by  which  the  market  falls  while  the 
goods  are  being  repaired,  even  though,  when  repaired,  they  are  as  good 
as  they  originally  were  (Collard  v.  S.  E.  By.  (1861)  7  H.  &  N.  79). 

The  words  "loss  of  market"  are  used  in  two  distinct  senses. 
Sometimes  what  is  meant  is  that  the  market  has  fallen,  so  that  the 
price  obtainable  at  the  time  of  delivery  is  less  than  that  obtainable 
when  delivery  was  due  to  be  made.  For  loss  so  occurring  the  carrier 
is,  of  course,  liable.  The  words  are  also  used  to  describe  the  loss  of  a 
particular  contract,  through  which  a  profit  is  lost  which  is  independent 
of,  or  exceeds,  the  loss  due  to  the  fall  of  the  market.  For  such  a  loss, 
in  the  absence  of  disclosure  of  the  anticipated  profit,  the  carrier  is  not 
liable  (see  title  XV,  note  (b)). 

There  is  one  case  in  which  a  carrier,  guilty  of  a  short  but  unjustifiable 
delay,  was  held  not  liable  for  a  fortuitous  loss  of  market  (Hawes  v. 
8.  E.  By.  (1885)  52  L.  T.  514).  But  in  that  case  the  carrier's  duty  was 
to  deliver  at  Boulogne,  and  the  market  was  at  Paris.  It  was  disclosed 
to  the  carrier  that  the  goods  were  for  the  Paris  market,  but  the 
vagaries  of  that  market  were  not  disclosed.  The  market  in  question 
was  not  at  the  place  of  delivery,  and  it  is  submitted  that  the  case  really 
turns  on  the  adequacy  of  the  disclosure.  Obviously  it  cannot  be  open 
to  the  carrier  in  ordinary  circumstances  to  excuse  himself  because  of 
the  causes  which  brought  about  a  fall  of  the  market. 

It  was  at  one  time  thought  that  a  different  rule  as  to  liability  for  a 
fall  in  the  market  during  delay  prevailed  in  case  of  carriage  by  sea, 
because  uncertainty  as  to  the  date  of  arrival  of  a  ship  was  so  universal 
that,  generally  speaking,  it  was  not  to  be  assumed  that  contracting 
parties  contemplated  a  sale  immediately  on  arrival,  or  before  arrival 
(The  Parana  (1877)  2  P.  D.  118).  The  two  rules  were  not,  however, 
considered  to  be  in  conflict,  though  in  The  Parana  Mellish,  L.J.,  seems 
to  have  entertained  doubts  about  the  decision  in  Collard' s  Case  (supra), 
and,  with  the  increasing  certainty  with  which  the  time  of  arrival  of 
seaborne  goods  can  be  forecasted,  the  rule  applicable  to  land  carriage 
shows  signs  of  ousting  the  older  rule  as  to  sea  carriage  (Dunn  v. 
Bucknall  Bras.  [1902]  2  K.  B.  614). 

Delay  may  directly  cause'  injury  to  the  goods,  for  which  the  carrier 
is,  of  course,  liable.  But  where  the  delay  would  have  caused  no 
injury  but  for  the  condition  in  which  the  goods  were  despatched,  of 
which  the  carrier  is  ignorant,  the  damages  recoverable  for  the  injury 
are  merely  nominal  (Baldwin  v.  L.  C.  &  D.  By.  (1882)  9  Q.  B.  D.  582). 


SECTION    5. 

THE  LAW  AS  TO   SPECIAL  CONTRACTS   IN  RELATION  TO 
RAILWAY   COMPANIES. 

History  of  the  Law  Relating  to  Special  Contracts. 

(XIX.)  The  nature  of  the  contract  of  carriage  at  common 
law  has  already  been  considered,  and  attention  has  been  drawn 
to  the  power  of  the  carrier  by  agreement  with  the  consignor  to 
modify  all  the  terms  of  that  contract.  It  remains  to  consider 
the  statutory  provisions  controlling  the  form  and  the  terms  of 
special  contracts  made  by  railway  companies.  But  it  must  not 
be  supposed  that  the  statutory  provisions  in  respect  of  such 
contracts  are  either  uniform  or  inspired  by  a  single  principle ; 
on  the  contrary,  they  are  diverse  in  date,  nature,  and  extent. 
Thus  the  rules  governing  the  carriage  of  mails  are  entirely 
statutory,  and  the  rights  and  liabilities  of  the  companies  are 
more  or  less  completely  defined  in  the  various  statutes.  On  the 
other  hand,  in  the  case  of  the  carriage  of  explosives  the  various 
enactments,  though  supplementing  the  existing  rules,  hardly 
diminish,  and  perhaps  extend,  the  powers  of  the  companies  at 
common  law.  Elaborate  provisions  exist  respecting  the 
carriage  of  animals,  entirely  different  in  scope  and  character 
from  those  above  mentioned,  but  conforming  much  more 
closely  to  the  provisions  of  the  Carriers  Act,  and  to  the 
statutory  rules  relating  to  special  contracts  for  the  conveyance 
of  ordinary  goods.  All  these  special  provisions  are  separately 
discussed  hereafter,  but  it  is  intended  to  deal  here  with  the 
more  general  rules  which  apply  where  exceptional  classes  of 
goods  are  not  in  question. 

The  circumstances  in  which  the  Carriers  Act  was  passed 
are  described  in  title  XXVI.,  where  an  account  of  its  policy  is 
also  given.  The  important  question  whether,  before  this  Act, 
a  carrier  could  by  public  notice  modify  the  terms  under  which 
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he  carried  without  the  consignor's  consent  is  discussed  below. 
Section  4  of  the  Act  (see  below)  provided  that,  for  the  future, 
a  carrier  should  not  be  enabled  to  limit  his  liability  merely  by 
the  exhibition  of  public  notices.  Had  this  provision  stood 
alone,  there  might  have  been  a  most  difficult  question  as  to 
whether  all  special  contracts  were  affected  or  not.  But 
section  6  specifically  saves  special  contracts.*  It  is  not  per- 
tinent to  this  work,  and  in  any  case  it  is  practically  impossible, 
to  decide  how  Parliament  intended  these  two  sections  to  be 
read,  but  construing  them  in  the  way  which  the  Courts 
adopted,  and,  indeed,  in  the  only  way  by  which  effect  can  be 
given  to  both  sections,  the  result  was  that  the  Act  failed, 
almost  completely,  to  remedy  the  mischief  which  the  preamble 
sets  forth.  For  the  future,  a  carrier  cannot  limit  his  liability 
by  public  notice.  Whatever  is  done  must  be  done  by  a 
contract ;  the  public  notice  is  robbed  of  any  virtue  which  it  may 
have  had  independently  of  contract,!  and  this  fact  comes  to  be 
of  the  utmost  importance  when  the  seventh  section  of  the 
Traffic  Act  has  to  be  construed.  But,  nevertheless,  the  Carriers 
Act  failed  to  remedy  the  real  evil  at  which  it  was  aimed, 
namely,  the  ease  with  which  a  carrier  could  impose  conditions 
in  his  own  favour  without  any  real  assent  on  the  part  of  the 
consignor.  The  Act  provides  that  a  carrier  shall  not  impose 
terms  merely  by  a  public  notice,  but  he  is  free  to  impose  them 
in  any  and  every  other  way  by  which  a  contract  may  be  made. 
If  a  notice  containing  conditions  was  thrust  into  the  hand  of  a 
consignor,  this  was  held  to  establish  a  special  contract  embody- 
ing the  notice ;  and  when  a  railway  company  served  on  the 
population  of  a  town  notices  limiting  its  liability  in  such  a  way 
that  a  riot  resulted,  a  consignor  who  subsequently  sent  goods 

*  There  is,  however,  one  point  on  which  at  present  the  authorities  are  in 
a  remarkable  condition.  In  Baxendale  v.  6.  E.  By.  ( (1869)  38  L.  J.  Q.  B. 
137)  the  Exchequer  Chamber  held  that  section  6  only  gives  validity  to  special 
contracts  excluding  the  protection  of  section  1.  But  as  there  is  express 
authority  that  a  contract  excluding  section  8  is  good,  this  decision  makes  it 
necessary  to  say  that  a  special  contract  excluding  section  1  is  validated  by 
section  6,  and  that  a  special  contract  excluding  section  8  is  good  at  common 
law.  On  this  view  it  is  difficult  to  see  any  necessity  for  section  6  at  all. 
This  construction  would  hardly  be  followed  in  future.     See  title  XX.,  note  (e). 

t  A  carrier  may,  however,  still  rely  on  a  notice  limiting  his  profession 
when  sued  for  refusal  to  carry.     See  title  XX.,  note  (a). 

l.k.l.  7 
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by  the  railway  for  the  express  purpose  of  protesting  against  the 
notice  was,  nevertheless,  held  to  have  made  a  contract  with 
the  company  in  its  terms  (Walker  V.  York  and  North  Midland 
Ry.  (1853)  2  E.  &  B.  750;  see  opinion  of  Blackburn,  J.,  Peek 
v.N  S.Ry.  (1862-3)  10  H.  L.  C.,at  pp.  505,  506).  And  even 
the  very  notices  which  the  Act  declared  invalid  as  notices  were 
held  to  be  perfectly  good  special  contracts  if  there  was  some 
evidence  that  the  sender  had  said  or  done  something  which 
could  be  construed  as  an  assent  to  their  terms.  So  far  was 
this  carried  that  there  are  cases  in  the  books,  of  which  Wyld 
v.  Pickford  ((1841)  8  M.  &  W.  443)  and  Butt  v.  G.  W.  Ry. 
((1851)  11  C.  B.  140)  are  examples,  where  the  carrier,  having 
exhibited  a  notice  which,  so  far  as  appears,  was  in  conformity 
with  what  is  required  by  the  Carriers  Act,  preferred  rather  to 
plead  and  prove  his  case  as  one  of  special  contract  in  the  terms 
of  the  notice  than  to  rely  upon  the  statute.  The  present 
practice  of  railway  companies  is  to  endorse  on  the  consignment 
note  a  provision  claiming  the  protection  of  the  Carriers  Act, 
thus  giving  the  company  a  contractual  right  in  addition  to,  or 
substitution  for,  the  direct  right  under  the  statute.  Lastly, 
about  the  year  1850,  it  was  finally  established  that  an  express 
contract  exempting  the  carrier  from  liability  even  for  gross 
negligence  was  valid.  The  railway  companies  immediately  took 
advantage  of  this,  and  began  to  carry  under  contracts  which 
exempted  them  from  all  liability  whatever.  The  climax  was 
reached  when  it  was  held  in  Carr  v.  L.  and  Y.  Ry.  ((1852) 
7  Ex.  707)  that  the  company,  by  reason  of  the  conditions  of 
the  special  contract,  was  not  liable  for  injuries  to  a  horse,  in 
course  of  transit,  under  circumstances  which  "  would  have 
afforded  a  cause  of  action  to  the  owner  of  that  horse,  if  he  had 
been  a  stranger  whose  horse  was  casually  there  "  (Black- 
burn, J.,  Peek  v.  N.  S.  Ry.,  supra,  at  p.  504).  It  was  the 
dissatisfaction  caused  by  this  and  other  contemporaneous 
decisions  which  led  to  the  passing  of  the  Railway  and  Canal 
Traffic  Act  in  1854. 

The  provisions  of  this  Act  may  be  grouped  under  four 
heads.  It  imposes  upon  railway  and  canal  companies  the  duty 
of  affording  reasonable  facilities'  for  traffic,  through  and  local; 
it  forbids  the  giving  of  any  undue  preference  to  one  trader  as 
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against  another;  it  enacts  (as  eventually  interpreted)  that  all 
special  contracts  exempting  a  company  from  liability  for  loss 
or  injury  through  negligence  in  the  receiving,  forwarding  and 
delivering  of  goods  shall  be  unenforceable  by  the  company 
unless  they  are  signed  by  the  sender  and  are  just  and  reason- 
able in  the  opinion  of  the  judge  "  before  whom  any  question 
relating  thereto  shall  be  tried  ' ' ;  and  it  enacts  the  like  and 
some  further  provisions  in  respect  of  the  carriage  of  animals. 

The  interpretation  of  the  provisions  of  this  Act  with  regard 
to  special  contracts  was  the  cause  of  one  of  the  most  violent 
judicial  controversies  in  the  history  of  English  law.  The  points 
in  the  dispute  have  long  ago  been  settled,  so  that  it  is  unneces- 
sary to  discuss  the  varying  earlier  decisions  in  the  text  of  this 
work.  But  the  history  of  the  interpretation  of  the  Act  is  so 
inextricably  interwoven  with  the  great  dispute  as  to  whether  a 
special  contract  must  be  both  reasonable  and  signed,  that  some 
account  is  necessary  here  of  the  causes  which  contributed  to 
make  the  most  fundamental  question  under  the  Act  a  battle- 
ground for  at  least  eight  years  after  it  became  law.  When  at 
length  the  question  was  finally  decided  by  the  House  of  Lords 
in  Peek  v.  North  Staffordshire  Ry.  ((1862-3)  11  H.  L.  C.  473), 
the  Lord  Chancellor  (Lord  Westbury),  having  heard  the 
violently  conflicting  opinions  of  the  judges,  said  (at  p.  566) 
that  "  he  could  not  believe  that  there  was  in  the  matter  itself 
any  very  serious  difficulty."  It  may  therefore  very  reason- 
ably be  asked,  How  came  it  that  such  diverse  judgments  were 
pronounced  upon  it? 

Unquestionably  one  reason  is  to  be  found  in  the  form  and 
wording  of  the  statute,  and  to  this  attention  must  first  be 
drawn.  The  seventh  section  of  the  Railway  and  Canal  Traffic 
Act  consists  of  a  general  enactment  subject  to  five  provisos. 
It  is  enacted  that  a  railway  or  canal  company  shall  be  liable  for 
loss  of  or  injury  to  animals  or  goods  in  the  receiving,  forward- 
ing, or  delivery  thereof,  occasioned  by  the  neglect  or  default 
of  the  company  or  its  servants,  "  notwithstanding  any  notice, 
condition  or  declaration  made  and  given  by  such  company 
contrary  thereto  or  in  any  wise  limiting  such  liability."  Of 
the  five  provisos  to  this  rule,  the  great  controversy  concerned 
the  first  and  fourth.     They  are  separated  by  two  provisos, 
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one  exceedingly  lengthy,  which  are  concerned  with 
wholly  different  questions,  but,  of  course,  that  in  itself 
would  afford  slender  grounds  for  the  view  that  these 
provisos  are  concerned  with  different  subject-matters. 
The  real  difficulty  arose  from  the  markedly  varying  language 
used.  The  first  proviso  imposes  the  necessity  of  reasonable- 
ness upon  "  conditions  "  limiting  the  aforesaid  liability;  the 
fourth  invalidated  "  special  contracts  "  made  for  the  same 
purpose  unless  signed.  It  may  be  open  to  question  whether 
even  this  distinction  of  language,  pointed  though  it  be,  could 
have  supported  any  distinction  in  the  subject-matter  had  there 
been  no  ground  for  anticipating  a  distinction,  but  in  fact  some 
such  ground  did  exist.  It  has  been  already  indicated  that  a 
view  was  held,  before  the  passing  of  the  Carriers  Act,  that  a 
carrier's  public  notice  imposing  conditions,  like  a  limitation  of 
his  public  profession,  which  may  well  be  advertised  by  public 
notice,  operated  by  virtue  of  the  general  law  and  not  in  con- 
tract, while  the  provisions  of  a  special  contract,  which  was  an 
ad  hoc  limitation  for  one  consignment  only,  derived  their  force 
from  the  contract  alone.  Therefore,  it  was  said,  what  the 
statute  provides  is  that  conditions,  that  is,  public  notices,  not 
operating  in  contract  at  all,  must  be  just  and  reasonable  in  the 
opinion  of  the  Court,  but  that  no  power  was  vested  in  the 
Court  to  avoid  special  contracts  which  were  in  fact  founded 
on  agreement  and  signed.  Erie,  C.J.,  who  was  the  great 
exponent  of  this  construction,  did  in  fact  reach  this  result  by 
the  above  reasoning  (McManus  v.  L.  and  Y.  Ry.  (1859)  28  L.  J. 
Ex.  353,  et  seq).  In  his  dissenting  judgment  in  this  case  will 
be  found  stated  in  its  extreme  form  the  view  that  a  carrier  may 
regulate,  not  merely  the  extent  of  his  profession,  but  the 
terms  of  carriage,  without  the  consignor's  consent.  The  funda- 
mental fallacy  of  this  view  is  a  confusion  between  a  common 
carrier's  right  to  refuse  goods,  which  is  regulated  by  his  pro- 
fession, and  the  liability  which  he  undertakes  when  he  in  fact 
accepts  them.  He  will  none  the  less  be  under  the  liability  of 
a  common  carrier  if  he  accepts  goods  without  modifying  his 
liability  by  contract,  though  he  might  lawfully  have  refused  to 
carry  them.  (See  title  III.,  notes  (a)  and  (d).)  Even  if, 
however,  there  were  authorities  before  the  Carriers  Act  which 
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allowed  a  carrier  to  limit  his  liability  when  carrying  by  a  mete^BRJ^' 
notice,  which  is  doubtful,  section  4  of  the  Carriers  Act  pre- 
vented a  public  notice  being  so  construed  after  1830. 

In  consequence  of  the  position  taken  up  by  Erie,  C.J. . 
Blackburn,  J.,  in  his  opinion  m  the  House  of  Lords  in  Peek's 
Case,  applied  himself  to  the  elucidation  of  the  history  of  the 
operation  of  carriers'  notices  (Peek  v.  N.  S.  Ry.  (1862-3) 
10  H.  L.  C.  473,  pp.  491-500);  and  the  results  at  which  he 
arrived  were,  firstly,  that,  in  spite  of  some  doubtful  dicta,  it 
never  had  been  law  that  a  carrier  could  limit  the  extent  of  his 
liability  without  the  consignor's  consent;  the  Courts  had  indeed 
gone  far  in  implying  contracts  in  the  terms  of  public  notices, 
but  this  very  fact  was  strong  to  show  that  the  notice  could  not 
operate  proprio  vigore;  and,  secondly,  that,  be  this  so  or  not, 
since  1830  the  fourth  section  of  the  Carriers  Act  had  effectually 
prevented  any  notice  operating  save  as  the  basis  of  a  contract. 
The  opinion  of  Blackburn,  J.,  has  been  generally  regarded  as 
authoritative  on  this  question.* 

But  had  the  discussion  merely  concerned  this  technical 
question,  the  controversy  would  not  have  possessed  the  impor- 
tance which  it  in  fact  assumed.  However  true  it  be  that  the 
construction  of  the  Act  adopted  by  Erie,  C.J.,  and  others  was 
an  impossible  one,  so  long  as  it  was  competent  to  maintain  it, 
the  rival  constructions  of  the  Act  were  supported  by  very  wide 
considerations  of  public  policy.  The  great  development  in 
railway  construction  was  proceeding;  the  conditions  of  trans- 
port had  been  entirely  revolutionised  in  the  lifetime  of  all  those 
who  administered  the  law,  in  a  manner  without  historical 
parallel;  and  thus  the  application  of  the  law  to  carriage  by 
railway  was  of  the  first  legal  and  political  importance.  There- 
fore, so  long  as  the  construction  of  this  crucial  clause  remained 
open,  judges  were  wont  to  consider  the  wisdom  or  unwisdom 
of  subjecting  the  contracts  of  railway  companies  to  the  control 

*But  in  Shaw  v.  G.  W.  By.  ([1894]  1  Q.  B.  373,  at  p.  381)  Wright,  J., 
said  that  for  some  time  before  1830  it  had  become  settled  that  a  carrier 
could  protect  himself  to  some  extent  by  a  mere  public  notice  although  not 
"brought  home"  to  the  customer  in  any  way.  This  remark  was  obiter,  and, 
in  spite  of  the  authority  of  this  judgment,  it  is  submitted  that  the  no  less 
authoritative  opinion  of  Blackburn,  J.,  is  right  both  on  principle  and 
authority. 
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of  the  Courts,  and  even  wider  considerations  respecting  the 
policy  or  impolicy  of  interfering  with  "  the  bargain  "  between 
contracting  parties.  The  objection  of  Erie,  C.J.,  to  the  con- 
struction eventually  adopted  proceeded  upon  the  narrower 
ground — that  it  was  in  fact  unfair  to  the  companies.  In 
McManus  v.  L.  #  Y.  Ry.  (  (1859)  28  L.  J.  Ex.,  at  pp.  356, 
357),  he  says:  "The  plaintiff's  construction  (that  eventually 
adopted  by  the  House  of  Lords)  cannot  be  true  unless  .  .  . 
the  Legislature  intended  what  seems  to  me  to  be  iniquitous 
against  this  class  of  carriers.  .  .  .  According  to  the  plaintiff 
the  intention  was,  that  all  contracts  made  by  companies  for 
carriage,  although  valid  against  them  absolutely,  shall  not  be 
enforced  for  them  except  on  the  contingency  of  the  judge 
thinking  them  just  and  reasonable.  Now  as  the  profits  from 
carrying  depend  much  upon  contracts  for  carrying,  and  as 
railways,  like  other  carriers,  are  perpetually  infested  by 
attempts  at  overreaching  and  fraud,  to  be  defeated  only  by 
vigilance  in  making  contracts  and  by  the  protection  of  the  law 
in  enforcing  them,  an  intention  to  make  their  contracts  uncer- 
tain appears  to  have  the  evil  of  taking  from  this  property  a 
security  which  belongs  to  all  other  property  in  trade."  In 
Harrison  v.  L.  B.  $  S.  C.  Ry.  (  (1860)  31  L.  J.  Q.  B.,  at 
p.  117),  he  said  that  the  statute  itself  "  introduces  no  anomaly 
in  the  law  relating  to  railways  before  the  decision  in  McManus' s 
Case  "  {where  his  view  did  not  prevail)  "  introduced  what  I 
pray  leave  to  call  semi-paralysed  contracts,  valid  for  one  party, 
but  contingently  void  for  the  railway  company." 

Jervis,  C.J.,  in  laying  down  the  opposite  view  in  Simons  v 
G.  W.  Ry.,  and  L.  Sf  N.  W.  Ry.  v.  Dunham  ((1856)  18  C.  B. 
at  pp.  829-830),  supports  it  on  grounds  of  public  policy. 
"  The  intention  of  the  Legislature  in  passing  the  Act  in  ques- 
tion was  to  place  the  whole  railway  system  under  the  control 
of  the  Court.  .  .  .  And,  whereas  the  monopoly  created  by 
railway  companies  compels  the  public  to  employ  them  in  the 
conveyance  of  their  goods,  the  Legislature  have  thought  fit  to 
impose  the  further  security,  that  the  Court  shall  see  that  the 
condition  or  special  contract  is  just  and  reasonable." 

The    interpretation    of    the    seventh    section    became    in- 
creasingly chaotic.     Not  only  were  the  decisions  of  the  Courts 
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of  common  law  irreconcilable,  but  the  Exchequer  Chamber 
pronounced  conflicting  decisions.  In  McManus'  Case  (supra), 
the  Exchequer  Chamber  (Erie,  J.,  dissenting)  reversed  the 
decision  of  the  Court  of  Exchequer  and  approved  the  judgment 
of  Jervis,  C.J.,  in  the  Common  Pleas  above  quoted,  which  had 
decided  that  all  contracts  must  be  both  reasonable  and  signed. 
In  Harrison's  Case  (supra),  the  Court  of  Exchequer  Chamber, 
under  the  guidance  of  Erie,  C.J.,  reversed  by  a  majority  the 
judgment  of  the  Queen's  Bench,  deciding  the  case  on  the 
ground  that  the  condition  was  reasonable  (and  on  this  ground 
also  it  was  overruled  in  Peek  v.  N.  S.  Ry.),  but  Erie,  C.J., 
attempted  to  distinguish  McManus'  Case  and  held  that,  as  the 
contract  was  signed,  it  need  not  be  reasonable.  Finally,  in 
Peek  v.  N.  S.  Ry.,  the  Queen's  Bench  (Erie,  C.J.,  dissenting) 
decided  that  the  contract  must  be  reasonable  and  signed,  and 
the  Exchequer  Chamber,  refusing  to  follow  the  decision  of  the 
same  Court  in  McManus'  Case,  reversed  this  judgment.  The 
cases  were  then  in  a  state  of  almost  unexampled  confusion,  and 
Peek's  Case  was  taken  to  the  House  of  Lords.  The  House  of 
Lords,  having  consulted  the  judges,  who  expressed  the  most 
diverse  opinions,  held,  by  a  majority  of  three  to  one,  that  the 
whole  of  the  section  is  to  be  read  together,  and  that  in  con- 
sequence every  special  contract  within  the  Act  must  be  both 
reasonable  and  signed. 

Lord  Bramwell  on  many  occasions  deplored  the  provisions 
of  the  Act,  and  still  more  the  construction  of  it  finally  adopted 
in  Peek's  Case  (supra).  His  criticism  sprang,  however,  not  so 
much  from  a  feeling  that  the  Act  was  unfair  to  railway  com- 
panies in  particular  as  from  his  well-known  distaste  for 
provisions,  whether  arising  at  common  law,  by  statute,  or  in 
equity,  which  permit  Courts  of  justice  to  open  up  the  terms  of 
a  bargain.  The  justification  of  such  provisions  in  cases  where 
the  relative  positions  of  the  parties  place  one,  to  some  extent 
at  the  mercy  of  the  other,  did  not  strongly  appeal  to  him, 
either  in  railway  or  other  cases.  In  1861,  in  a  railway  case,  he 
said  :  "  Then  we  are  told  of  poor  Irishmen  coming  in  a  hurry 
and  not  knowing  what  they  are  about.  All  these  arguments 
are,  to  my  mind,  childish;  because,  if  an  Irish  horse  cannot  be 
brought  over  to  England  and  sold  in  Wolverhampton  Market 
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unless  it  is  taken  in  a  risky  way,  it  must  be  taken  in  a  risky 
way  .  .  .  It  is,  in  reality,  the  bargain  :  one  man  gets  what  he 
wants  for  the  consideration  he  gives  for  it  "  (M'Cance  v. 
L.  $  N.  W.  Ry.  ((1861)  31  L.  J.  Ex.,  at  p.  71).  And  he  con- 
tinues (at  p.  72) :  "  I  cannot  help  saying  [that]  this  case,  and 
other  cases  of  this  description,  to  my  mind,  very  strongly  shew 
the  mischief  of  decisions  that  have  been  given  on  this  unfor- 
tunate clause  of  the  Act  of  Parliament.  Here  is  a  man 
attempting  to  make  a  claim,  to  my  mind,  dishonest,  a  claim 
unjust  to  his  own  knowledge,  and  contrary  to  his  engagement, 
and  unhappily,  when  he  comes  into  the  witness-box  he  is 
tempted  to  support  it  on  oath  by  a  statement  not  true  :  he  is 
tempted  entirely  by  the  condition  of  things  that  offers  or  holds 
out  to  him  the  possibility  of  reward  for  what  he  has  done.  It 
is  very  much  to  be  regretted  that  anyone  should  be  allowed  to 
say,  '  True,  I  have  entered  into  a  contract,  but  it  is  unreason- 
able, and  by  a  little  colouring  of  the  case  I  can  make  the 
railway  company  liable.'  However,  so  it  is;  but  in  this  case  it 
will  not  succeed."  Lord  Bramwell's  criticisms  of  the  Act  were 
no  whit  less  severe  after  the  House  of  Lords,  in  Peek's  Case 
(supra),  had  adopted  the  construction  which  he  considered  so 
mischievous.  His  speech  in  the  House  of  Lords  in  M.  S.  and 
L.  Ry  v  Brown  ((1883)  8  A.  C,  at  p.  716,  et  seq),  delivered 
twenty  years  after  Peek's  Case  was  decided,  was  a  fierce  attack 
on  the  policy  of  the  Act  and  the  decision  in  Peek's  Case.  The 
argument  is  largely  the  same  as  that  which  he  had  used  in  Beal 
v.  South  Devon  Ry.  ((I860)  29  L.  J.  Ex.,  at  pp.  445,  446). 
His  speech  in  Brown's  Case  is  so  well  known  that  it  is  unneces- 
sary to  quote  it.  But  this  very  fact  has  given  rise  to  a  notion 
that  the  decision  in  Peek's  Case  was  in  some  way  shaken  in 
Brown's  Case.  This  is  not  so.  Lord  Bramwell,  while  saying 
that  he  would  like  to  overrule  it,  admitted  that  he  was  bound 
by  it,  and,  as  a  decision  of  the  House  of  Lords,  it  cannot  be 
reviewed  except  by  Parliament. 

But  considering  the  Act  from  a  legal  point  of  view,  and 
apart  from  destructive  criticism  of  its  policy,  some  reference 
is  necessary  here  to  its  results. 

In  the  first  place,  no  unalterable  legal  standard  of  justness 
and  reasonableness  has  beenr-  or  was  intended  to  be,  set  up. 
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Each  case  is  decided  on  its  own  facts  and  is  strictly  no  authority 
upon  any  subsequent  case  not  exactly  similar.  So  that  it  is 
never  decided  that  a  certain  form  of  contract  is  void  in  law, 
but  that  in  a  certain  state  of  facts  it  cannot  be  enforced  :  and 
a  condition  may  be  good  in  some  circumstances  and  bad  in 
others.  Were  it  not  for  the  well-known  tendency  to  treat  all 
matters  which  are  reserved  for  decision  by  the  tribunal  of  law 
as  authorities,  whether  the  question  be  law  or  fact,  the  Act 
might  well  have  become  unworkable  on  this  ground  alone. 

But  the  objection  most  constantly  urged  against  the  Act  is 
that  a  consignor,  having  sent  goods,  perhaps  for  years,  for 
reduced  rates  at  owner's  risk,  can,  when  he  suffers  a  loss,  turn 
round  and  attack  the  contract.  If  the  rate  and  the  terms  of 
carriage  were  really  the  subject  of  a  bargain  between  the 
parties,  no  doubt  such  a  proceeding  could  hardly  be  defended. 
But  this  is  not  the  case.  If  there  are  two  rates,  the  consignor 
must  have  a  real  option  between  them,  but  he  has  no  option  at 
all  as  regards  the  particular  terms  imposed  in  respect  of  each 
rate.  The  amount  of  the  rate  and  the  actual  terms  he  cannot 
control,  even  by  his  election.  And  he  cannot  attack  the  terms 
peremptorily ;  all  that  he  can  do  is  to  ask  the  Court  to  determine 
whether  the  company  is  undertaking  a  fair  liability  having 
regard  to  the  rate  actually  charged — whether  the  contract  is 
'just  and  reasonable."  The  company  is  protected  by  its 
contract  so  long  as  it  is  not  extorting  from  the  consignor  some- 
thing for  which  he  obtains  no  equivalent  benefit.  And  the 
company  knows  that  it  must  contract  with  reference  to  this 
possibility,  of  the  likelihood  of  which  it  is  a  far  better  judge 
than  the  consignor. 

Prohibition  of  Limitation  of  Liability  by  Public  Notice. 

(XX.)  No  public  notice  or  declaration  shall  be  deemed  or 
construed  to  limit  or  in  anywise  affect  the  liability  at  common 
law  (a)  of  any  public  common  carriers  (b)  for  or  in  respect 
of  any  articles  or  goods  to  be  carried  and  conveyed  by  them; 
but  all  such  common  carriers  shall  be  liable,  as  at  the  common 
law  (c),  to  answer  for  the  loss  of  or  (d)  any  injury  to  any 
articles  and  goods  in  respect  whereof  they  are  not  entitled  to 
the  benefit  of  this  Act,  any  public  notice  or  declaration    by 
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them  made  and  given  contrary  thereto,  or  in  anywise  limiting 
such  liability,  notwithstanding. 

Provided  always  that  nothing  in  this  Act  contained  shall 
extend  or  be  construed  to  annul  or  in  anywise  affect  any  special 
contract  between  such  common  carrier  and  any  other  parties 
for  the  conveyance  of  goods  and  merchandises(e)  (Carriers 
Act,  1830,  sections  4  and  6). 

(a)  The  Effect  of  the  Act  Upon  Public  Notices. — Whether  a  public 
notice  or  declaration  could  in  law  limit  a  carrier's  liability,  save  with 
the  assent  of  the  consignor,  before  the  Carriers  Act,  is  discussed  in  the 
previous  title  (see  the  opinion  of  Blackburn,  J.,  in  Peek  v.  N.  8.  Ry. 
(1862-3)  10  H.  L.  C.  473,  at  p.  491,  et  seq.).  The  effect  of  this  enactment 
was  to  make  it  certain  for  the  future  that  a  limitation  of  liability,  when 
carriage  is  undertaken,  can  only  be  brought  about  by  a  contract.  But  it 
has  never  been  suggested  that  this  section  of  the  Act  prevents  a  carrier 
defining  or  limiting  his  public  profession  as  a  common  carrier  by  a  public 
notice  (see  Smith  &  Sons  v.  L.  &  N.  W.  Ry.  (1918)  35  T.  L.  E.  99, 
where  it  was  held  that  a  railway  company  could  vary  its  profession  by 
notice).  When  an  express  profession  is  made  some  form  of  public 
announcement  is  necessary.  A  complete  distinction  exists  between 
the  carrier's  right  to  refuse  and  his  liability  if  in  fact  he  accepts  goods 
(see  title  III,  note  (a) ).  However  the  law  may  have  stood  before  1830, 
it  is  now  clear  that  a  notice,  unless  made  the  basis  of  a  contract,  is 
valueless  to  limit  the  carrier's  liability  when  goods  are  accepted.  But 
it  is  submitted  that,  when  a  carrier  is  sued  in  tort  for-a  refusal  to  carry, 
a  public  notice  stating  that  he  is  not  a  common  carrier  of  the  goods  in 
question  affords  now,  as  it  always  did,  a  good  defence  k>  the  action. 

But  the  position  when  a  carrier  does  in  fact  accept  for  carriage 
goods  of  a  class  which,  by  the  terms  of  a  public  notice,  he  refuses  to 
carry  deserves  some  consideration.  There  are  three  cases  which 
may  arise. 

(1)  When  the  notice  simply  states  that  he  will  not  carry  the  goods 
as  a  common  carrier,  or  will  not  carry  them  at  all. 

Such  a  notice,  as  explained  above,  gives  the  carrier  a  right  to  refuse 
the  goods.  But,  by  his  acceptance,  apart  from  cases  where  the  con- 
signor has  misled  him,  he  has  waived  the  right  to  refuse,  and  once 
waived,  it  is  waived  completely  so  that  he  is  liable  as  at  common  law, 
unless  he  can  prove  art  express  special  contract  waiving  it  merely  on 
terms.  The  existence  of  such  a  contract  is,  of  course,  to  be  decided 
on  evidence ;  but  the  carrier  cannot  use  the  fact  that  he  had  the  right 
to  refuse  as  suggesting  that  he  would  not  have  waived  it  save  upon 
terms.  This,  it  is  submitted,  was  always  law  :  for  the  Court  cannot 
decide,  or  allow  the  jury   to    decide,    upon    what   terms    it   is   to   the 
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carrier's  interest  to  waive  his  right :  and,  since  the  Carriers  Act,  to 
allow  him  to  ask  the  jury  to  infer  a  special  contract,  of  which  there  is 
no  other  evidence,  merely  because  he  has  waived  his  right  under  the 
notice  to  refuse  the  goods,  is,  in  effect,  to  permit  him  to  "  limit  .  .  . 
the  liability  at  common  law  "  by  a  "  public  notice."  Nor  will  it 
usually  be  material  whether  the  consignor  tenders  the  goods  in  know- 
ledge or  ignorance  of  the  carrier's  right  to  refuse  them,  if  there  be  no 
suggestion  of  a  fraud  on  the  carrier.  For  if  the  carrier,  with  notice, 
accept  the  goods  without  making  a  special  contract  he  has  waived  his 
right  to  refuse  them  and  is  liable  at  common  law  ((?.  N.  By.  v. 
Shepherd  (1852)  8  Ex.  30;  Cahill  v.  L.  &  N.  W.  By.  (1863)  13  C.  B. 
(N.  S.)  818;  Wilkinson  v.  L.  &  Y.  By.  [1907]  2  K.  B.  222),  and  the 
fact  that  the  consignor  knew  that  he  could  have  refused  them  is 
immaterial.  But  it  may  be  that,  where  the  consignor  is  aware  of  a 
notice  which  states  that  the  carrier  will  not  carry  certain  kinds  of  goods, 
and  he  nevertheless  tenders  such  goods,  and  the  carrier's  servant 
accepts  them,  the  carrier  not  having  authorised  him  to  do  so,  or  held 
him  out  as  so  authorised,  there  is  no  contract  at  all  (see  Slim  v. 
G.  N.  By.  (1854)  14  C.  B.  647,  and  Belfast  and  Ballymena  By.  v. 
Keys  (1861)  9  H.  L.  C.  556,  where  in  somewhat  similar  circumstances 
there  was  held  to  be  no   contract). 

(2)  Where  the  carrier  states  in  his  public  notice  that  he  will  not 
carry  certain  kinds  of  goods  as  a  common  carrier,  but  also  sets  out 
terms  on  which  he  will  carry  them. 

In  such  a  case,  if  such  goods  be  accepted  simpliciter,  the  question 
is  whether  the  consignor  is  bound  by  the  published  terms  so  that  they 
form  a  special  contract  between  him  and  the  carrier.  The  carrier 
cannot  foist  them  upon  the  consignor  in  all  events.  This  is  the  kind 
of  case  in  which,  before  the  Carriers  Act,  the  Courts,  confusing  the 
right  to  refuse  and  the  power  to  make  a  special  contract,  were  inclined 
to  hold  that  the  notice  empowered  the  carrier  not  merely  to  refuse  the 
goods  but,  if  he  accepted  them,  to  bind  the  consignor  by  the  published 
terms  apart  from  contract.  Beasons  have  been  given  in  the  previous 
title  for  holding,  in  accordance  with  Lord  Blackburn's  opinion,  that  this 
view  was  always  ill-founded,  but  in  any  case  the  Carriers  Act  deprives 
it  of  all  force.  The  carrier,  if  he  accepts  the  goods,  is  liable  at 
common  law  unless  there  is  a  contract  in  the  terms  of  the  notice,  and  it 
is  upon  him  to  show  that  the  consignor  actually  assented  to  the  terms, 
or  that,  if  he  omitted  to  acquaint  himself  with  them,  the  carrier  took 
all  reasonable  means  to  bring  them  to  his  notice. 

(3)  The  third  case  concerns  carriers  who  are  railway  or  canal  com- 
panies bound  by  the  Traffic  Act  of  1854. 

So  far  as  the  Courts  of  law  are  concerned,  such  carriers  are  not  in  a 
different  position,  in  this  respect,  from  any  other  carriers.  They  have 
an  equal  right  to  limit  their  professions  as  common  carriers,   and  if 
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they  do  so,  Courts  of  law  must  respect  the  limitation.  But  they  are 
under  a  further  liability  to  afford  reasonable  facilities  which  the 
Railway  and  Canal  Commission  will  enforce.  And  a  notice  refusing 
to  carry  at  all  particular  goods  may,  but  by  no  means  necessarily  will, 
amount  to  a  refusal  of  facilities  in  so  far  as  the  company  act  upon  it. 
If  this  be  the  case,  the  Commission  will  enjoin  the  company,  not 
indeed  to  pull  down  the  notice,  but  not  to  act  upon  it  so  as  to  refuse 
the  facilities  which  the  Commission  holds  that  it  must  afford. 
Furthermore,  if  the  notice  states  terms  on  which  the  company  is 
willing  to  receive  the  goods  in  question  it  is  utterly  valueless  if  such 
terms  involve  an  exemption  from  liability  for  negligence.  The  com- 
pany cannot  in  that  case  seek  to  prove  that  a  contract  was  made  in 
terms  of  such  a  notice,  for  the  only  contract  on  which  it  can  rely  is 
one  which  is  signed. 

(b)  "  Common.  Carriers." — The  exact  words  of  the  Act  are  "  mail 
contractors,  stage  coach  proprietors,  or  other  public  common  carriers," 
and  so  throughout. 

(,c)  "  Shall  be  liable  "  from  and  after  the  1st  of  September,  1830. 

(d)  "  Or." — By  a  curious  omission  this  word  does  not  appear  in 
the  statute,  copies  of  the  original  print  having  the  words  "  Loss  of  any 
injury."  It  is  inconceivable,  however,  that  the  construction  is  thereby 
affected. 

(e)  The  Saving  of  Special  Contracts. — The  circumstances  in  which 
the  Carriers  Act  was  passed  are  explained  in  title  XXVI,  and  the 
difficulties  surrounding  the  construction  of  the  two  clauses  set  out  in 
this  title  have  been  discussed  in  title  XIX.  It  remains  to  consider 
the  effects  of  these  clauses  in  existing  circumstances. 

(i)  The  provisions  of  the  seventh  section,  of  the  Traffic  Act  of  1854 
apply  only  to  a  very  limited  class  of  cases.  In  so  far  as  these  and 
other  very  specialised  provisions  are  inapplicable,  the  special  contracts 
of  railway  companies,  in  relation  to  goods,  are  governed  by  the  common 
law  and  the  provisions  above  set  out. 

(ii)  There  is  no  requirement  of  writing,  nor  of  any  other  form 
whatever.  "  The  legislature  says  nothing  as  to  the  mode  in  which 
such  a  special  contract  shall  be  made ;  it  is  not  required  to  be  in 
writing  or  signed ;  nor  is  there  any  other  formal  requisite :  so  that  in 
every  case  it  must  be  a  question  of  fact  whether  there  was  such  a 
contract  "  (Coleridge,  J.,  Walker  v.  North  Midland  By.  (1853)  2 
E.  &  B.  750,  at  pp.  762-3). 

(iii)  Something,  however,  should  be  said  as  to  the  decisions  on 
contracts  of  this  kind,  and  on  the  effect  of  sections  4  and  6  construed 
together.  It  is  submitted  that  the  proper  way  of  regarding  this  latter 
question  is  not  that  the  Act  has  put  public  notices  in  a  peculiar 
position,  but  that  it  has  expressly  prohibited  them  from  being  so 
considered.     It  was  supposed— probably  wrongly,  but  here  it  matters 
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not — that  a  carrier  could,  by  a  public  notice,  affect  the  extent  of  his 
liability  by  a  process  outside  the  sphere  of  contract.  The  fourth 
section  says  that  it  shall  not  be  so  in  future.  But  as  section  6  saves 
special  contracts,  there  may  be  a  valid  agreement  to  be  bound  as  well 
by  a  notice  publicly  exhibited  as  by  one  delivered  into  the  consignor's 
hand.  In  the  first  case  more  evidence  of  assent  might  be  required 
than  in  the  second,  not  because  of  any  statutory  provision,  but 
because  in  the  second  case  the  acts  of  the  parties  in  themselves 
establish  the  making  of  the  contract  more  strongly  than  in  the 
first  case. 

In  Baxendale  v.  G.  E.  R.  (  (1869)  L.  E.  4  Q.  B.  244)  Kelly,  C.B., 
delivering  the  judgment  of  the  Exchequer  Chamber,  suggests  that 
section  6  only  applies  to  contracts  doing  away  with  the  carrier's  pro- 
tection under  section  1  (see  title  XXVII)  ;  i.e.,  that  its  force  is 
exhausted  in  giving  power  to  contract  out  of  section  1.  But  this  is 
doubtful.  Wright,  J.,  though  bound  by  this  decision,  seems  to  have 
doubted  its  correctness  {Shaw  v.  G.  W  Ry.  [1894]  1  Q.  B.  373,  at 
p.  379),  and,  now  that  it  is  settled  that  it  is  possible  to  contract  out 
of  section  8  of  the  Carriers  Act  (Shaw  v.  G.  W,  Ry.,  supra-;  see  also 
Dray  son  v.  Home  (1875)  32  L.  T.  691),  it  seems  an  anomaly  to  hold 
that  section  6  gives  power  to  contract  out  of  section  1,  but  that  the 
power  to  contract  out  of  section  8  is  the  common  law,  which,  on  this 
view,  is  not  incorporated  and  re-enacted  in  section  6  of  the  statute, 
save  in  respect  of  section  1.  Had  section  4  stood  uncontrolled  by 
section  6,  its  effect  would  probably  have  been  to  avoid  even  an 
express  contract  to  be  bound  by  a  public  notice. 

The  general  principle  governing  contracts  contained  in  printed 
documents  is  that  the  person  who  propounds  the  document  must  show 
that  the  other  party  either  expressly  assented  to  its  terms,  or  read  it 
without  dissenting  from  it,  or  was  given  a  reasonable  opportunity  of 
perusing  it,  and  therefore  omitted  so  to  do  at  his  peril.  The  locus 
classicus  where  these  rules  have  been  worked  out  is  the  law  relating 
to  carriage  of  passengers,  and,  therefore,  a  detailed  examination  of  the 
cases  is  not  attempted  here.  But  the  cases  concerning  goods  may  be 
thus  summarised:  — 

(i)  If  the  consignor  signs  the  document  then  beyond  all  doubt  he  is 
bound  (Austin  v.  M.  8.  &  L.  Ry.  (1851)  16  Q.  B.  600;  G.  N.  Ry. 
v.  MorviUe  (1852)  21  I,.  J.  Q.  B.  319;  Hughes  v.  G.  W.  Ry.  (1854) 
14  C.  B.  637;  Baxendale  v.  G.  E.  Ry.  (1869)  L.  E.  4  Q.  B.  244). 

(ii)  Where  a  railway  company  served  notices  on  a  large  number  of 
persons,  including  plaintiff,  stating  that  it  would  only  carry  fish  on 
certain  terms,  and  that  its  servants  had  no  authority  to  modify 
the  terms,  and  the  plaintiff,  in  sending  fish,  told  one  of  the 
company's  servants  that  the  notices  were  not  of  any  use,  the  jury 
were  directed  that  they  could  find,  and  were  advised  to  find  as  a  fact, 
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that  the  plaintiS  sent  the  fish  on  a  special  contract  embodying  the 
terms  of  the  notice,  unless  he  unambiguously  dissented  from  it  before 
he  sent  the  fish  and  the  company  acquiesced  in  his  dissent.  This  was 
held  a  good  direction  (Walker  v.  York  &  North  Midland  By.  (1853)  2 
E.  &  B.  750). 

(iii)  If  the  document  is  delivered  to  the  consignor  when  the  con- 
tract is  made,  he  will  be  bound  by  its  terms  (as  stated  above)  if  he 
reads  and  does  not  dissent  from  them,  or  if  he  is  given  a  reasonable 
opportunity  of  reading  them  (see  title  XIV,  note  (6)  and  title  CXVIII, 
note  (d) ).  The  chief  cases  where  such  contracts  have  been  discussed 
in  connection  with  goods  are  Van  Toll  v.  S.  E.  By.  ((1862)  12  C.  B. 
(N.  S.)  75)  and  Harris  v.  G.  W.  By.  (  (1876)  1  Q.  B.  D.  515).  There 
is  no  restriction  whatever  on  the  nature  or  the  subject-matter  of 
printed  conditions  save  when  the  Traffic  Act  of  1854  is  applicable. 
The  notion  that  a  carrier  cannot  contract  out  of  gross  negligence  was 
finally  exploded  in  Austin  v.  M.  8.  &  L.  By.  ((1850)  10  C.  B.  454), 
which  was  a  very  strong  case,  and  the  history  of  the  supposed  rule 
is  traced  by  Blackburn,  J.,  in  Peek  v.  N.  8.  By.  ((1862-3)  10  H.  L.  C. 
473,  at  pp.  503-5).  Before  the  advent  of  railways,  carrier's  notices 
generally  followed  a  well-recognised  form.  Its  terms  were,  therefore, 
many  times  considered,  and  decisions  were  come  to  on  what  liabilities 
were  excluded.  "Gross  negligence,"  which  often  meant  actual  mis- 
feasance or  wilful  default  (see  Cresswell,  J.,  Austin's  Case,  supra,  at 
p.  475),  was  held  not  to  be  excluded.  As  a  consequence  it  was  often 
said  that  it  could  not  be  excluded.  However,  the  railway  companies 
began  to  impose  terms  excluding  liability  for  "  damage  however 
caused,"  and  the  Courts,  when  directly  faced  with  the  problem, 
decided  that  no  rule  of  law  existed  which  rendered  it  illegal  to  exclude 
any  kind  of  negligence;  and  the  following  distinction  was  formulated, 
namely,  that  the  carrier's  exemption  under  the  statutory  notice  of 
the  Carriers  Act  (Hinton  v.  Dibbin  (1842)  2  Q.  B.  646)  or  under  a 
special  contract  in  wide  terms  (Austin's  Case)  protects  the  carrier  from 
all  liability  for  negligence,  but  not  for  wilful  injury  or  from  liability 
for  acts  involving  a  renunciation  of  his  character  as  carrier  (Morritt  v. 
N.  E.  By.  (1876)  1  Q.  B.  D.  302). 

Thus  the  rule  is  assimilated  to  the  well-known  rule  that  he  who 
would  relieve  himself  from  liability  must  do  so -in  plain  terms.  A 
contract  in  plain  terms  relieving  a  carrier  from  damage  through 
deliberate  misconduct  or  conversion,  which  is  not  subject  to  the  Traffic 
Act  of  1854,  is  not  illegal,  and  might  be  enforced  if  the  Court  could 
be  induced  to  believe  that  it  was  in  fact  made.  There  is,  however, 
a  suggestion  in  Van.  Toll\r.S.E.By.(  (1862)  12  C.  B.  (N.  S.)  76)  that, 
a  party  could  not  be  held  to  have  impliedly  assented  to  a  wholly 
unreasonable  or  outrageous  condition,  however  great  the  opportunities 
given  to  him  for  perusing  the  document  in  which  it  was  contained,  and 
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it  may  be  that  nothing  short  of  expressed  assent  to  the  actual  terms  of 
a  contract  excluding  liability  for  deliberate  misconduct  or  conversion 
would  ever  satisfy  the  Court  that  such  a  contract  had  been  made — 
probably  on  the  ground  suggested  by  Blackburn,  J.,  in  Harris  v.  G.  W. 
By.  ( (1876)  1  Q.  B.  D.  515,  at  pp.  530-1),  that  the  bailee  could  never 
reasonably  believe  that  the  bailor  had  assented  to  the  condition  (see 
Gibaud  v.  G.  E.  Ry.  (1920)  36  T.  L.  B.  884). 

If  the  above  account  of  the  operation  of  the  fourth  and  sixth 
sections  be  in  substance  correct,  it  follows  that  any  attempt  to  define 
with  precision  what  is  a  public  notice  is  wholly  unnecessary,  as  being 
an  inquiry  into  the  subject-matter  of  a  distinction  no  longer  in  exist- 
ence, and,  further,  it  is  wholly  inaccurate  to  classify  the  cases  on  the 
basis  that  the  document  was  not  a  public  notice  when  its  terms  were 
held  binding,  and  was  or  might  be  a  public  notice  when  in  fact  it  was 
not.  Such  a  classification  was  superseded  when  it  was  held  that  there 
could  be  a  special  contract  embodying  a  public  notice.  In  every  case 
there  must  be  a  contract  to  be  bound  by  the  notice,  and  saving  the 
question  of  evidence,  the  existence  or  non-existence  of  such  a  contract 
is  absolutely  unaffected  by  the  notice  being  posted  up  on  the  wall  or 
printed  on  a  ticket. 

Restrictions  on  Contracts  Limiting  Liability  for  Negligence — 
The  Substantive  Enactment. 

(XXI.)  Every  railway  and  canal  company  (a)  shall  be 
liable  for  the  loss  of  or  for  any  injury  done  (b)  to  any  horses, 
cattle,  or  other  animals  (c),  or  to  any  articles,  goods,  or  things 
(d)  in  the  receiving,  forwarding,  or  delivering  thereof  (e),  occa- 
sioned by  the  neglect  or  default  (/)  of  such  company  or  its 
servants,  notwithstanding  any  notice,  condition,  or  declaration 
made  and  given  by  such  company  contrary  thereto,  or  in  any- 
wise limiting  such  liability;  every  such  notice,  condition,  or 
declaration  being  hereby  declared  to  be  null  and  void  (g)  : 
(but  subject  to  the  provisos  appearing  in  the  following  titles) 
(Bailway  and  Canal  Traffic  Act,  1854,  s.  7). 

(a)  Railway  and  Canal  Company . — The  following  definition  appears 
in  section  1  of  the  Act: — The  expression  "  railway  company,"  "  canal 
company, "  or  "  railway  and  canal  company,"  shall  include  any  person 
being  the  owner  or  lessee  of,  or  any  contractor  working  any  railway  or 
canal  or  navigation  constructed  or  carried  on  under  the  powers  of  any 
Act  of  Parliament.  And  ' '  railway ' '  is  defined  to  include  every  station 
of  or  belonging  to  such  railway  used  for  the  purpose  of  public  traffic. 


112  THE  LAW  AS  TO  SPECIAL  CONTBACTS. 

The  Act  has  been  extended  to  cover  steam  vessels  worked  by  rail- 
way companies  in  the  following  manner: — "Where  a  (railway)  com- 
pany (incorporated  either  before  or  after  the  passing  of  this  Act)  is 
authorised  (by  a  special  Act  hereafter  passed  and  incorporating  this 
part  of  this  Act)  to  build,  or  buy,  or  hire,  and  to  use,  maintain,  and 
work,  or  to  enter  into  arrangements  for  using,  maintaining,  or  working 
steam  vessels  for  the  purpose  of  carrying  on  a  communication  between 
any  towns  or  ports  .  the    provisions    of    the    Railway    and    Canal 

Traffic  Act,  1854,  so  far  as  the  same  are  applicable,  shall  extend  to 
the  steam  vessels,  and  to  the  traffic  carried  on  thereby"  (Railways 
Clauses  Act,  1863,  ss.  30  and  31). 

It  was  suggested  that  the  clauses  here  set  out  only  referred  to 
passenger  traffic,  and  that,  therefore,  section  7  of  the  Traffic  Act  was 
not  incorporated,  on  the  ground  that,  as  the  earlier  part  of  section  30 
(not  set  out  above)  was  directed  only  to  passengers  and  tolls,  the 
earlier  part,  which  must  control  all  the  subsequent  clauses,  confined 
the  clauses  to  passenger  traffic.  And  when  the  Regulation  of  Railways 
Act,  1868,  brought  the  provisions  of  sections  30  and  31  into  one  section, 
this  argument  was  said  to  be  strengthened.  The  Court  of  Exchequer 
Chamber  in  Ireland  in  Doolan  v.  M.  Ry.  ((1875)  I.  R.  10  C.  L. 
47)  was  induced  to>  adopt  this  view,  contrary  to  earlier  Irish  decisions. 
But  the  English  Court  of  Appeal  in  Cohan  v.  8.  E.  Ry.  (  (1877)  2  Ex. 
D.  253)  refused  to  follow  this  decision,  Mellish,  L.J.  (at  p.  260)  saying 
"  The  words  are  so  clear  that  there  can  be  no  doubt  about  it.  . 
Those  words  in  their  plain  and  natural  meaning  incorporate  section  7 
as  well  as  every  other  section  of  the  Act."  And  Doolan  v.  M.  Ry. 
was  reversed  in  the  House  of  Lords  (  (1877)  2  A.  C.  792),  Lord 
Blackburn  laying  it  down  that,  though  the  earlier  part  of  section  30  is 
a  preamble  to  the  whole  of  the  sections,  none  the  less  does  section  31 
incorporate  the  whole  of  the  Railway  and  Canal  Traffic  Act,  1854. 

The  Act  of  1863,  it  should  be  observed,  is  merely  a.  clauses  Act, 
and  it  only  applies  when  its  terms  are  incorporated  in  a  private  Act. 
But  the  whole  of  the  matter  above  set  out,  omitting  the  contents  of 
the  brackets,  was  incorporated  by  section  16  of  the  Regulation  of  Rail- 
ways Act,  1868,  into  a  public  general  Act.  But  in  its  turn  this  pro- 
vision was  repealed  by  the  Railway  and  Canal  Traffic  Act,  1888 
(schedule),  so  far  as  the  provisions  of  the  Act  of  1854  were  incorporated 
therein. 

The  present  position  is  that  the  section  of  the  Railway  Clauses  Act 
is  in  force,  and  is  unaffected  by  the  repeal,  but  it  is  only  operative 
when  its  terms  are  incorporated  in  the  private  Act  or  Acts  authorising 
any  railway  to  own  or  hire  steamboats  (Rigg-all  v.  G.  C.  Ry.  (1909) 
101  L.  T.  392);  and,  of  course,  it  can  have  no  operation  where  the 
special  Acts  are  prior  to  it  (The  Stella    [1900],  P.   161).     The  whole 
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matter  is  discussed  by  Lord  Coleridge,   J.,  in  Jenkins  v.   0.   C.   Ry. 
Q1912]  1  K.  B.  1). 

The  case  where  a  railway  company,  in  fulfilment  of  a  contract 
made  with  it,  sends  goods  by  a  steamship  not  its  own  has  given  rise 
to  some  discussion.  In  L.  &  8.  W  Ry.  v.  James  (  (1872)  8  Ch.  App. 
241)  it  was  held  that  a  railway  company  carrying  in  its  own  vessels  is 
entitled  to  limit  its  liability. 

The  litigation  concluded  by  this  case  called  the  attention  of  the 
railway  companies  to  the  fact  that  where  a  railway  company  employed 
another  ship  the  shipowner  might  limit  his  total  liability  to  the  com- 
pany for  loss  occurring  without  his  fault  or  privity,  while  the  latter 
could  not  do  so  against  its  customers.  They  desired,  therefore,  to 
prevent  this,  and  section  12  of  the  Regulation  of  Railways  Act,  1871 , 
was  passed  to  limit  the  total  liability  of  a  company  as  it  would  be 
limited  if  the  ship  was  its  own  (Lord  Blackburn,  Doolan  v.  M.  Ry. 
(1877)  2  A.  C.  792,  at  pp.  807-808).  The  section  reads  as  follows:  — 
"Where  a  railway  company  under  a  contract  for  carrying  persons, 
animals  or  goods  by  sea  procure  the  same  to  be  carried  in  a  vessel  not 
belonging  to  the  railway  company,  the  railway  company  shall  be 
answerable  in  damages  in  respect  of  loss  of  life  or  personal  injury,  or 
in  respect  of  loss  of  or  damage  to  ariimals  or  goods  in  like  manner  and 
to  the  same  amount  as  the  railway  company  would  be  answerable  if 
the  vessel  had  belonged  to  the  railway  company ;  provided  that  such 
loss  of  life  or  personal  injury,  or  loss  of  or  damage  to  animals  or  goods, 
happens  to  the  person,  animals,  or  goods  (as  the  case  may  be)  during 
the  carriage  of  the  same  in  such  vessel,  the  proof  to  the  contrary  to 
lie  upon  the  railway  company. 

In  Doolan  v.  M.  Ry.  (supra)  this  clause  and  the  clauses  above  set 
out  had  to  be  construed  at  the  time  when  the  latter  were  in  force  as 
part  of  a  public  general  Act,  arid  the  history  of  the  legislation  up  to 
1877  was  exhaustively  treated  by  Lord  Blackburn,  who  points  out 
that  the  section  was  intended,  not  merely  to  apply  the  rulas  as  to  total 
liability  to  this  case,  but  also  to  apply  section  7  of  the  Traffic  Act  to 
the  contract.  Moreover  in  this  case  it  was  held  that  it  made  no 
difference  for  this  purpose  whether  or  not  there  was  a  private  Act 
authorising  steamboat  traffic.  "  The  Midland  Railway  Company  is 
not  authorised  by  any  Act  of  Parliament  to  own  or  work  steamboats, 
and,  therefore,  it  is  said,  that  this  company,  if  owning  and  working 
steamboats,  would  be  doing  so  illegally,  and,  therefore,  would  be  free 
from  the  restrictions  imposed,  it  is  said,  only  on  those  railway  com- 
panies legally  owning  and  working  steamers.  It  is  impossible  to 
suppose  that  the  Legislature  intended  those  companies  who  were 
wrongfully  working  steamers  to  be  in  a  better  position  than  those  who 
were  rightfully  working  them ;  and  the  Act  should  not  be  so  construed 
if  the  words  permit  of  any  other  construction.     And  even  if  the  words 

l.r.l.  8, 
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compelled  this  construction,  I  think  the  railway  company  could  not 
set  up  its  own  wrong  against  a  plaintiff  who  contracted  with  the  com- 
pany in  innocence  and  ignorance  "  (Lord  Blackburn,  at  p.  806).  Lord 
Blackburn  clearly  does  not  confine  his  proposition  to  a  case  where  a 
railway  company  in  pursuance  of'  a  contract  sends  the  goods  by  a 
vessel  not  its  own,  but  he  embraces  the  case  where  the  company  itself 
owns  vessels  without  authorisation  at  all.  It  may  be  doubted  whether 
his  conclusion  on  this  case  is  now  law.  When  he  used  the  words  the 
Railway  and  Canal  Traffic  Act  applied  to  railway  companies'  steam- 
boats by  virtue  of  a  general  provision  in  a  public  statute:  if  the  rail- 
way company  legally  used  steamships  at  all,  it  used  them  subject  to 
this  liability.  But  this  is  no  longer  the  case.  The  company,  as 
explained  above,  is  now  only  so  bound  if  the  special  Act  authorising 
the  running  of  steamships  incorporates  the  Railway  Clauses  Act,  1863. 
And  it  would  be  an  extraordinary  result  if  the  company,  having  a 
special  Act,  were  not  bound  by  the  Act  of  1854,  unless  the  special 
Act  incorporated  the  Clauses  Act,  but  were  bound  if  they  had  no 
special  Act  at  all. 

With  respect  also  to  limitation  of  liability  the  position  is  not  free 
from  doubt.  As  owners  of  steam  vessels,  railway  companies  are,  of 
course,  entitled  to  the  protection  of  sections  502  and  503  of  the  Mer- 
chant Shipping  Act,  1894  (see  Carver,  Carriage  by  Sea,  ss.  24-29,  108). 
The  difficulty  arises  when  they  make  use  of  vessels  not  their  own. 
Section  12  of  the  Regulation  of  Railways  Act,  1871,  was  passed  to 
allow  the  companies  in  such  cases  to  limit  their  liability  to  consignors 
to  the  amount  for  which  the  shipowners  were  liable  to  them.  But 
Lord  Blackburn,  in  Doolan  v.  M.  By.  (supra),  having  fully  admitted 
that  this  was  the  case,  expresses  a  doubt  whether  the  end  in  view  has 
been  achieved  by  the  section  (at  pp.  807-9).  In  Carver,  s.  28,  how- 
ever, no  doubt  is  suggested  as  to  the  effect  of  the  section. 

The  result  is,  therefore,  that  the  terms  of  bills  of  lading  given  in 
respect  of  railway  companies'  steamboats  must,  in  so  far  as  they 
exempt  the  company  from  liability  for  negligence,  be  just  and  reason- 
able if  they  are  to  be  binding  in  respect  of  any  land  carriage  in  addition 
to  the  sea  transit;  and  must  be  just  and  reasonable  as  applicable  to 
sea-carriage  if  the  Railway  Clauses  Act,  1863,  is  incorporated  in  the 
special  Acts  authorising  steamboat  traffic  (see  Western  Electric  Co.  v. 
G.  E.  Ry.  [1914]  3  K.  B.  554). 

(b)  "The  Loss  of  or  for  any  Injury  Done  to  any  Articles,"  etc. — 
It  is  submitted  that  these  words  have  an  importance  which  has  not 
always  been  realised.  For  not  only  the  earlier  part  of  the  clause,  but 
also  the  provisos,  must  necessarily  be  controlled  by  these  words. 
Thus  the  only  reference  to  ' '  neglect  or  default  "  is  in  this  part  of  the 
section,  but  it  is  now  clear  (see  note  (/) )  that  the  whole  section 
is    subject    to    the    words,    so    that,    in    the    absence    of    neglect    or 
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default,  no  part  of  the  section,  has  any  application.  It  is,  therefore, 
difficult  to  see  how  any  damage  which  does  not  consist  of  either  loss 
of  or  injury  to  the  articles,  can  be  within  the  contemplation  of  the 
section  at  all.  Now,  the  words  "  loss  of  or  injury  to  any  article"  in 
section  L  of  the  Carriers  Act  have  been  many  times  considered  and 
carefully  construed,  (see  title  XXVII,  note  (c) ),  and,  though  that  sec- 
tion is  intended  to  exempt  the  carrier,  and  section  7  of  the  Traffic  Act 
purports  to  restate  a  portion  of  the  common  law  liability,  and  to  pro- 
vide that  companies  can  only  get  rid  of  this  liability  in  a  certain  way, 
there  seems  no  good  a  priori  reason  why  these  words  should  include 
in  one  Act  something  excluded  in  the  other.  Under  the  Carriers  Act 
it  has  been  decided  that  these  words  are  not  wide  enough  to  cover 
cases  of  mere  delay  or  detention  where  the  goods  are  neither  lost  nor 
injured.  As  section  1  of  the  Carriers  Act  is  an  exempting  section,  this 
construction  results  in  the  carrier  remaining  liable  for  delay  or  deten- 
tion, but  its  effect,  if  applied  to  section  7  of  the  Traffic  Act,  would  be 
wholly  to  exclude  conditions  merely  relating  to  delay  or  detention, 
whether  or  not  due  to  negligence,  from  the  operation  of  the  Act.  Of 
course,  should  the  delay  be  in  fact  due  to  a  loss,  or  should  the  goods 
in  consequence  of  the  delay  suffer  injury,  this  question  cannot  arise  in 
either  case.  The  construction  of  these  words  in  the  Carriers  Act  is  a 
very  authoritative  one,  because  the  Courts  felt  bound  to  hold  that  the 
words  could  not  be  extended  to  cover  cases  of  mere  delay,  although 
the  consequences  of  such  a  construction  involved  the  extraordinary 
result  that  if  goods  within  the  Act  were  lost  the  carrier  was  not  liable ; 
if  merely  delayed,  the  Act  does  not  protect  him;  therefore,  if  goods 
were  mislaid  and  delay  resulted  it  was  not  to  the  carrier's  interest  to 
find  them  (see  cases  cited  in  title  XXVII,  note  (o) ).  To  apply  the 
same  construction  to  the  words  of  the  Traffic  Act  involves  no .  such 
anomalous  result.  The  point  has  never  been  fully  discussed  in  reference 
to  the  Traffic  Act,  and  the  state  of  the  authorities  is  as  follows:  — 

In  Allday  v.  G.  W.  Ry.  (  (1864)  34  L.  J.  Q.  B.  5)  the  plaintiff's 
cattle  were  delayed  in  course  of  transit  and  the  plaintiff  recovered 
damages.  There  was  a  condition  relieving  the  company  from  "any 
consequences    arising   from    .  detention   or   delay  .    however 

caused."  The  Court  of  Queen's  Bench  refused  a  rule  to  enter  the 
verdict  for  the  company,  holding  the  condition  unreasonable,  and,  as 
the  consequences  of  delay  include  loss  or  injury  through  delay,  the  con- 
dition was  on  any  view  within  the  Act.  Further  it  was  argued  that 
there  was  no  injury  within  the  Act.  But,  as  the  evidence  clearly 
established  that  the  cattle  lost  condition  through  the  delay,  the  Court 
refused  the  rule  on  this  ground  also,  without  considering  the  position  if 
the  delay  had  caused  no  loss  or  injury  To  ike  cattle. 

In  Lord  v.  M.  Ry.  ( (1867)  L.  E.  2  C.  P.  339)  a  condition  was  in 
question  which  exempted  the  company  from  liability  for  any  damage 
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to  any  meat  on  the  ground  of  loss  of  market  providing  delivery  was 
made  within  a  reasonable  time  after  its  arrival  at  the  place  whence 
delivery  was  to  be  made.  It  was  certainly  assumed  by  the  judges  in 
the  Court  of  Common  Pleas  that  the  Act  applied  to  the  condition :  but 
as  it  was  signed  and  the  Court  unanimously  held  it  be  reasonable,  in 
any  event  the  question  did  not  properly  arise.  However,  Lush,  J., 
who  tried  the  case,  considered  that  the  reasonableness  of  the  condition 
was  not  in  question  (at  p.  342),  though  whether  he  held  that  the  Act 
did  not  apply,  or  decided  in  reference  to  the  state  of  the  pleadings,  is 
not  clear.  Bovill,  C.J.  (at  p.  345),  seems  to  have  considered  that  the 
question  did  not  arise,  but  that,  had  they  thought  the  condition 
unreasonable,  the  Court  would  have  allowed  it  to  be  raised.  This 
remark  appears  to  have  been  called  forth  by  the  pleadings.  In  two 
earlier  cases,  White  v.  G.  W  Ry.  (  (1857)  26  L.  J.  C.  P.  158)  and 
Beat  v.  South  Devon  Ry.  (  (1860)  29  L.  J.  Ex.  441)  conditions  con- 
cerning delay  were  considered.  The  applicability  of  the  Act  was 
assumed  in  both,  but  in  each  case  the  condition  was  held  binding,  and 
therefore  it  was  unnecessary  to  discuss  the  question.  In  the  second 
case  the  Act  applied  on  any  view,  as  the  condition  extended  expressly 
to  "  loss  or  injury  arising  from  delay  or  detention." 

In  another  class  of  case  {Rohinson  v.  G.  W.  Ry.  (1865)  35  L.  J. 
C.  P.  123;  followed  in  W  Arc,  v.  L.  &  N.  W.  Ry.  (1874)  L.  E.  9  C.  P. 
325),  it  has  been  held  that  "  at  owner's  risk  "  does  not  include  delay, 
for  which  the  carrier  remains  liable  as  at  common  law — that  is,  he 
remains  liable  to  deliver  in  a  reasonable  time.  These  cases,  though 
perhaps  not  wholly  without  significance,  do  not  bear  directly  on  the 
present  discussion.  But  Duekham  Brothers  v.  G.  W.  Ry.  (  (1899)  80 
L.  T.  774)  is  directly  in  point,  and  would  be  an  express  authority  that 
the  section  applies  to  mere  delay,  if  the  question  had  been  referred  to, 
which  it  was  not.  In  that  case  there  were  a  number  of  consignments 
in  dispute,  all  of  which  were  sent  subject  to  a  contract  that  the  com- 
pany should  not  be  liable  for  loss  of  market.  The  goods  were  late  for 
market,  and  the  jury  found  that  in  one  case  the  company  had  been 
negligent  but  not  in  the  others.  Darling,  J.,  held,  for  very  special 
reasons  not  now  material,  that  the  condition  was  unreasonable,  and 
therefore,  after  argument,  he  entered  judgment  for  the  plaintiff  in  the 
case  where  negligence  had  been  proved,  but  for  the'  company  in  the 
other  cases,  because  unless  there  is  negligence  section  7  of  the  Act  has 
no  application.  Now,  if  mere  delay  is  outside  the  section,  the  com- 
pany was  entitled  to  judgment  in  all  the  cases.  But  the  point  was 
never  taken,  and  it  was  assumed  throughout  that  if  the  condition  was 
unreasonable  the  plaintiff  must  succeed  where  there  was  negligence, 
and  no  argument  was  directed  to  the  point. 

In  Finla.y  v.  N.    B.  Ry.   ((1870)  8  Sess.   Cas.    (3rd  ser.)  959)  the 
Court  of  Session  held  a  condition,  dealing  with  loss  of  market  only,  to 


THE  LAW  AS  TO  SPECIAL  CONTRACTS.  117 

be  just  and  reasonable.  It  must,  therefore,  have  been  supposed  that 
such  a  condition  was  within  the  Act.  The  case  is,  however,  remark- 
able, because  some  of  the  judges  seem  clearly  to  have  recognised  that 
"delay"  could  not  amount  to  "loss  or  injury"  to  the  goods.  In 
effect,  however,  it  would  appear  that  the  Court  merely  followed 
Allday's  Case  and  Lord's  Case,  which  were  cited.  Herschell,  S.G.,  in 
his  successful  argument  in  the  House  of  Lords  in  M.  S.  &  L.  Ry.  v. 
Brown.  ( (1883)  8  A.  C.  703,  at  p.  707)  adopted  the  view  that  "  con- 
sequential damage  by  delay"  is  not  within  the  Act,  and  severely 
criticised  Finlay  v.  N.  B.  Ry.  (supra)  in  which,  he  said,  "  the  natural 
meaning  of  the  words  was  construed  away."  How  far  the  point  was 
really  in  question  in  that  case  is  somewhat  doubtful.  The  fish  seems 
to  have  lost  the  market  and  also  to  have  suffered  deterioration,  and 
the  damages  were  agreed  at  £1  for  purposes  of  argument,  which  sum 
can  hardly  have  equalled  the  loss  suffered  under  either  head.  On  the 
view  of  the  contract  taken  by  the  House  of  Lords  the  point  became, 
of  course,  absolutely  immaterial.  Brett,  L.J.,  in  the  Court  of  Appeal 
(10  Q.  B.  D.  250,  at  p.  262)  thought  that  mere  delay  was  included,  not- 
withstanding the  decisions  on  the  Carriers  Act,  but  it  is  difficult  to 
appreciate  his  reasons,  and  in  view  of  the  criticism  to  which  the 
judgments  in  the  Court  of  Appeal  were  subjected  by  the  House  of 
Lords,  no  proposition  gains  much  weight  merely  because  the  Court  of 
Appeal  affirmed  it  in  that  case. 

The  result,  therefore,  is  this.  In  Allday's  Case  (supra)  the  ques- 
tion was  mooted,  but,  on  the  facts,  clearly  did  not  arise.  In  Lord's 
Case  (supra)  it  was  not  discussed,  but  the  decision  would  have  been 
the  same  had  the  Court  considered  it  and  answered  it  as  here  suggested. 
In  Duckham  Brothers  Case  (supra),  on  the  findings,  the  question 
could  only  have  arisen  on  one  consignment,  while  the  whole  argument 
concerned  the  other  consignments,  and  this  point  was  not  even 
remotely  hinted  at.  In  no  case,  except  that  of  Brown.,  where  the 
question  became  immaterial,  have  the  Carriers  Act  decisions  been 
referred  to.  It  may,  therefore,  be  said  that  the  point  is  open.  There 
is  no  doubt  that  a  condition  concerning  the  consequences  of  delay  or 
detention  may  be  within  the  Act,  for  these  may  well  be  loss  or  injury 
to  the  goods.  But  it  is  difficult  to  see  how  a  condition  concerning 
mere  delay,  and,  in  particular,  loss  of  market,  can  be  within  the  Act. 
To  hold  that  loss  of  profit  to  the  owner  through  delay  is  loss  of  or 
injury  to  the  goods  is  an  almost  impossible  construction,  and  is  a  con- 
struction which  the  Courts  have  refused  to  apply  to  the  Carriers  Act, 
though  the  consequences  of  such  a  refusal  are  admittedly  anomalous. 
A  condition  exempting  the  company  from  liability  for  loss  of  market  is 
not  primarily  aimed  at  removing  a  common  law  obligation ;  its  purpose 
is  to  negative  all  suggestion  of  a  special  contract  to  be  so  bound.  If 
the  condition  is  bad,  the  company  is  only  bound,   in  the  absence  of 
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contrary  agreement,  to  deliver  in  a  reasonable  time,  and  in  many 
cases  this  does  not  put  the  consignor  in  a  better  position  than  under 
the  condition.  There  is,  therefore,  no  anomaly  in  holding  that  such 
a  condition  is  not  within  the  Traffic  Act,  if  such  a  construction  is 
otherwise  favoured.  The  result  would  be  that  the  condition  would  be 
good  though  not  in  writing  or  signed,  and  even  though  it  extended  to 
negligence. 

(c)  "Horses,  Cattle,  or  Other  Animals." — Section  7,  and  the  pro- 
visos thereto  discussed  in  this  section  apply  to  animals,  and,  in 
addition,  the  second  proviso  to  section  7  not  here  considered  applies 
to  them  exclusively.     It  is  considered  in  title  XXXV. 

(d)  "Articles,  Goods,  or  Things." — These  are  "  plain  words,"  and 
it  is  very  difficult  to  see  how  any  kind  of  chattels  can  be  excluded. 
At  any  rate,  whenever  the  point  has  been  raised,  it  has  been  finally 
resolved  that  the  property  in  question  was  included. 

The  chief  question  on  which  discussion  arose  was  whether 
passengers'  luggage  is  included.  In  Stewart  v.  L.  &  N.  W.  By. 
(  (1865)  3  H.  &  C.  135)  the  Court  of  Exchequer  held,  practically  with- 
out reasons  given,  that  passengers'  luggage  was  not  within  section  7. 
The  point  was  further  considered  by  the  Court  of  Appeal  in  Cohen  v. 
8.  E.  Ry.  ((1877)  2  Ex.  D.  253),  and  Stewart's  Case  was  unhesitatingly 
overruled.  Mellish,  L.J.,  said  (at  pp.  259-260): — "Then  the  ques- 
tion is  this :  does  section  7  of  the  Railway  and  Canal  Traffic  Act 
apply?  It  seems  to  me  that  passengers'   luggage   comes   within 

the  plain  words  of  that  section.  It  is  said  that  passengers'  luggage  is 
not  '  articles,  goods,  or  things  '  ;  but  it  seems  to  me  passengers' 
luggage  must  be  articles,  goods,  or  things,  and  come  within  those 
plain  words;  and  it  is  not  because  in  other  sections  of  the  Act,  or, 
possibly,  in  some  other  Act,  the  Legislature  may  have  used  the  word 
'  luggage  '  when  they  intended  to  speak  of  the  luggage  of  a  passenger, 
that  it  can  be  said  that  the  words  '  articles,  goods,  or  things  '  are 
not  sufficient  in  their  generality  to  include  passengers'  luggage.  They 
are  clearly  sufficient.   .  And  it  (luggage)  not  only  comes  within  the 

words,  but  it  comes  within  the  mischief  which  the  Act  contemplated; 
because  it  is  obvious  that  if  the  company  choose  to  insert  at  the 
back  of  their  ticket  some  regulation  that  they  will  not  be  answerable 
for  the  loss  of  passengers'  luggage  by  themselves  or  their  agents,  it 
comes  within  the  mischief  which  the  Act  contemplated."  So  in 
Bunch  v.  G.  W.  Ry.  ( (1886)  17  Q.  B.  D.  215,  at  p.  225),  Lindley, 
L.J.,  says: — "  They  (the  company)  are  not  common  carriers  inrespect 
of  luggage  taken  by  passengers  into  the  carriages,  but  they  are  liable 
for  negligence,  and  it  appears  to  me  such  a  notice  as  they  put  out,  and 
such  a  profession  as  they  make,  is  met  by  the  provision  of  the  Railway 
and  Canal  Traffic  Act,  sect.  7.  It  is  true  that  in  Cohen  v.  S.  E.  Ry. 
(supra)  the  luggage  there  was  not  taken  with  the  passenger,  but  as  I 
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understand  Mellish,  L.J.'s,  judgment,  it  extends  „  beyond  that,  and 
applies  to  all  luggage  which  is  carried,  whether  with  passengers  or 
otherwise." 

In  Cutler  v.  N.  L.  By.  ( (1887)  19  Q.  B.  D.  64)  the  plaintiff,  when 
taking  a  season  ticket,  had  signed  a  special  contract  which  provided 
that  the  company  should  not  be  responsible  for  any  passengers'  luggage 
unless  fully  and  properly  addressed  with  the  name  and  destination  of 
the  owner.  The  Act  was  held  to  apply  and  the  condition  was  declared 
unreasonable.  There  has  been  some  doubt  as  to  the  liability  of  a  rail- 
way company  in  respect  of  passengers'  luggage,  particularly  when  it 
is  carried  under  the  actual  control  of  the  passenger  (see  title  LXXXIX, 
note  (d) ).  The  contention  unsuccessfully  urged  in  the  above  cases 
was  based  on  the  supposition  that  on  this  ground  the  Traffic  Act  did 
not  apply.  But  this  is  a  complete  misapprehension.  The  carriers' 
position  in  default  of  a  special  contract  can  have  no  bearing  on  the 
form  and  matter  of  a  special  contract  when  one  is  attempted  to  be 
made.  This  was  clearly  decided  in  Wilkinson  v.  L.  &  Y  By.  (  [1907] 
2  K.  B.  222).  The  company  offered,  though  under  no  obligation  so  to 
do,  to  carry  as  passengers'  luggage,  free  of  charge,  certain  weights  of 
samples  when  accompanied  by  a  commercial  traveller  "  on  the  con- 
dition that  the  company  is  relieved  from  all  liability  for  loss,  damage, 
misdelivery,  or  delay."  The  plaintiffs  availed  themselves  of  this  offer, 
but  did  not  sign  the  condition.  The  samples  were  lost  through  the 
negligence  of  the  company's  servants.  The  plaintiffs  recovered.  Lord 
Alverstone,  C.J.,  said  (at  p.  227): — "  It  was  urged  by  Mr.  Russell 
that,  because  the  railway  company  need  not  have  made  this  conces- 
sion, and  might  have  declined  to  allow  samples  to  be  carried  as 
passengers'  luggage  at  all,  or  might,  if  they  saw  fit,  have  refused  to 
allow  more  than  the  lesser  quantity  of  luggage  to  be  carried,  the 
position,  so  far  as  these  samples  were  concerned  was  not  one  of  con- 
tract, but  of  mere  licence.  It  has  been  held  in  more  than,  one  case 
that  section  7  applies  to  passengers'  luggage  (see  Cohen  v.  8.  E.  By. 
(supra)),  and  in  my  judgment  the  section  at  least  applies  to  all  cases 
in  which  the  goods  are  being  carried  by  a  railway  company  under  a 
contract  of  carriage,  be  they  passengers'  luggage  or  not.  It  was 
suggested  that  mere  receipt  by  the  railway  company  for  the  purpose 
of  carriage  would  be  sufficient  to  bring  the  case  within  the  section. 
I  do  not  wish  to  express  any  opinion  on  that  ppint ;  it  is  not  necessary 
for  the  decision  of  the  present  case,  and  I  do  not  wish  to  express  any 
opinion  upon  what  the  true  view  would  be,  assuming  that  the  Court 
should  find  upon  the  facts  of  any  particular  case  that  goods  were 
being  taken  by  the  plaintiff  as  a  mere  licensee,  and  not  being  carried 
by  the  railway  company  under  a  contract  of  carriage." 

"  The  defendants'  counsel  also  contended  before  us,"  said  Fletcher 
Moulton,  L.J.  (at  p.  230),  "  that  the  operation  of  section  7  of  the  Act 
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of  1854  is  confined  to  cases  where  the  railway  company  can  be  com- 
pelled to  carry  the  articles  in  the  manner  in  which  they  were  actually 
carried.  I  can  find  no  justification  for  this  contention.  The  section 
does  not  make  the  liability  depend  upon  the  obligation  to  receive  the 
articles,  but  on  the  fact  of  receiving  them."  l 

If,  indeed,  a  company  could  do  away  with  the  application  of 
section  7  by  giving  some  voluntary  concession  in  the  manner  of 
carriage,   the  section  could   easily  be  made  a   dead-letter. 

(e)  "Receiving,  Forwarding,  or  Delivering." — The  object  of  these 
words  was,  and  their  general  effect  has  been,  to  confine  the  operation 
of  the  section  to  contracts  of  carriage ;  and  it  has  no  application  to 
cases  which  do  not  concern  "  receiving,  forwarding,  or  delivering," 
these  words  being  repeated  in  both  the  provisoes  dealing  with  special 
contracts.  But  the  modus  operandi  of  this  restriction  is  important. 
No  special  contract  is  ever  declared  absolutely  void,  but  only  not  just 
and  reasonable  with  reference  to  the  facts  of  any  particular  case. 
Therefore  the  section  will  not  apply  merely  because  the  terms  of  a 
condition  cover,  inter  alia,  loss  or  injury  in  receiving,  forwarding,  and 
delivering;  but  it  can  only  apply  when  the  actual  loss  or  injury  has  in 
fact  occurred  in  receiving,  forwarding,  or  delivering  the  goods. 

To  the  consideration  of  the  cases  where  the  meaning  of  these 
words  has  been  discussed  it  must  be  premised  that  some  common 
form  conditions  are  so  obviously  unaffected  by  the  Act  that  express 
decisions  to  that  effect  have  never  become  necessary.  Thus,  con- 
ditions concerning  the  carrier's  lien  are  clearly  outside  the  Act,  for 
the  lien  cannot  come  into  operation  until  the  transit  is  ended  (Wiltshire 
Iron  Go.  v.  G.  W.  By.  (1871)  L.  E.  6  Q.  B.  776). 

Where  a  company  is  holding  goods,  not  as  a  carrier  but  as  a 
warehouse-keeper,  the  Act  does  not  apply  {Van  Toll  v.  8.  E.  By. 
(1862)  12  C.  B.  (N.  S.)  75).  "  Now,  looking  at  the  Act  of  Parliament, 
it  is  clear  to  my  mind  that  when  it  talks  of  the  receiving,  forwarding, 
and  delivering  as  matters  in  respect  of  which  contracts  are  to  be 
entered  into,  which  are  to  be  void,  unless  signed,  it  deals  with  the 
receipt,  forwarding,  and  delivery  of  goods  by  carriers,  and  does  not 
deal  with  such  accommodation  as  that  which  is  in  question  in  this 
case.  The  accommodation  given  at  the  cloak-room  of  a  railway  station 
on  persons  arriving  who  do  not  choose  to  carry  their  sacks  or  their 
small  matters  in  their  hands  about  with  them  in  town,  but  prefer  to 
leave  them  in  a  convenient  place  whence  they  may  have  them  when 
they  call  for  them,  is  not  a  thing  which  is  at  all  essential  to  or  neces- 
sarily connected  with  the  business  of  a  carrier :  and  I  think  Mr.  Need- 
ham's  argument  was  not  well  founded  when  he  said  that  the  company 
are  bound  to  afford  such  a  convenience  to  persons  who  use  the  railway. 
I  do  not  think,  even  if  it  was  so,  that  the  case  would  come  within  the 
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former   section  of  the  Act   (section  2),   certainly  not  within  the   last 
section    (section    7)  " — (Willes,    J.,    at   pp.    85-86). 

Further,  where  a  company  has  made  a  contract  for  carriage  partly 
on  its  own  line  and  partly  beyond  such  line,  a  condition  exempting  the 
company  from  liability  beyond  the  limits  of  its  own  line  is  not  within 
section  7,  because  it  is  not  a  condition  relating  to  "  receiving,  forward- 
ing, or  delivering,"  within  the  meaning  of  the  Act.  The  history  of  this 
ruling  stands  in  this  way.  In  Aldridge  v.  0.  W,  Ry.  ((1864)  15  C.  B. 
(N.  S.)  582)  the  condition  provided  that  the  company's  responsibility 
should  cease  when  goods  should  have  been  delivered  over  to  another 
carrier  in  the  usual  course  for  further  conveyance.  The  Court  held 
this  condition  reasonable,  but  Williams,  J.,  concluded  the  judgment 
of  the  Court  in  these  words  (at  p.  599):  "  But  we  must  not  be  con- 
sidered as  deciding  that,  in  the  case  before  the  Court,  it  was  necessary 
for  the  defendants  to  bring  themselves  within  the  proviso  in  that  Act 
of  Parliament  (the  Traffic  Act) ;  for  the  result  of  the  facts  in  this 
particular  case  may  be  that  the  defendants'  undertaking  as  carriers 
extended  only  to  the  transit  on  their  own  line,  and  that,  in  forwarding 
the  goods  on  a  further  line,  the  defendants  acted  merely  as  forwarding 
agents."  The  question  was  discussed  more  elaborately  in  the  case  of 
Zunz  v.  S.  E.  Ry.  (  (1869)  L.  K.  4  Q.  B.  539),  where  Cockburn,  C.J., 
gives  his  reasons  as  follows  :  ' '  The  case  really  becomes  narrowed  to 
the  simple  question  whether  the  Railway  and  Canal  Traffic  Act,  1854, 
applies  to  such  a  case  as  this,  and  I  am  very  clearly  of  opinion  it 
does  not.  It  only  applies  to  a  line  which  the  company  against  whom 
an  action  is  brought  are  working  for  themselves.  Section  2,  which  is 
the  important  section,  I  think  indicates  the  whole  scope  and  intention 
of  the  legislature.  It  enacts  '  Every  railway  company,  canal  company, 
and  railway  and  canal  company,  shall  according  to  their  respective 
powers  afford  all  reasonable  facilities  for  the  receiving  and  forwarding 
and  delivering  of  traffic  upon  and  from  the  several  railways  and  canals 
belonging  to  or  worked  by  such  companies  respectively. '  That  being 
the  general  purpose  of  the  Act,  we  come  to  section  7,  which  is  the  one 
upon  which  the  plaintiff  is  obliged  to  rely,  and  there  we  find  it  said : 
[He  read  the  part  set  out  in  this  title.]  "Now,  it  is  to  be  observed  that 
the  language  of  section  7,  in  speaking  of  the  receiving,  forwarding,  or 
delivering  of  the  goods  and  articles,  corresponds  exactly  with  the 
terms  used  in  section  2.  Looking  at  the  general  scope  of  the  statute, 
limiting  its  enactments  to  railways  and  canals  belonging  to  or  worked 
by  the  railway  or  canal  companies,  it  seems  to  me  impossible  to  say 
when  you  come  to  apply  section  7  that  that  section  is  to  be  carried  any 
farther  than  section  2.  The  general  provision  is  that  whenever  the 
company  is  working  its  own  line  or  any  other  line  which  it  has 
obtained  power  to  work,  it  shall  afford  all  reasonable  facilities  for  the 
receiving,  forwarding,  and  delivering  of  traffic ;  it  shall  not  be  a  matter 
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of  option,  it  shall  not  be  a  matter  in  which  the  convenience  of  the 
company  alone  is  to  be  considered.  .  .  .  Then  section  7  takes  the 
matter  up  in  the  same  way,  and  provides  that  companies  shall  not, 
as  they  have  hitherto  attempted  to  do,  and  in  various  instances 
have  succeeded  in  doing,  secure  to  themselves,  by  notices  and  by 
special   contracts,    immunity   in   respect    of   losses.  Surely    that 

means,  as  in  section  2,  where  they  are  acting  on  their  own  lines.  It 
can  never  mean  if  companies  choose  to  make  special  contracts  with 
regard  to  goods  carried  beyond  their  own  line,  or  lines  which  they 
have  acquired  powers  to  run  over,  that  they  shall  not  be  at  liberty  to 
restrict  those  contracts  by  conditions.  Duties  are  imposed  upon  them 
by  this  Act,  but  those  duties  are  limited  to  their  own  lines."  Kent 
v.  M.  By.  (  (1874)  L.  E.  10  Q.  B.  1)  carried  the  matter  this  much 
further,  that  in  such  a  case  when  damage  has  occurred  it  is  for  the 
defendant  company  to  show  that  it  took  place  off  its  own  lines,  and 
that  the  real  test  is  whether  the  goods  are  or  are  not  still  in  its 
custody.  In  this  case  the  Court  expressed  a  doubt  whether,  on  the 
facts,  the  plaintiff  was  bound  by  the  condition,  but  this  had  not  to  be 
decided,  and  there  was  no  suggestion  that  it  must  be  just  and 
reasonable. 

The  point  arose  quite  recently  in  Ireland  in  Mahony  v.  Waterford, 
Limerick,  and  Western  By.  ([1900]  2  I.  E.  273),  and  was 
resolved  in  the  sajxie  way.  Palles,  C.B.,  thought  that  Zunz's  Case 
(supra)  might  be  distinguished  on  the  ground  that  the  contract  was 
to  carry  to  France,  and  therefore  the  portion  external  to  the  defendant 
company's  lines  was  outside  the  jurisdiction  (though  clearly  Cockburn, 
C.J.,  decided  the  point  with  no  reference  to  such  a  distinction);  but 
he  also  thought  the  passage  from  the  judgment  in  Aldridge's  Case 
quoted  above,  inasmuch  as  it  had  never  been  questioned  since,  was  con- 
clusive of  the  matter.  Of  course,  where  a  through  contract  is  made,  and 
one  company  is  contracting  as  agent  for  another  company,  to  exempt 
the  latter  from  liability  for  negligence  on  its  own  lines,  the  contract  is 
within  section  7,  and  must  be  reasonable  and  signed  if  it  extends  to 
negligence  (see  Barratt  v.  G.  N.  By.  (1904)  20  T.  L.  E.  175). 

A  signed  condition  that  no  claim  for  loss  would  be  allowed  unless  made 
within  seven  days  after  the  time  when  the  goods  should  have  been 
delivered  was  held  reasonable  in  Lewis  v.  G.  W.  By.  (  (1860)  29  L.  J. 
Ex.  425);  but  in  Ireland,  in  a  case  where  Lewis  v.  G.  W.  By.  was 
cited  and  referred  to  in  the  judgment,  the  Court  expressed  the  opinion 
that  a  similar  condition  limiting  claims  for  injury  to  three  days  after 
delivery  was  not  within  the  Act  at  all,  as  it  related  to  "  something  to 
occur  after  delivery  "  (Moore  v.  G.  N.  By.  of  Ireland  (1882)  10  L.  E.  I. 
95).  This,  it  is  submitted,  is  the  correct  view.  (But  see  Murphy  v. 
M.  G.  W    Ry.  [1903]  2  L.  E,  5  and  title  XXII,  note  (/)  (v).) 

It  is  to  be  noted  that  in  all  questions  such  as  the  above  it  is  not 
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conclusive  that  a  condition  is  within  the  Act  that  it  has  been  held  to 
be  reasonable.  Cases,  not  infrequently,  can  more  easily  be  disposed 
of  by  holding  the  condition  reasonable  in  fact,  than  by  deciding 
whether  it  had  to  be  reasonable  in  law. 

But  the  words  "  receiving  "  and  "  delivering  "  are  sufficiently 
general  and  large  to  cause  the  Act  to  apply  not  merely  to  cases  where  a 
contract  of  carriage  has  been  entered  into,  but  to  cases  where  there 
is  not  as  yet  a  binding  contract,  and  to  a  time  which,  in  the  ordinary 
course  of  business,  will  invariably  be  prior  to  the  making  of  the 
contract  (Hodgman  v.  West  Midland  By.  (1864)  33  L.  J.  Q.  B.  233; 
5  B.  &  S.  173:  affirmed  in  the  Exchequer  Chamber  (1865)  35  L.  J. 
Q.  B.  85).  A  horse  was  injured,  through  the  company's  negligence, 
between  the  time  of  its  arrival  on  the  company's  premises  and  its 
disposal  in  a  horse-box.  It  was  still  in  the  physical  custody  of  the 
consignor,  but  was  being  moved  in  accordance  with  the  instructions 
of  a  porter.  No  contract  had  been  entered  into.  The  jury  returned 
a  verdict  for  the  plaintiff  for  £1,000,  but  by  the  terms  of  a  subsequent 
proviso  to  the  clause  under  discussion  (for  the  terms  of  which  see 
title  XXXV),  if  the  section  applied,  the  company  was  only  liable  up 
to  £50  unless  a  declaration  of  value  had  been  made  (which  was  not 
the  case)  by  thet  person  ' '  sending  or  delivering ' '  the  horse  ' '  at  the 
time  of  such  delivery."  The  section  was  held  to  be  applicable  and 
the  damages  were  reduced  to  £50.  "  If  I  thought  that  the  17  &  18 
Vict.  c.  31, .  s.  7,  extended  only  to  neglects  or  defaults  after  the 
relation  of  carrier  and  customer   was   completely   established.  I 

should  also  think  the  proviso  did  not  apply,  and  consequently  that  the 
plaintiff  was  entitled  to  recover  the  larger  sum,  but  I  have  not  been 
able  to  come  to  that  conclusion.  Neither  section  (i.e.,  section  2 

or  section  7)  is  confined  in  words  to  the  carriage  or  forwarding  and 
delivering  of  goods  after  they  are  received,  and  I  think  the  spirit  and 
intention  of  the  enactment,  as  well  as  the  words,  apply  to  all  that  is 
to  be  done  as  part  of  the  receiving,  though  before  the  receipt  is  com- 
plete, as  well  as  to  what  is  done  after  it  is  complete  "  (Blackburn, 
J.,  33  L.  J.  Q.  B.,  at  pp.  238,  239).  This  construction  will  not 
usually  enure  to  the  company's  benefit.  While  it  necessitates,  as 
Blackburn,  J.,  expressly  states,  that  every  consignor  of  animals  to 
which  the  second  proviso  applies,  if  he  wishes  the  company  to  be 
liable  beyond  a  fixed  amount  from  the  moment  the  animals  reach  its 
premises,  must  previously  declare  their  value ;  it  also  involves  in  all 
cases  that,  if  the  company  desires  to  exempt  itself  from  liability  for 
negligence  from  the  moment  "  receiving  "  begins,  a  signed  and  reason- 
able contract  must  be  made  before  the  goods  reach  its  premises.  It 
has,  however,  been  held  by  the  Court  of  Appeal  in  Ireland  {Knox  v. 
O.  N.  Ry.  {Ireland)  [1896]  2  I.  B.  632)  that  a  contract  relieving  the 
company  from   liability  for  negligence   will   protect  it  though    signed 
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after  the  injury  has  taken  place.  The  facts  of  the  case  were  very 
similar  to  those  in  Hodgman's  Case,  but,  after'  the  horse  was,  injured, 
the  groom,  as  agent  for  the  consignor,  signed  a  contract  which,  in 
consideration  of  the  payment  of  a  lower  rate,  relieved  the  company 
from  liability  for  negligence.  To  the  contention  that  a  condition  re- 
lieving from  past  negligence  must  be  unreasonable,  Walker,  L.C., 
replied  that,  as  there  was  an  option  of  an  alternative  rate,  for  which 
the  company  undertook  liability  for  negligence,  this  contention  was  un- 
sound. Barry,  L.  J.,  dissented,  holding  that  only  a  subsequent  release, 
or  accord  and  satisfaction,  could  relieve  the  company.  Moreover, 
it  was  assumed,  rather  than  decided,  that  the  groom  had  authority 
to  act  as  he  did.  Even  the  wide  authority  which  the  statute 
undoubtedly  confers  on  the  person  actually  delivering  traffic  to  sign  a 
contract  on  behalf  of  the  owner  (see  title  XXII,  note  (g) )  may  not 
embrace  an  authority  to  enter  into  a  contract  which  relieves  the  com- 
pany from  liability  for  accrued  damage.  "  Receiving,  forwarding,  and 
delivering"  do  not  necessarily  describe  a  continuous  transaction.  A 
common  carrier  is  not  bound  to  accept  goods  at  an  unreasonable  time 
before  he  professes  to  begin  his  journey  (see  title  IV,  note  (c) ),  and, 
if  he  consents  to'  accept  them,  he  may  insist  on  terms  limiting  his 
liability  for  loss  or  injury  to  the  goods  between  their  receipt  and  the 
beginning  of  the  transit.  The  section  under  discussion  will  apply  to 
the  receipt  of  the  goods  if  the  carrier  is  a  railway  or  canal  company, 
and  it  will  apply  during  transit,  but  it  has  no  application  while  the 
company  is  holding  as  a  warehouseman  (see  the  early  part  of  this 
note).  More  important  consequences  are  likely  to  arise  at  the  end 
of  the  transit.  If  the  consignee  fails  to  take  delivery  in  the  reasonable 
time,  the  company  becomes  a  mere  warehouseman  of  the  goods 
without  any  express  agreement  to  that  effect  (Chap'm.a.n,  v.  G.  W.  By. 
(1880)  5  Q.  B.  D.  278;  see  title  XIII,  note  (c)).  The  section  applies 
until,  through  the  consignee's  delay,  the  company  becomes  a  .ware- 
houseman, and  it  applies  again  during  delivery,  whenever  it  takes 
place,  but  it  has  no  application  to  the  intervening  period.  Railway 
companies'  consignment  notes  and  notices  of  arrival  frequently  contain 
a  term  denning  the  word  ' '  transit, ' '  and  providing  that  when 
"  transit,"  as  so  defined,  is  ended,  the  company  hold  the  goods  as  a 
warehouseman  only,  or  stipulating  that  at  a  certain  time  the  com- 
pany's liability  as  carrier  shall  cease.  If,  however,  there  should  be  a 
provision  exempting  the  company  from  liability  for  negligence  when 
acting  as  a  warehouseman,  and  damage  results  at  a  time  when 
"  transit  "  has  ceased  under  the  contract,  but  "  forwarding  "  has  not 
ceased  under  the  statute,  there  can  be  no  doubt  that  such  a  condition 
is  within  the  section  (see  title  XIV,  note  (b)). 

(/)  "Neglect  or  Defavlt." — Default  means  "default  in  the  nature  of 
negligence."     "  Having  regard  to  the  terms  of  the  Railway  and  Canal 
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Traffic  Act,  and  to  the  history  of  the  law,  and  the  occasion  for  the  Act, 
it  seems  most  reasonable  to  hold  that  it  extends  only  to  negligence, 
or  default  in  the  nature  of  negligence,  or  within  the  scope  of  the 
servants' employment"  (Wright,  J.,  <S haw  v.  G.W.Ry.  [1894]  1  Q.  B. 
373,  at  p.  383).  Default  does  not  mean  a  mere  breach  of  the  duty 
to  carry  safely,  which  the  company  would  be  under  if  it  was  a  common 
carrier.  And,  therefore,  it  is  not  sufficient  for  the  plaintiff  merely  to 
prove  a  loss  for  which,  prima  facie,  the  company  would  be  liable  at 
common  law,  and  then  set  up  that  any  condition  which  exempts  the 
company  must  be  within  the  Act,  because  it  protects  it  from  a 
"  default  "  in  not  carrying  safely  (Buckley,  L.J.,  Sutcliffe  v.  G.  W. 
By.   [1910]  1  K.  B.  478,  at  pp.  496,  497). 

The  whole  section  is  limited  to  cases  of  neglect  or  default,  and 
has  no  ulterior  application.  Statements  are  not  infrequently  to  be 
found  which  convey  the  impression  that  every  special  contract  of 
carriage  made  by  a  railway  or  carial  company  must  be  reasonable  and 
signed.  This  is  a  complete,  though  widespread,  error;  there  is  no 
such  requirement  unless  the  contract  limits  the  company's  liability 
for  neglect  or  default  in  carrying.  There  is,  however,  a  problem  of 
some  difficulty,  namely,  whether  it  is  open  to  anyone  whose  goods  are 
lost  or  injured  to  attack  the  reasonableness  of  a  condition  respecting 
neglect  or  default,  in  cases  where  it  is  not  established  how  the  loss  in 
fact  occurred,  or  whether,  before  the  Court  can  consider  the  reason- 
ableness of  the  condition,  it  must  be  satisfied,  first,  that  the  condition 
is  concerned  with,  or  embraces,  loss  or  injury  from  neglect  or  default, 
and,  secondly,  that  the  actual  damage  was  caused  by  neglect  or 
default.  There  is  abundant  authority  for  the  proposition  that  when 
a  special  contract  exempts  the  company  "  except  upon  proof  of  neglect 
or  default  "  the  onus  of  proving  neglect  or  default  is  on  the  plaintiff 
{Smith  v.  M.  Ry.  (1887)  57  L.  T.  813)  and,  even  if  the  maxim  res  ipsa 
loquiter  applies  at  all,  it  cannot  apply  unless  the  plaintiff  has  estab- 
lished a  loss  or  injury  from  which  a  natural,  and  not  a  conjectural, 
inference  arises  that  it  was  due  to  neglect  or  default  (Russell  v. 
L.  &  S.  W.  Ry.  (1908)  24  T.  L.  E.  548).  But  where  the  contract 
exempts  the  company  in  the  case  of  neglect  or  default,  and  .there  has 
been  a  casualty,  must  the  plaintiff  prove  that  the  casualty  is  due  to 
neglect  or  default  before  he  attacks  the  condition,  or  may  he  attack  the 
condition  in  the  abstract,  and  thus  attempt  to  place  the  company  in  the 
position  of  a  common  carrier,  without  proving  the  cause  of  the  casualty  ? 

In  Harrison  v.  L.  B.  &,  S.  C.  Ry.  ((I860)  2  B.  &  S.  121),  the 
majority  of  the  Court  of  Queen's  Bench  (Cockburn,  C.J.,  and  Black- 
burn, J.)  held  a  condition  unreasonable  although  the  loss  was  not 
shown  to  have  arisen  from  any  negligence  of  the  company.  The 
condition  was  held  to  be  "  void,"  and  the  company  was  held  liable 
for  the  loss  at  common  law  without  proof  as  to  how  it  arose.      This 
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decision  was  reversed  in  the  Exchequer  Chamber  on  the  ground  that 
the  condition  was  reason'able  (2  B.  &  S.  152),  and  the  latter  decision 
was  overruled  in  Peek  v.  N.  S.  By.  ((1862-3)  10  H.  L:  C.  473), 
Blackburn,  J.,  in  his  opinion  in  Peek  v.  N.  S.  By.  (supra,  at  p.  514), 
reiterates  his  view:  "  I  would  only  observe,  that  in  my  view  of  the 
matter  it  is  quite  immaterial  in  this,,  as  it  was,  I  think,  in  that  case 
(Harrison  v.  L.  B.  &  S.  C.  By.,  supra),  whether  the  injury  arose 
from  the  neglect  of  the  company  or  not.  The  condition,  as  I  think, 
was  either  void  or  valid  ab  initio,  and  before  the  injury  accrued."  In 
Ashendon  v.  L.  B.  &  S.  C.  By.  ((1880)  5  Ex.  D.  191),  Kelly,  C.B., 
and  Hawkins,  J.,  while  holding  that,  under  the  circumstances,  the 
judgment  of  the  Queen's  Bench  in  Harrison's  Case  was  of  no 
authority,  held  a  condition  unreasonable  in  a  case  where  there  was  an 
express  finding  that  there  was  no  neglect  or  default  of  the  company. 
Both  the  above  cases  concerned  the  carriage  of  a  dog. 

However,  the  case  of  Shaw  v.  G.  W.  By.  ([1894]  1  Q.  B.  373)  is 
hardly  to  be  reconciled  with  this  view.  It  is  true  that,  being  a  decision 
of  a  Divisional  Court,  it  is  not  competent  to  overrule  Ashendon's 
Case,  and  it  is  clear  that  Wright,  J.,  had  no  such  intention  because 
he  considered  himself  bound  by  Ashendon  s  Case  to  hold  the  condition 
in  question  unreasonable,:  But  the  Court  nevertheless  held  that  the 
company  could  rely  on  the  condition  because  the  loss  was  due  to<  larceny 
by  a  servant  of  the  company,  and  that  as  this  was  not  "  neglect  or 
default  of  the  company  or  its  servants  "  the  statute  did  not  apply.  It  is 
clear  that  if  the  plaintiff  could  have  attacked  the  condition  without 
establishing  a  loss  by  neglect  or  default,  the  opposite  result  must  have 
followed.  In  Duckham  Brothers  v.  G.  W  By.  ((1899)  80  L.  T.  774) 
Darling,  J.,  held,  in  accordance  with  Shaw's  Case,  that  in  the  absence 
of  negligence  in  fact  the  section  does  not  apply.  "  As  common 
carriers,  not  guilty  of  negligence,  and  so  not  within  the  Railway  and 
Canal  Traffic  Act,  they  (the  company)  might  make  a  condition,  such 
as  this  contained  in  the  consignment  notes,  whether  the  condition 
was  reasonable  or  not."  It  has  been  suggested  above  that,  as  the 
damage  claimed  in  this  case  was.  merely  a  loss  of  market,  and  not 
"  loss  of  or  any  injury  to  "  the  goods,  the  Act  had  no  application  in 
any  event  (note  (b),  supra),  but,  this  point  not  having  been  taken,  the 
case  is  a  direct  authority  on  the  point  now  in  question. 

Finally,  the  last-cited  cases  receive  strong  support  from  the 
judgment  of  Buckley,  L.J.,  in  Sutcliffe  v.  G.  W.  By.  ([1910]  1  K.  B. 
478).  "  Section  7  is  a  section  which,  as  regards  the  statutory  carrier, 
makes  him  liable  only  for  loss  occasioned  by  neglect  or  default,  adding 
that  by  force  of  the  statute  he  necessarily  remains  so  liable  notwith- 
standing a  notice  to  the  contrary,  unless  it  be  such  a  notice  as  is 
allowed  by  the  proviso.  Assuming  that  the  condition  was  not  reason- 
able,   so   that   the   notice    is   ineffectual,    and   the    company   remains 
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exposed  to  the  statutory  liability,  it  is  a  liability  for  loss  occasioned  by 
neglect  or  default.  .  It  is  for  the  plaintiff,  I  think,  to  prove  that  the 
statutory  liability  has  attached.  He  has  given  no  evidence  of  neglect 
or  default,  and  for  this  I  think  he  must  fail  "  (at  p.  497).  Buckley, 
L.J.,  alone  of  the  majority  of  the  Court  of  Appeal,  discussed  this 
question.  Vaughan-Williams,  L.J.,  who  dissented,  was  prepared  to 
hold,  following  the  older  authorities,  that  the  condition  could  be  held 
unreasonable  without  establishing  an  injury  arising  from  the  com- 
pany's negligence.  On  the  whole,  the  more  recent  authorities  appear 
to  establish  that  actual  neglect  or  default  must  be  proved  to  render 
the  Act  applicable.  This  view  accords  with  principle :  to  hold  that, 
though  the  Act  is  expressly  limited  to  "loss  or  injury"  in  "the 
receiving,  forwarding,  or  delivering  ' '  of  goods  due  to  ' '  neglect  or 
default,"  it  yet  applies  in  the  absence  of  neglect  or  default,  while  it 
certainly  does  not  apply  in  the  absence  of  "loss  or  injury"  in 
"  receiving,  forwarding,  or  delivering  "  (see  notes  (b)  and  (e),  supra),  is 
anomalous ;  while  to  hold  that  a  condition  exempting  the  company  for 
neglect  or  default  ' '  may  be  attacked  without  proving  any  neglect 
or  default;  while  at  the  same  time  holding  that,  if  the  condition 
exempts  the  company,  except  for  neglect  or  default,  yet  the  plaintiff 
must  prove  neglect  or  default  or  he  will  fail  (see  Smith  v.  M.  Ry, 
supra),  involves  a  far  greater  anomaly. 

But  the  onus  which  the  plaintiff  must  discharge  can  hardly  be  that 
of  proving  how  the  loss  or  injury  arose,  which  would  seldom  be  in  his 
power.  He  must  prove  more  than  loss  or  injury,  but  the  circumstances 
of  the  loss  or  the  nature  of  the  injury  may  be  sufficient  to  establish  a  case 
more  consistent  with  neglect  or  default  than  with  any  other  cause. 
Thus,  in  Peek  v.  N.  8.  Ry.  (supra.),  all  that  the  plaintiff  proved  was  an 
injury  to  the  marble  work  due  directly  to  wet,  and  indirectly  to  the 
effect  of  wet  on  the  nails  of  the  packages.  This  was  sufficient.  But 
in  Sutcliffe  v.  G.  W  Ry.  (supra)  (where  the  articles  were  unpacked 
cisterns  with  a  projecting  lever,  which  had  so  frequently  been  broken 
in  previous  consignments  that  the  company  refused  to  be  a  carrier  of 
them,  unless  packed,  save  upon  terms  which  exempted  it  except  for 
wilful  default)  mere  proof  of  injury  was  obviously  no  proof  of  neglect 
or  default.  Evidence  sufficient  to  discharge  the  onus  must  vary  with 
the  circumstances.  But  when  the  plaintiff  has  proved  a  prima  facie 
case  of  neglect  or  default,  the  company  must  establish,  to  displace  it, 
that  the  loss  or  injury  was  in  fact  due  to  some  other  cause.  Therefore, 
when  the  onus  shifts  to  the  company,  it  must  prove  how  the  casualty 
occurred  if  it  seeks  to  avoid  the  application  of  the  section  on  the 
ground  that  the  casualty  was  due  to  larceny  or  inevitable  accident  or 
the  like. 

In  truth  the  cases  which  preceded  Shaw  v.  G.  W  Ry.  (supra)  are 
of  little  authority  on  the  point  now  under  discussion,  because  it  was 
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not  recognised,  or  was  at  least  overlooked,  that  the  section  is 
confined  to  cases  of  negligence.  It  was  constantly  said  that  if  a 
company  was,  by  the  operation  of  section  7,  deprived  of  the  benefit 
of  its  contract,  it  was  relegated  to  the  position  of  a  common 
carrier.  But  if  the  section  is  inoperative  save  when  negligence  is 
established,  such  an  observation  is  pointless,  because  the  liability  as 
insurer  has  nothing  to  do  with  the  question :  every  carrier  is  liable  for 
negligence  unless  he  has  validly  limited  his  liability,  and  the  section 
,  is  not  operative  at  all  until  a  casualty  due  to  negligence  is  established. 
Nothing  in  the  history  of  the  section  is  more  remarkable  than  the  fact 
that,  in  spite  of  the  mass  of  authority  upon  it,  no  one  seems  to  have 
considered  the  question  whether  its  operation  was  confined  to  cases 
where  the  company  relies  upon  a  condition  to  exempt  itself  from  liability 
for  proved  negligence  until  the  point  occurred  to  Wright,  J.,  after  the 
conclusion  of  the  arguments  in  Shaw  v.  G.  W  Ry.  (supra).  And  it  is 
hardly  less  remarkable  that  the  consequences  of  the  decision  in  that 
case  have  never  been  adequately  considered  in  any  subsequent  judg- 
ment except  that  of  Buckley,  L.J.,  in  Sutcliffe's  Case  (supra).  In 
Shaw's  Case  there  was  no  dispute  that  the  loss  was  due  to  larceny  of 
a  servant  of  the  company.  But  now  that  it  is  recognised  that  a 
plaintiff  must  prove  a  loss  due  to  the  company's  negligence  before  he 
can  found  upon  the  section  for  the  purpose  of  attacking  the  contract, 
the  question  arises  as  to  the  evidence  which  will  be  considered  suffi- 
cient to  establish  this  issue.  To  put  him  to  strict  proof  of  the  cause 
of  the  casualty  would  impose  upon  him  a  burden  impassible  to 
discharge  in  the  majority  of  cases,  and  compel  him  to  establish  facts 
which  may  well  be  within  the  knowledge  of  the  company,  but  which 
he  will  have  the  utmost  difficulty  in  discovering  and  proving.  It  is 
submitted  that  the  only  way  out  of  the  difficulty  is  by  the  adoption  tff 
some  such  rules  as  are  suggested  above,  though  even  then  it  is  difficult 
to  see  how  in  cases  of  loss  the  plaintiff  can  hope  to  prove  a  loss  more 
consistent  with  negligence  of  the  company  than  with  larceny  by  a 
particular  servant.  And  if  this  difficulty  be  surmounted  by  holding 
that  every  loss  will  be  presumed  to  be  due  to  accident  or  negligence, 
rather  than  felony,  still  the  plaintiff  is  confronted  by  the  difficulty  of 
proving  a  loss  more  consistent  with  negligence  than  with  accident. 

For  accidental  injury  has  long  been  regarded  as  outside  the  Act. 
"  If  the  effect  of  the  condition  was  merely  to  stipulate  that  the 
carriers  should  not  be  responsible  for  any  loss  or  injury  accruing  to 
the  articles  from  accident  (other  than  the  act  of  God  or  the  Queen's 
enemies)  leaving  them  liable  for  all  loss  or  injury  which  could  be  shown 
to  arise  from  their  neglect  or  default,  the  coridition  would,  I  think,  be 
reasonable,  or  rather  it  would  not  be  within  the  enactment  "  (Black- 
burn, J.,  Peek  v.  N.  S.  Ry.  (1862-3)  10  H.  L.  C,  at  p.  510). 
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(g)  "Notice,  Condition  or  Declaration." — These  words  alone  effect 
no  more  than  was  already  effected  by  section  4  of  the  Carriers 
Act  (see  title  XX).  The  present  Act,  being  about  to  limit  the  special 
contracts  which  may  be  made  by  a  railway  and  canal  company,  pro- 
ceeds first  to  recite,  ex  abundante  cautela,  that  what  may  not  be  done 
by  contract  save  in  the  circumstances  set  forth,  shall  not  be  done 
at  all  by  public  notice.  This  was,  however,  already  law,  for  section  4 
of  the  Carriers  Act  enacts  it  in  general  terms. 


Restrictions  on  Contracts  Limiting  Liability  for  Negligence — 
The  Provisos  as  to  Special  Contracts. 

(XXII.)  Provided  always,  that  nothing  herein  contained 
(see  title  XXI)  shall  be  construed  to  prevent  the  said  com- 
panies from  making  such  conditions  (a)  with  respect  to  the 
receiving,  forwarding,  and  delivering  (b),  of  any  of  the  said 
animals  (c),  articles,  goods,  or  things  (d),  as' shall  be  adjudged 
by  the  Court  or  judge  (e)  before  whom  any  question  relating 
thereto  shall  be  tried,  to  be  just  and  reasonable  (/) :  Provided 
also,  that  no  special  contract  between  such  company  and  any 
other  parties  respecting  the  receiving,  forwarding,  or  deliver- 
ing of  any  animals,  articles,  goods,  or  things  as  aforesaid  shall 
be  binding  upon  or  affect  any  such  party  unless  the  same  be 
signed  by  him  or  by  the  person  delivering  such  animals, 
articles,  goods,  or  things  respectively  for  carriage  (g)  (Kail- 
way  and  Canal  Traffic  Act,  1854,  s.  7). 

(a)  "  Conditions  "  in  this  proviso,  and  "  speioial  contract  "  have  an 
identical  meaning,  and  the  meaning  is  simply  "  special  contract,"  so 
that  every  special  contract  must  be  both  reasonable  and  signed  (Peek 
v.  N.  S.  By.  (1862-3)  10  H.  L.  C.  473).  This  was  not  what  the 
framers  of  the  Act  intended  (Lord  Bramwell,  M.  S.  &  L.  By.  Co.  v. 
Brown  (1883)  8  A.  C,  at  p.- 716):  the  language  used  is  alone  strong 
evidence  of  this.  But  the  framers  of  the  Act  appear  to  have  been 
badly  advised;  for,  firstly,  they  accepted  the  very  doubtful  view  that 
a  carrier  could  impose  conditions  on  a  consignor  by  a  mere  notice,  and 
secondly,  they  entirely  overlooked  the  fact  that  since  1830  section  4 
of  the  Carriers  Act  had  robbed  a  notice  of  any  such  effect.  It  was 
never  possible  to  construe  the  Act  as  its  framers  intended :  the  only 
possible  construction's  were  either  to  regard  the  first  proviso  as 
meaningless,  or  to  construe  "  conditions  "  as  synonymous  with 
"special  contract."     Bearing  in  mind  the  rule  of  construction  that 
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every  part  of  an  Act  of  Parliament  must  be  given  some  meaning  if 
possible,  the  decision  in  Peek's  Case  was  inevitable  (see  title  XIX). 

(b)  See  note  (e)  to  the  previous  title. 

(c)  As  to  animals  see  titles  XXXIV  and  XXXV. 

(d)  See  note  (d)  to  the  previous  title. 

'  (e)  "  Adjudged  by  the  Court  or  a  Judge." — This  question,  though 
one  of  fact,  must  not  in  any  way  be  left  to  the  jury.  "  Although  the 
question  as  to  the  reasonableness  of  the  condition  may  with  propriety 
be  described  as  a  jury  question,  yet  it  must  always,  in  my  opinion,  be 
decided  by  the  Bench.  When  it  arises  in  the  course  of  a  jury  trial  it 
appears  to  me  that  the  question  is  not  within  the  province  of  the  jury : 
because  the  Legislature  has  expressly  enacted  that  it  shall  be  deter- 
mined by  '  the  Court  or  judge,'  and  the  jury  is  neither  the  one  nor  the 
other.  I  think  that  in  such  a  case  the  presiding  judge  is  bound  to 
decide  upon  the  evidence  before  him  and  to  direct  the  jury  accord- 
ingly ;  and  that  he  is  not  entitled  to  ask  the  jury  to  find  the  facts  which 
he  may  consider  it  necessary  to  ascertain  in  forming  his  own 
judgment"  (G.  W  By.  v.  McCarthy  (1887)  12  A.  C.  218,  at  p.  239, 
Lord  Watson). 

In  Dickson  v.  G.  N.  By.  ( (1886)  18  Q.  B.  D.  176,  at  p.  181)  Lord 
Bsher,  M.B.,  said:  "  If  the  case  is  tried  before  a  judge  and  jury  I 
think  it  isi  for  the  judge  to  say  whether  the  condition  is  reasonable, 
although  I  think,  if  he  needs  any  assistance  with  regard  to  facts 
material  for  the,  determination  of  that  question,  he  may  ask  the  jury 
to  find  such  facts."  However,  in  Sheridan  v.  M.  G.  W.  By.  ((1888) 
24  L.  B.  I.  146),  it  was  considered  that  the  decision  of  the  House  of 
Lords  in  McCarthy's  Case  (supra)  had  somewhat  limited  the  scope  of 
Lord  Esher's  dictum.  While  "a  conflict  of  testimony"  (Gibson,  J., 
at  p.  157)  must  be  for  the  jury,  nothing  can  be  left  to  it  which  will 
permit  it  to  "  adjudge"  as  to  the  reasonableness  of  the  condition 
(Johnson,  J.,  at  p.  159);  and  "if  any  question  of  fact  has  to  be 
ascertained,  in  the  way  of  the  judge's  decision  upon  that  point 
(reasonableness)  I  consider  the  rule  of  practice  to  be,  not  that  he  should 
ascertain  the  facts  through  the  jury,  as  Lord  Esher  suggests,  but  that 
he  should  inform  himself  on  the  subject  by  the  evidence  if  necessary  " 
(O'Brien,  J.,  at  p.  166). 

The  question  is  always  open  to  the  Court  on  appeal  (Lord 
Wensleydale,  Peek  v.  N.  S.  By.,  supra,  at  p.  576;  Channell,  B.,  Beal 
v.  South  Devon  By.  Co.  (1860)  29  L.  J.  Ex.  441,  at  p.  447),  and 
therefore  no  decision  of  a  Court  of  first  instance  on  the  reasonableness 
of  a  condition  can  justify  the  granting  of  a  new  trial  (Lord  Herschell, 
G.  W  By.  v.  McCarthy,  supra,  at  p.  229).  In  Sutcliffe  v.  G.  W.  By. 
([1910]  IK.  B.  478,  at  p.  496)  Buckley,  L.J.,  treated  the  question 
whether  a  condition  is  just  and  reasonable  as  a  mixed  question  of  law 
and  fact,  and  thought  that  in  so  far  as  fact  was  in  question  the  Court 
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of  Appeal  could  not  review  the  findings  of  a  County  Court  judge.  But 
on  the  above  authorities  this  seems  doubtful;  the  better  view  is,  it  is 
suggested,  that,  as  the  question  is  not  at  all  an  ordinary  issue  of  fact, 
the  whole  of  the  materials  on  which  the  judge  adjudicated,  including 
any  facts  found  for  the  purpose  of  deciding  the  question  of  reason- 
ableness, are  open  to  review. 

(/)  "  Just  and  Reasonable." — The  procedure  by  which  the  question 
of  the  reasonableness  of  a  contract  is  decided  has  been  explained  in 
the  previous  note.  It  is,  however,  necessary  to  point  out  that  no  form 
of  contract  is  ever  held  to  be  void  in  all  circumstances;  it  is  merely 
held  to  be  not  just  and  reasonable  with  respect  to  the  facts  of  a 
particular  case.  Strictly  it  is  no  precedent,  but,  as  the  question  is 
reserved  for  the  Court,  and  as  the  circumstances  in  which  particular 
conditions  fall  to  be  considered  are  usually  similar,  the  result  has  been 
that,  unless  a  decision  is  confessedly  based  on  exceptional  facts,  it  is 
regarded  in  substance  as  an  authority  applicable  to  other  not  dissimilar 
cases,  and  this  is  so  in  practice,  although  Lord  Blackburn's  view  that 
the  contract  is  either  void  or  valid  ab  initio  has  not  found  favour  in 
recent  times  (see  title  XXI,  note  (/) ).  The  cases  have  laid  down  certain 
broad  principles  which  it  is  necessary  to  treat  under  separate  heads. 

1.  The  Alternative  Rate. — The  Act  says  nothing  about  alternative 
rates,  and  the  whole  of  the  law  on  this  most  important  question  rests 
on  the  cases,  the  sequence  of  which  is  as  follows:  — 

In  Simons  v.  G.  W  Rij.  (  (1856)  18  C.  B.  805)  it  was  held,  though 
no  elaborate  judgment  was  given,  that  a  condition  which  exempted 
the  company  from  liability  for  any  loss  or  damage,  however  caused, 
when  the  goods  were  carried  at  a  special  or  mileage  rate  was  just  and 
reasonable.  , 

In  Peek  v.  N.  S.  Rij.  (  (1862-3)  10  H.  L.  C.  473)  the  condition 
protected  the  company,  in  the  opinion  of  the  House  of  Lords,  in  the 
case  of  loss  or  injury,  however  caused,  unless  a  declaration  of  the 
value  was  made,  and  an  insurance  in  proportion  to  the  value  paid. 
That  is  to  say,  it  was  attempted  to  provide  by  contract  that  the  pro- 
cedure under  the  Carriers  Act  should  apply  to  marble  work  which  is 
not  included  in  it.  The  rate  of  insurance  in  fact  charged  was  10  per 
cent.  The  point  of  present  importance  which  was  decided  in  the  House 
of  Lords  was  that  conditions  exonerating  the  company  from  liability 
for  negligence  are  ■prima  facie  unreasonable ;  and  that  the  company 
must  establish  something  which  may  justify  them.  The  alternative 
of  insurance  was  held  unreasonable,  partly  because  no  evidence  was 
given  to  justify  so  high  a  charge  (Lord  Cranworth,  at  p.  572),  partly 
because  "  it  is  not  reasonable  for  a  carrier  to  say  I  will  not  be  liable  as  a 
carrier  at  all  for  neglect,  or  any  other  injury,  in  the  course  of  the  carriage 
of  the  goods  delivered  to  me,  unless  I  receive  a  price  for  insuring  the 
goods  against  all  possible  loss  "   (Lord  Wensleydale,  at  p.   578),   and 
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partly,  perhaps,  on  the  ground  suggested  by  Cockburn,  C.J.,  in  his 
opinion  (at  p.  555),  that  a  method  of  exemption  which  consisted  in 
applying  the  procedure  of  the  Carriers  Act  to  articles  not  included 
therein  was  in  itself  unreasonable.  The  opinion  of  Cockburn,  C.J.; 
was  neither  accepted  nor  rejected  in  terms  by  the  House  of  Lords,  and 
there  is  now  authority  for  holding  that  the  payment  of  an  ad  valorem 
premium,  for  which  alone,  the  company  accept  "company's  risk" 
liability,  may  be  reasonable  in  the  case  of  the  carriage  of  a  dog 
(Williams  v.  M.  Ry.  [1908]  1  K.  B.  252  ;  see  title  XXXIV).  The 
Court  of  Appeal  as  constituted  when  this  case  was  decided  was  a  strong 
Court,  but  it  seems  very  doubtful  whether  the  attention  of  the  Court 
was  drawn  to  the  view  which  Cockburn,  C.J.,  expressed  with  great 
force  in  Peek's  Case. 

In  Peek's  Case,  therefore,  the  alternative  of  insurance  was  held 
insufficient  to  justify  the  condition,  but  the  case  involves  no  decision 
on  the  alternative  rate.  While  it  was  suggested  that  a  reasonable 
alternative  might  have  justified  the  condition  (Lord  Cranworth,  p. 
572),  Lord  Wensleydale  expressly  disclaims  an  intention  to  decide 
whether  an  alternative  rate  would  have  made  the  conditions  reason- 
able (at  p.  578).  But  Blackburn,  J.,  in  his  opinion  (at  p.  511)  had 
dealt  with  the  question  as  follows  : — "  I  think  that  a  condition  exempt- 
ing the  carriers  wholly  from  liability  for  the  neglect  and  default  of  their 
servants  is  prima-  facie  unreasonable.  I  do  not  go  so  far  as  to  say  that 
it  is  necessarily  in  every  case  unreasonable  and  void.  A  carrier  is  bound 
to  carry  for  a  reasonable  remuneration,  and  if  he  offers  to  do  so,  but  at 
the  same  time  offers  in  the  alternative  to  carry  on  the  terms  that  he 
shall  have  no  liability  at  all,  and  holds  forth  as  an  inducement  a  reduc- 
tion of  the  price  below  that  which  would  be  reasonable  remuneration 
for  carrying  at  carrier's  risk,  or  some  additional  advantage  which  he  is 
not  bound  to  give,  and  does  not  give,  to  those  that  employ  him  with 
a  common  law  liability,  I  think  that  a  condition  thus  offered  may  be 
reasonable  enough."  The  result  of  Peek's  Case  was  that  a  condition 
exempting  the  company  from  liability  for  negligence  is  prima  facie 
unreasonable,  that  it  lies  upon  the  company  to  give  some  concession 
which  would  make  it  reasonable,  and  that  an  undertaking  to  be  liable 
if  an  ad  valorem  premium  is  paid  is  not  such  an  alternative  as  the 
Courts  regard  with  any  favour.  The  companies,  therefore,  fell 
back  upon  alternative  rates,  for  the  higher  of  which  they  undertook 
what  came  to  be  called  "  company's  risk  "  liability,  for  the  lower, 
"owner's  risk"  liability.  The  conditions  accompanying  "owner's 
risk  ' '  liability  were  held  reasonable  in  a  number  of  such  cases  (of 
which  Lewis  v.  G.  W  Ry.  (1877)  3  Q.  B.  D.  195  is  an  example),  and, 
finally,  in  M.  8.  &  L.  Ry.  v.  Brown  ( (1883)  8  A.  C.  703)  the  House 
of  Lords  held  that  where  there  was  a  bona  fide  alternative  rate  offered, 
at  company's  risk,  the  conditions  accompanying  the  lower  rate,  which 
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exonerated  the  company  from  liability  for  negligence,  were  just  and 
reasonable.  The  essential  elements  of  an  alternative  rate,  and  a  real 
option,  must  now  be  considered  in  more  detail. 

2.  The  Higher-rate,  or  "  Company' s-risk  "  Contract. — As  the  pur- 
pose of  this  rate,  so  far  as  concerns  the  question  of  an  alternative, 
is  to  give  validity  to  the  "  owner ' s-risk  "  contract,  it  follows  that  at 
the  higher  rate  the  company  must  be  liable  for  that  from  which,  at  the 
lower  rate,  it  seeks  to  exonerate  itself,  namely,  for  neglect  or  default. 
Therefore,  if  the  consignor  elects  the  higher  rate,  no'  question  as  to  the 
reasonableness  of  the  contract  can  arise,  for  section  7  only  applies  to 
a  contract  which  exempts  the  company  from  liability  for  neglect  or 
default.  So  that  it  is  only  when  the  consignor  elects  the  lower  rate, 
and  makes  a  contract  exempting  the  company  from  liability  for 
negligence,  that  the  reasonableness  of  the  conditions  accompanying 
the  higher  rate  can  come  into  question. 

The  liability  which  the  company  undertakes  when  the  higher  rate 
is  paid  is  usually  described  as  ' '  the  ordinary  liability  of  a  railway  com- 
pany." But  it  is  clear,  both  on  principle  and  authority,-  that  the 
alternative  contract  is  not  unreasonable  merely  because  at  the  higher 
rate  the  company  is  not  absolutely  under  the  liability  of  a  common 
carrier.  On  principle,  a  condition  which  relieves  a  company  from 
liability  as  a  common  carrier,  while  leaving  it  liable  for  negligence, 
cannot  itself  be  held  void,  nor  can  its  presence  in  the  higher-rate 
contract  render  the  lower-rate  contract  unreasonable,  for,  as  it  does 
not  purport  to  exempt  the  company  from  liability  for  negligence,  it  is 
altogether  outside  the  scope  of  section  7.  The  authorities  have  arrived 
at  the  same  result.  Corrig:an  v.  G.  N.  &  M.  8.  &,  L.  Rys.  (  (1879) 
6  L.  R.  1,  90)  was  a  case  of  carriage  of  animals  at  the  lower  rate. 
An  alternative  rate  was  offered,  but  the  following  condition  was  part 
of  the  alternative  contract: — "Where  charge  of  conveyance  is  per 
wagon,  as  the  owner  or  his  servant  is  required  to  superintend  the  load- 
ing of  the  stock,  and  is  allowed  to  place  as  many  animals  in  such 
wagon  as  he  considers  may  be  conveyed  with  safety,  the  company  will 
not  be  responsible  for  loss  arising  in  any  way  from  the  overcrowding 
of  such  wagons,  or  for  injuries  done  in  the  loading  or  unloading  thereof , 
or  in  consequence  of  one  animal  injuring  another."  This  condition 
was  held  to  cover  loss  or  injury  from  the  above  causes  even  if  due  to 
the  company's  negligence,  and,  therefore,  as  the  alternative  contract 
excluded  the  full  "  common  law  liability  in  respect  of  default  or 
neglect  "  (at  p.  99),  the  contract  at  the  lower  rate  was  held  unreason- 
able. The  question  whether  any  limitation  of  the  common  law 
liability  in  the  higher-rate  contract  would  make  the  lower-rate  contract 
unreasonable  was  discussed  but  not  decided. 

In  M'Nalkj  v.  L.  &  Y.  By.  ( (1880)  8  L.  R.  I.  81)  the  Irish  Court 
of  Appeal  had  to  consider  a  case  in  which  the  higher-rate  contract  con- 


134  THE  LAW  AS  TO  SPECIAL  CONTRACTS. 

tained  a  provision  that!  the  company  would  not  be  accountable  "  for 
correct  selection  of  each  owner's  stock  on  landing,  nor  in  loading  into 
the  wagon  at  Liverpool  station,  nor  on  unloading  at  destination." 
This  condition  was  held  to  embrace  the  neglect  or  default  of  the 
company,  and  therefore  the  lower-rate  contract  was  held  unreasonable. 
But  the  plaintiff  contended  that  no  limitation  of  the  common  law 
liability  could  be  permitted  in  the  higher-rate  contract.  Fitzgibbon, 
L.J.  (at  p.  93)  disposes  of  this  contention  as  follows: — "If  a  carrier 
were  held  bound  whenever  he  offered  an  alternative,  also  to  offer  to 
carry  subject  to  his  full  common  law  liability,  the  latter  offer  being 
always  open  for  acceptance  might  always  be  accepted,  and  carriers 
might  be  obliged  either  to  give  up  offering  alternatives,  or  to  run  the 
'  risk  of  in  all  cases  losing  the  protection  of  the  Eailway  and  Canal 
Traffic  Act,  which  would  thus  be  rendered  nugatory.  .  .  It  seems  to 
me  that,  if  the  offer  of  an  alternative  can  in  any  case  validate  an 
otherwise  void  contract,  it  ought  to  have  that  effect  in  every  case  in 
which  such  alternative,  would,  if  it  stood  alone,  satisfy  the  require- 
ments of  the  Eailway  and  Canal  Traffic  Act. ' ' 

G.  W.  Ry.  v.  McCarthy  (  (1887)  12  A.  C.  218)  was  an  Irish  case 
which  came  on  appeal  to  the  House  of  Lords.  It  was  sought  to  attack 
the  lower-rate  contract  on  the  ground  that  two  conditions  of  the 
alternative  contract  were  unreasonable.  In  the  event,  the  House  of 
Lords  construed  one  condition  to  involve  merely  a  reservation  to  the 
company  of  the  provisions  of  the  second  proviso  to  section  7  of  the 
Act  (see  title  XXXV)  and  the  other  as  meaning  only  that  the  company 
would  require,  as  indeed  by  law  it  may  always  require,  strict  proof  of 
injury  in  certain  cases.  The  lower-rate  contract  was,  therefore,  held 
reasonable.  But  Lord  Herschell  (at  p.  229)  states  the  issue  with 
respect  to  the  alternative  contract  to  be  whether  the  alternative  offered 
to  the  plaintiff  is  itself  a  just  and  reasonable  one. 

It  is  clear,  therefore,  that,  to  render  reasonable  the  lower-rate  con- 
tract, the  company  need  not  offer  to  carry  as  a  common  carrier  at  the 
higher  rate.  Bestrictions  upon  that  liability,  so  long  as  they  do  not 
embrace  non-liability  for  negligence,  may  form  part  of  either  contract 
and  their  inclusion  is  immaterial,  as  they  are  outside  section  7 
altogether.  But  the  conditions  of  the,  higher-rate  contract,  in  so  far 
as  they  concern  neglect  or  default,  must  be  a  just  and  reasonable 
alternative  to  the  lower-rate  contract  which  provides  for  non-liability 
for  neglect  or  default.  And  if  the  conditions  of  the  higher-rate  con- 
tract provide  any  immunity  for  neglect  or  default,  the  whole  of  the 
conditions  providing  the  like  immunity  in  the  lower -rate  contract  are 
unreasonable,  (see  Bolland  v.  Waterford,  Limerick  &  Western  Ry. 
(1897)  31  I.  L.  T.  62.  But  the  terms  of  the  lower-rate  contract 
cannot  be  avoided  on  the  ground  of  the  unreasonableness  of  any 
condition  in  the  higher-rate  contract  unless  that  condition  is  such  that 
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it  exempts  the  company  from  liability  for  neglect  or  default  in  the 
receiving,  forwarding,  or  delivering  of  goods.  For  such  conditions 
alone  are  within  the  Act,  and  any  other  condition  is  outside  the  'Act 
altogether,  and  its  unreasonableness  cannot  be  a  ground  for  avoiding 
the  contract,  whether  it  forms  part  of  the  alternative  contract  or  of  the 
contract  actually  made.  This  view  was  adopted  in  Moore  v.  G.  N. 
By.  {I.)  ( (1882)  10  L.  E.  I.  95).  The  Court  was  asked  to  hold  the 
lower-rate  contract  unreasonable  on  the  ground  that  two  conditions  in 
the  higher-rate  contract  dealing,  respectively,  with  the  carrier's  lien 
and  the  time  limit  for  claims  after  delivery,  were  unreasonable.  But 
the  Court  held  that,  though  in  fact  the  conditions  were  reasonable,  it 
had  no  power  to  avoid  the  lower -rate '  contract  in  any  event,  because 
the  conditions  were  outside  the  Act  altogether  (see  title  XXI,  note  (e)). 

But  the  Court  may  properly  consider  the  amount  of  the  rate  charged ; 
and,  prima  facie,  if  the  higher  rate  does  not  exceed  the  statutory 
maximum  it  will  not  be  held  unreasonable.  "  la  M.  8.  &  L.  By.  v. 
Brown  (  (1883)  8  A.  C,  at  p.  715)  I  said  :  '  Prima  facie,  I  am  prepared  to 
hold  that  a  rate  sanctioned  by  the  Legislature  must  be  taken  to  be  a 
reasonable  rate.  It  may  be  shown  to  be  in  certain  circumstances 
unreasonable,  but  I  think  the  a  priori  presumption  is  in  favour  of  its 
reasonableness.'  As  that  observation  has  been  criticised  by  the  learned 
Chief  Baron,  I  shall  endeavour  to  explain  the  meaning  which  it  was 
intended  to  convey.  A  rate  sanctioned  by  Act  of  Parliament  is  a  legal 
rate,  which  the  campany  can  exact  from  all  who  employ  them  to  carry, 
unless  they  have  disabled  themselves  from  making  the  charge,  by 
conceding  terms  unduly  favourable  to  some  of  their  customers.  Until 
it  is  shown  that  they  cannot  lawfully  charge  the  statutory  rate,  it 
must,  in  my  opinion,  be  regarded  not  only  as  lawful  but  reasonable. 
I  do  not  think  a  Court  of  law  would  be  justified  in  entering  upon  an 
inquiry  for  the  purpose  of  ascertaining  whether  the  Legislature  had 
authorised  an  unreasonable  rate,  and  without  such  an  inquiry  it  would 
be  manifestly  unjust  to  hold  that  it  was  unreasonable.  In  Peek  v. 
N.  8.  By.  (  (1862-3)  10  H.  L.  C.  473)  the  alternative  rate  which  this 
House  found  to  be  unreasonable  was  not  authorised  by  statute ;  it  was 
an  arbitrary  charge  fixed  by  the  company  with  reference  to  the  sup- 
posed liability  of  marble  work  to  deterioration  during  its  transit  by  rail. 
I  venture  to  think  that  the  noble  Lords  who  decided  that  case  would 
have  hesitated  to  impugn  the  reasonableness  of  the  alternative  rate  if 
it  had  been  within  the  maximum  approved  by  both  Houses  of  Parlia- 
ment on  report  of  their  respective  committees  "  (Lord  Watson,  G.  W 
By.  v.  McCarthy  (1887)  12  A.  C,  at  pp.  235-6;  see  also  M.  8.  &  L. 
By.  v.  Brown,  supra,  and  Foreman  v.  G.  W.  By.  (1878)  38  L.  T.  851). 

It  might  well  be  thought  that  authority  was  hardly  necessary  to 
establish  that  a  rate  not  exceeding  the  statutory  maximum  is  prima 
facie  reasonable.     But  a  doctrine  was  adumbrated  that  the  alternative 
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rates  must  be  reasonable  inter  se,  and  that  if  the  difference  between 
the  rates  was  too  great  the  consignor  had  no  real  option  between  them. 
Consequently,  as  a  consignor  could  hardly  be  heard  to  say  that  he  had 
been  charged  too  low  a  rate,  he  was  permitted  to  contend  that  the 
higher  rate  was  too  high,  judged,  not  by  the  statutory  maximum,  but 
by  the  lower  rate.  This  doctrine  called  forth  the  remarks  of  Lord  "Watson- 
cited  above.  It  has  been  severely  criticised  in  the  House  of  Lords,  and  it 
is  probably  unsound.      It  is  discussed  below  in  the  note  on  the  option. 

It  follows  from  the  decision  in  Peek's  Case  (supra)  that,  as  con- 
ditions exempting  the  company  from  liability  for  neglect  or  default  are 
prima  facie  unreasonable,  it  is  for  the  company  to  establish  the 
reasonableness  of  such  conditions ;  and  if,  as  is  generally  the  case,  this 
depends  on  the  existence  of  an  alternative,  the  company  must  prove 
that  ai  reasonable  alternative  exists  (G.  W  Ry.  v.  McCarthy  (1887) 
12  A.  C.  218  ;  Ruddy  v.  M.  G.  W.  Ry.  (1880)  8  L.  E.  I.  224  ; 
Sheridan  v.  M.  G.  W  Ry.  (1888)  24  L.  E.  I.  146,  Barry,  L.J.,  at  p. 
27).  But  it  is  sometimes  said  that  where  the  company  seek  to  justify 
the  conditions  of  the  lower-rate  contract  on  account  of  the  existence 
of  an  alternative,  the  onus  of  proving  the  alternative  to  be  unreason- 
able is  cast  upon  the  plaintiff.  Such  a  statement  is  clearly  misleading 
if  it  is  intended  to  suggest  that  a  special  rule  as  to  the  onus  of  proof 
exists  in  cases  where  the- company  set  up  an  alternative  contract.  The 
onus  of  proving  that  conditions  within  section  7  are  just  and  reason- 
able is  always,  prima  facie,  on  the  company.  But  if  there  be  nothing 
extraordinary  in  the  conditions  of  the  lower-rate  contract,  and  the 
company  establish  that  alternative  terms  were  offered  under  which  the 
company  accept  liability  for  all  negligence,  then  it  will  have  discharged 
the  onus  which  is  cast  upon  it,  and  the  plaintiff  must  prove  if  he  can 
that  the  alternative  is  unreasonable  in  the  circumstances.  But  this 
onus  will  be  cast  upon  the  plaintiff  in  whatever  way  the  company 
succeed  in  showing  that  the  contract  is  not,  prima  facie,  unreasonable. 
It  is  certainly  not  law  that  whenever  the  company  sets  up  an  alterna- 
tive rate,  no  matter  what  the  terms  of  the  accompanying  contract,  it 
must  succeed  unless  the  plaintiff  proves  affirmatively  that  those 
terms  are  unreasonable.  The  practice  of  pleaders  has  varied.  In 
many  cases,  particularly  in  Ireland,  the  whole  of  the  terms  of  the 
alternative  contract  are  set  out  in  the  defence,  and  there  is  an  express 
allegation  that  such  alternative  is  reasonable'.  In  other  cases  {e.g.., 
Lewis  v.  G.  W.  Ry.  (1877)  3  Q.  B.  D.  195)  it  is  merely  pleaded  that 
the  lower-rate  contract  is  reasonable,  leaving  the  alternative  to  be 
proved  in  evidence.  But  there  is  no  authority  which  decides  that 
mere  proof  of  an  alternative,  without  regard  to  what  that  alternative 
offers,  discharges  the  onus  cast  upon  the  company.  There  may,  how- 
ever, be  cases  in  which  a  charge  is  reasonable  in  respect  of  the  com- 
pany's risk  contract  which  is  in  the  form,  not  of  a  rate,  as  that  term 
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is  usually  understood,  but  of  a  percentage  on  the  declared  value  of  the 
article ;  even  though  such  a  form  of  charge  is  not  expressly  authorised 
by  statute  in  respect  of  the  article  in  question.  The  exact  point 
decided  in  Peek  v.  N.  8.  By.  (  (1862-3)  10  H.  L.  C.  472)  was  that  no 
evidence  had  been  given  sufficient  to  justify  so  high  a  premium  as 
10  per  cent,  in  the  case  of  marble  work,  though  Cockburn,  C.J.,  in  his 
opinion,  suggested  that  to  calculate  the  higher  rate  on  the  basis  of  an 
ad  valorem-  premium,  when  such  a  procedure  is  not  expressly 
authorised  by  statute,  is  in  itself  unreasonable. 

But  in  Williams  v.  M.  By.  ([1908]  1  K.  B.  252)  a  contract  by 
which  the  company  limited  its  liability  to  £2  in  the  case  of  a  dog,  but 
offered  to  accept  liability  under  an  alternative  contract  if  the  value  was 
declared  and  a  premium  of  1J  per  cent,  of  the  value  above  £2  paid, 
was  held  just  and  reasonable.  It  is,  however,  still  open  to  question 
whether  in  the  case  of  inanimate  goods  a  rate  calculated  on  this  basis 
could  ever  be  held  reasonable.  Williams'  Case,  and  those  relating  to 
dogs  which  preceded  it,  are  discussed:  title  XXXIV. 

In  Williams'  Case  Lord  Halsbury  considered  that  the  facts  that  the 
terms  of  the  alternative  contract  had  been  fixed  in  conference  by  the 
railways,  as  a  result  of,  and  to  meet  the  law  laid  down  in  Dickson  v. 
G.  N.  By.  (  (1886)  18  Q.  B.  D.  176),  and  that  the  terms  then  fixed 
had  not  been  challenged  for  seventeen  years,  afforded  evidence  of  the 
reasonableness  of  such  terms;  just  as  Lord  Blackburn  in  M.  8.  & 
L.  By.  v.  Brown  (  (1883)  8  A.  C,  at  p.  712)  was  of  opinion  that,  there 
being  a  statutory  maximum  rate  for  which  the  company  accepted 
liability,  the  fact  that  traders  none  the  less  preferred  the  lower  rate 
at  owner's  risk  was  some  evidence  of  the  reasonableness  of  the  latter. 
But  while  considerations  of  this  kind  are  clearly  relevant  to  the  question 
whether  the  company  have  discharged  the  onus  cast  upon  it,  the  view 
suggested  in  argument  in  Williams'  Case,  that  the  mere  proof  of  such 
facts  necessarily  discharges  that  onus,  clearly  cannot  be  supported. 

The  obligation  which  rests  upon  a  plaintiff  to  establish  at  least  a 
prima  fade  case  of  loss  within  a  giveri  condition  before  he  can  attack 
the  reasonableness  of  that  condition  has  already  been  discussed  above 
(title  XXI,  note  (/) ).  But  when  he  is  in  a  position  to  attack  a  con- 
dition to  which  section  7'  applies,  and  he  so  attacks  it  on  the  ground 
that  no  reasonable  alternative  was  offered,  it  is  clear  that  he  may 
invite  the  Court  to  consider  any  condition  in  the  company's  alternative 
contract  which  is  itself  within  the  section.  It  has  never  been  suggested 
that  only  a  corresponding  condition,  or  a  condition  dealing  with  the 
kind  of  casualty  which  has  occurred,  is  within  his  reach ;  on  the 
contrary,  any  condition  in  the  higher-rate  contract  which  exempts  the 
company  from  liability  for  neglect  or  default  in  some  event  may  be  used 
to  establish  the  unreasonableness  of  every  particular  condition  in  the 
lower-rate  contract  which  is  within  section  7. 
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Only  one  limitation  to  the  generality  of  the  above  rule  appears  to 
have  obtained  recognition,  namely,  that  where  a  condition  in  the 
higher-rate  contract  is  such  that  it  could  not  apply  to  the  actual  goods 
lost  or  injured  if  they  had  been  sent  at  the  higher  rate  it  cannot  be 
used  to  invalidate  the  lower-rate  contract  in  that  instance,  even 
though  it  be  within  the  section  and  unreasonable  (Sheridan  v.  M.  G. 
W  Ry.  (1888)  24  L.  B.  I.  146,  Fitzgibbon,  L.J.,  at  pp.  174-5;  Nevin 
v.  G.  S.  &  W.  By.  (1891)  30  L.  E.  I.  125).  In  Sheridan's  Case, 
Barry,  L.J.,  suggested  (at  p.  178-9)  that  it  was  still  open  to  the  House 
of  Lords,  though  not  to  any  other  Court,  to  hold  that  where  the  sender 
has  not  troubled  to  read  the  conditions  of  the  higher-rate  contract 
before  entering  into  a  contract  at  the  lower  rate,  he  cannot  afterwards 
be  heard  to  say  that  the  former  is  not  a  reasonable  alternative;  and 
that  such  a  decision  would  be  salutary.  But  Barry,  L.J.,  admitted 
that  he  made  this  suggestion  in  G.  W.  Ry.  v.  McCarthy,  and  that 
when  that  case  came  before  the  House  of  Lords  (  (1877)  12  A.  C.  218) 
the  House  did  not  see  fit  to  adopt  it.  Its  adoption  would,  moreover, 
upset  many  decisions  upon  the  section,  in  which  the  question  whether 
the  sender  contemplated  the  adoption  of  the  higher -rate  contract  has 
not  been  regarded  as  in  any  way  material.  But  it  may  well  be  that 
where  a  consignor,  following  a  practice  which  has  grown  up  in  recent 
years,  tenders  to  a  company  goods  together  with  a  form  of  contract 
completed  and  signed,  he  cannot  be  heard  to  say  that  the  terms  which 
he  himself  has  proposed  are  unreasonable  in  the  absence  of  an 
alternative. 

3.  The  Lower-rate ,  or  Owner' s-risk ,  Contract.- — It  has  been  pointed 
out  in  the  previous  note  that  only  when  a  contract  is  made  at 
the  lower  rate  is  the  question  of  a  reasonable  alternative  material. 
For  if  the  higher-rate  contract  be  a  reasonable  alternative  to  the  lower- 
rate  contract  it  must  provide  the  owner  with  a  remedy  for  all  neglect 
or  default  of  the  company  or  its  servants  during  the  carriage,  and  if 
it  does  that,  and  he  elects  it,  the  resulting  contract  is  outside  the 
section  altogether. 

Furthermore  it  is  clear  that,  if  there  be  a  reasonable  alternative, 
the  lower-rate  contract  is  enforceable  although  it  relieves  the  company 
from  liability  for  every  species  of  casualty  directly  resulting  from  the 
neglect  or  default  of  the  company  or  its  servants.  For  the  whole 
doctrine  of  the  alternative  contract  was  evolved  for  the  express  pur- 
pose of  justifying  that  which  is  prima  facie  unreasonable,  namely,  a 
contract  which  provides  a  measure  of  immunity  for  neglect  or  default. 
If  the  higher-rate  contract  provides  for  liability  for  all  neglect  or 
default,  and  the  option  is  a  bona  fide  option,  then  the  lower-rate-  con- 
tract may  provide  immunity  for  all  neglect  or  default. 

But  the  usual  form  of  contract  at  owner's  risk  has  for  many  years 
provided   that,   notwithstanding  an   exemption   from  liability  in   wide 
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terms,  the  company  shall  remain  liable  "  upon  proof  that  the  loss  or 
injury  arose  from  wilful  misconduct  on  the  part  of  the  company's 
servants."  The  most  important  question  which  arises*  in  respect  of 
the  owner 's-risk  contract  is  whether  the  presence  of  these  words  is 
essential  to  the  validity  of  the  contract  under  the  provisions  of  section  7. 
It  is  submitted  that,  apart  from  a  case  where  the  misconduct  is  con- 
duced by  the  neglect  or  default  of  the  company,  which  is  hereafter 
considered,  this  provision,  so  far  as  section  7  is  concerned,  is  wholly 
immaterial.  The  result  was  reached  in  Shaw  v.  G.  W.  Ry.  ([1894]  1 
Q.  B.  373),  where  the  company  was  held  protected  under  an  unreason- 
able condition,  in  a  case  where  the  loss  was  due  to  a  theft  by  a  servant 
of  the  company  not  conduced  by  its  neglect  or  default,  on  the  ground 
that  loss  from  sucb  a  cause  is  not  a  loss  to  which  section  7  applies. 
This  decision  proceeds  upon  the  basis  that  default  in  the  section  is 
limited  to  default  in  the  nature  of  negligence,  and  therefore  the  words 
"wilful  misconduct"  are  apt  to  describe  a  cause  of  loss  or  injury  to  which 
the  section  can  have  no  application.  It  is  true  that  this  construction  of 
the  word  "default"  still  depends  on  the  decision  in  Shaw's  Case,  which 
was  a  judgment  of  a  Divisional  Court,  but  the  judgment  is  generally 
regarded  as  one  of  exceptional  authority,  and  the  same  view  was  taken 
in  the  Court  of  Appeal  by  Buckley,  L.J.,  in  Sutcliffe  v.  G.  W.  Ry. 
([1910]  1  K.  B.  478),  though  the  point  cannot  be  said  to  have  been 
expressly  decided  by  the  Court.  Vaughan-Williams,  L.J.,  in  a  dis- 
senting judgment,  rejects  this  view  of  the  meaning  of  default,  and 
construes  it  to  include  any  failure  of  a  company  to  perform  the 
obligations  of  a  carrier  at  Common  Law,  as  qualified  by  statute  at  the 
moment  when  the  Act  of  1854  was  passed.  Such  a  construction  would 
result  in  bringing  within  the  section  any  condition  relieving  the  com- 
pany from  the  obligations  of  a  common  carrier,  subject  to  the 
provisions  of  the  Carriers  Act,  and  is  therefore  clearly  in  conflict  with 
the  view  long  held  to  be  well  founded,  and  dating  at  the  latest  from 
the  delivery  of  his  opinion  by  Blackburn,  J.,  in  Peek  v.  N.  S.  Ry. 
(  (1862-3)  10  H.  L.  C,  at  p.  510),  that  conditions  relieving  from  purely 
accidental  injuries  (for  which  a  common  carrier  is  liable)  are  altogether 
outside  the  section.  Indeed,  this  view  would  involve  difficulties  as 
great  as  any  involved  in  the  decision  in  Shaw's  Case,  while  it  gives  to 
the  word  ' '  default, ' '  a  meaning  so  wide  as  to  make  the  word  ' '  neglect ' ' 
which  precedes  it  wholly  superfluous.  It  is  difficult  to  find  any  meaning 
for  the  word  than  one  or  other  of  those  above  stated,  and  it  is  submitted 
that  the  decision  in  Shaw's  Case  is  sound  in  principle.  Consequently, 
so  long  at  least  as  the  condition  does  not  exempt  the  company  where 
such  misconduct  is  conduced  by  its  negligence,  there  is  no  obligation 
upon  the  company  under  section  7  to  accept  liability  for  the  wilful 
misconduct  of  its  servants  either  in  the  higher  or  the  lower -rate  con- 
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tract,  the  power  to  contract  in  respect  of  it  being  unaffected  by  the 
section. 

But  a  loss*or  injury  due  to  the  misconduct  of  a  particular  servant 
may  be  possible  only  by  reason  of  the  neglect  or  default  of  the  com- 
pany or  its  servants,  and  Wright,  J.,  distinguishes  such  a  case  from 
that  which  had  to  be  decided  in  Shaw  v.  G.  W.  By.  (at  p.  383). 
When  loss  or  injury  is  brought  about  by  such  a  combination  of  causes, 
and  there  is  a  condition  in  the  contract  which  is  held  to  relieve  the 
company,  that  condition  is  clearly  within  the  section;  and  if  a  con- 
dition in  the  higher-rate  form  of  contract  was  held  to  have  this  effect, 
then  that  form  of  contract  would  not  be  a  reasonable  alternative  to 
the  contract  at  the  lower  rate.  But  the  more  important  question  is 
whether  in  the  lower-rate  contract  the  company  can  relieve  itself  from 
liability  for  the  wilful  misconduct  of  its  servants  conduced  by  its 
negligence.  The  point  has  been  discussed  in  a  number  of  cases,  but 
invariably  under  the  assumption,  which  undoubtedly  prevailed  before 
the  decision  in  Shaw's  Case,  that  wilful  misconduct  simpliciter  was  an 
event  to  which  section  7  applied.  Lord  Bramwell  thought  that  a  con- 
dition relieving  the  company  in  such  an  event  was  reasonable  (Lewis 
v.  G.  W  By.  (1877)  3  Q.  B.  D.,  at  p.  205;  M.  S.  &  L.  Ry.  v.  Brown 
(1883)  8  A.  C,  at  p.  718);  though  his  view  on  this  point  can  hardly 
be  regarded  apart  from  his  well-known  unwillingness  to  hold  any  con- 
tract unreasonable  (see  title  XIX).  Lord  Fitzgerald,  in  Brown's  Case 
(at  p.  721),  expressly  reserved  and  refused  to  decide  the  question.  In 
Ireland,  in  Boruan  v.  M.  Ry.  (  (1883)  14  L.  B.  I.  157),  two  questions 
were  argued  on  demurrer;  first,  whether  a  certain  form  of  contract 
protected  the  company  in  case  of  loss  or  injury  through  the  wilful  mis- 
conduct of  persons  who  were,  for  this  purpose,  its  servants,  and, 
secondly,  whether  (a  reasonable  alternative  being  offered)  if  it  did  so, 
it  was  or  was  not  reasonable.  Morris,  C.J.,  and  Harrison,  J.,  held 
that  the  terms  of  the  contract  did  not  extend  to  wilful  misconduct,  but 
that,  had  they  done  so,  the  contract  would  have  been  unreasonable; 
the  latter  conclusion  was,  of  course,  obiter.  Murphy,  J.,  held  that 
the  contract  relieved  the  company  from  liability  for  the  wilful  mis- 
conduct of  its  servants,  but  that  it  was  none  the  less  reasonable.  It 
was  throughout  assumed  that  section  7  embraced  wilful  misconduct, 
and,  since  Shaw's  Case,  these  decisions  are  inapplicable  unless  to  a 
case  where  the  company  is  protected  from  liability  for  the  wilful 
misconduct  of  its  servants  conduced  by  its  negligence.  But  a  con- 
sideration of  these  decisions  makes  it  clear  that  the  views  expressed 
are  far  from  covering  such  a  case.  It  was  assumed  that  contracts 
exempting  the  company  in  case  either  of  wilful  misconduct  or 
negligence  must  be  just  and  reasonable,  and  that  the  means  by  which 
a  contract  of  the  latter  class  may  be  rendered  reasonable  are  not,  or 
may  not  be,  sufficient  to  justify  the  former.     But  when  it  is  recognised 
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that  a  condition  relating  to  wilful  misconduct  is  unaffected  by  section  7, 
the  only  question  is  whether,  if  the  condition  extends  to  misconduct 
conduced  by  the  company's  negligence,  there  is  any  ground  for  treating 
it  differently  from  any  other  condition  within  the  section;  namely,  that 
it  is  not  unreasonable  if  there  be  an  alternative'  contract  by  which  the 
company  accept  liability  for  all  negligence.  It  is  submitted  that  there 
is  no  ground  in  principle,  nor  support  from  decided  cases,  for  distin- 
guishing between  divers  sorts  or  degrees  of  negligence;  and  that  such 
a  condition  might  form  part  of  the  lower-rate  contract. 

The  precise  meaning  of  the  phrase  "  wilful  misconduct  of  the  com- 
pany's servants  "  is  discussed  in  note  6  below. 

4.  The  Option. — The  view  maintained  in  the  preceding  notes  is  that 
the  only  form  of  contract  which  can  be  a  reasonable  alternative  to  a 
contract  which  relieves  the  company  from  liability  for  neglect  or 
default  of  any  kind  in  the  carrying  of  goods  is  one  by  which  the 
company  accept  liability  for  all  such  neglect  or  default.  In  discussing 
under  a  separate  heading  the  question  of  the  option,  it  is  not  intended 
to  suggest,  therefore,  that  the  doctrine  of  the  option  applies  to  the 
terms  of  the  alternative  contracts  so  that  the  terms  of  the  higher-rate 
contract  may  vary  according  to  the  extent  of  the  exemption  claimed 
at  the  lower  rate.  This  is  in  no  way  the  case.  But  there  are  ques- 
tions concerning  the  offer,  as  distinct  from  the  existence,  of  the 
alternative,  and  the  amount  by  which  the  rates  differ  from  each  other, 
which  are  more  conveniently  discussed  under  this  heading.  To  justify 
the  lower-rate  contract  it  is  necessary  not  merely  that  an  alternative 
should  exist  but  that  it  should  be  offered.  Whether  it  is  so  offered  is 
a  question  of  fact.  Where  the  amount  of  the  higher  rate  was  posted 
up  in  the  office  where  the  contract  was  made,  and  it  was  in  evidence 
that  if  the  sender's  agent  had  objected  to  the  lower-rate  consignment 
note  he  would  have  been  handed  one  applicable  to  the  higher-rate 
contract,  it  was  held  that  the  alternative  was  duly  offered  (Foreman  v. 
G.  W.  Ry.  (1878)  38  L.  T.  851).  But  the  company  is  not  bound  to 
notify  the  higher  rate  in  this  way  (G.  W..  Ry.  v.  McCarthy  (1877)  12 
A.  C.  218);  its  existence  may  be  sufficiently  indicated  by  a  statement 
in  the  lower-rate  consignment  note,  but  this  is  not  essential  (Moore  v. 
G.  N.  Ry.  (I.)  (1883)  10  L.  B.  I.  95),  or,  indeed,  in  any  way  by  which 
its  existence  is  held  to  have  been  sufficiently  brought  before  the 
consignor.  No  doubt  the  arrangement  now  usually  adopted,  by  which 
the  existence  of  the  higher-rate  contract  is  recited  in  the  contract 
signed  by  the  consignor  at  the  lower  rate,  is  the  most  satisfactory 
method  from  the  company's  point  of  view.  It  has,  however,  been 
held  by  Darling,  J.,  that  where  the  lower-rate  contract  recites  the 
existence  of  an  alternative  rate,  and  there  is  in  fact  no  such  rate  in 
the  case  in  question,  this  false  recital  makes  the  whole  contract 
unreasonable   (Diwkhwm  Bros.  v.   G.    W.  Ry.   (1899)  80  L.   T.   774). 
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But  the  reasoning  of  this  decision  is  perhaps  open  to  question.  If  a 
contract  can  be  justified  only  by  the  existence  of  a  reasonable  alter- 
native, and  there  is  no  such  alternative,  the  contract  will  be  unreason- 
able, not  merely  because  it  falsely  recites  the  existence  of  an 
alternative,  but  because  there  is  none.  If,  on  the  other  hand,  the 
contract  is  not  one  which  requires  an  alternative  to  justify  it,  and 
the  existence  of  an  alternative  is  falsely  recited,  this  might  possibly 
give  the  owner  of  the  goods  a  right  of  action  for  misrepresentation  or 
even  fraud,  but  could  afford  no  ground  for  avoiding  the  contract  under 
section  7.  The  fact  that  the  sender  made  no  inquiries  as  to  the 
existence  of  an  alternative,  and  had  no  intention  of  adopting  it  if  it 
existed,  is  immaterial,  and  does  not  prevent  him  contending  that  no 
alternative  was  offered.  But  where  the  sender  brought  cattle  to  a 
station  which  he  .intended  to  send  in  cattle-trucks,  and  the  company's 
higher-rate  contract  provided  for  carriage  in  horse-boxes,  and  the 
lower-rate  contract  for  carriage  in  cattle-trucks,  it  was  held  that  the 
alternative  was  neither  unreasonable  nor  illusory  merely  because  there 
were  no  horse-boxes  at  the  station  at  the  time  of  delivery,  though  they 
would  have  been  provided  had  the  sender  given  notice  that  he  required 
them  (Nevin  v.  G.  8.  &  W   Ry.  (1891)  30  L.  E.  I.  125). 

In  the  note  on  the  higher  rate  it  was  explained  that  the  modern 
authorities  have  established  that  if  the  higher  rate  does  not  exceed 
the  statutory  maximum  it  is,  prima  facie,  reasonable.  Previously  it  had 
been  held  that  where  there  was  a  large  difference  between  the  rates 
the  higher  rate  might  be  "  prohibitive  "  even  though  within  the 
statutory  limit,  and  that  in  such  a  case  no  bona  fide  option  was  offered. 
This  view  found  some  favour  in  Ireland,  and  was  adopted  by  the 
Court  of  Appeal  in  England  in  Brown  v.  M.  S.  &  L.  Ry.  (  (1882)  10 
Q.  B.  D.  250),  though  in  an  earlier  case  the  Court  of  Exchequer  had 
rejected  it  (Foreman  v.  G.  W.  Ry.  (1878)  38  L.  T.  851).  Moreover, 
in  determining  whether  the  higher  rate  was  prohibitive,  the  Court  of 
Appeal  thought  it  material  to  consider  whether  the  sender,  if  he 
adopted  the  higher  rate,  could  profitably  compete  with  rivals  who 
chose  the  lower  rate.  This  decision  of  the  Court  of  Appeal  was 
unanimously  reversed  in  the  House  of  Lords  (  (1883)  8  A.  C.  703), 
Lord  Blackburn  describing  the  reasoning  of  the  Court  of  Appeal  as 
"  not  legitimate  reasoning  "  (at  p.  713).  The  notion  of  a  prohibitive, 
but  yet  legal,  rate  was  severely  shaken  by  this  decision,  but  its  final 
overthrow  was  achieved  in  G.  W.  Ry.  v.  McCarthy  (  (1887)  12  A.  C. 
218),  in  which  the  House  of  Lords  held  that  any  rate  not  exceeding 
the  statutory  maximum  is,  prima  facie,  reasonable;  and  that  the 
practice  which  had  prevailed  in  Ireland  of  leaving  to  the  jury  the 
question  of  the  reasonableness  of  the  rates  inter  se  was  wholly 
unjustifiable  in  view  of  the  provision  that  the  question  of  reasonable- 
ness is  for  the  Court.     Where,  therefore,  both  rates  are,  in  themselves, 
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legal,  their  reasonableness  is  not  to  be  measured  by  an  exact  com- 
parison between  the  amount  of  immunity  conceded  to  the  company 
at  the  lower  rate  and  the  pecuniary  saving  to  the  consignor,  but  it 
appears  that  if  the  difference  between  the  statutory  maximum  and 
the  lower  rate  is  so  small  as  to  be  practically  no  consideration  for  the  ' 
company's  immunity  under  the  lower-rate  contract,  the  latter  will 
not  be  held  reasonable.  Even  Lord  Bramwell  was  prepared  to  concede 
that  if  the  lower  rate  was  99.75  per  cent,  of  the  statutory  maximum, 
the  lower-rate  contract  might  be  unreasonable  (Brown's  Case,  at  p.  717). 
But  it  is  doubtful  how  far  such  a  comparison  is  legitimate  except 
between  the  amount  of  the  lower  rate  and  the  maximum  which  the 
company  is  entitled  to  charge;  if  the  company  voluntarily  reduce  the 
amount  of  the  higher  rate  so  that  it  is  only  slightly  higher  than 
the  lower  rate,  though  both  are  substantially  lower  than  the  maximum, 
it  seems  open  to  question  whether  the  slightness  of  the  difference 
between  the  rates  themselves  could  supply  a  ground  for  avoiding  the 
lower-rate  contract. 

The  option  essentially  consists  in  an  alternative  contract  being 
offered  to  the  sender  under  which  the  company  accept  all  liability  for 
neglect  or  default  in  carrying.  Two  rates  are  not  essential.  So  where 
there  was  only  one  rate,  but  the  company  offered  to  carry  certain 
goods  at  company's  risk  when  properly  packed,  and  at  owner's  risk 
when  sent  unpacked,  it  was  held  that  there  was  a  bona  fide  option 
(Sutcliffe  v.  G.  W.  By.  [1910]  1  K.  B.  478;  Sheppard  v.  M.  By. 
(1916)  85  L.  J.  K.  B.  283).  On  the  other  hand,  no  other  concession 
of  whatever  kind,  as,  for  instance,  the  offer  of  a  free  pass  for  drovers 
in  charge  of  cattle,  is  sufficient  to  justify  the  lower-rate  contract 
(Rooth  v.  N.  E.  By.  (1867)  L.  B.  2  Ex.  173).  If  the  charge  at  com- 
pany's risk  is  calculated  on  some  basis  not  expressly  authorised  by 
statute,  it  is  for  the  company  to  establish  that  it  is  reasonable ;  and 
only  in  one  case  has  a  company  succeeded  in  doing  this  (Williams  v. 
M.  By.  [1908]  1  K.  B.  252;  see  Peek  v.  N.  8.  By.  (1862-3)  10 
H.  L.  C.  472;  see  note  2  above  and  title  XXXIV,  note  (a)). 

5.  Whether  Conditions  to  which  the  Section  Applies  ma.y  be 
Reasonable  without  the  Offer  of  an  Alternative. — It  is  often  said  that 
some  conditions  to  which  the  section  applies  may  be  reasonable 
although  no  alternative  is  offered.  The  true  explanation  of  the  matter 
seems  to  be  that  the  conditions  in  question  are  not  within  the 
section.  One  such  condition  is  that  relieving  the  company  from 
liability  for  loss  of  market.  It  has  already  been  argued  at  some 
length  that  loss  of  market  is  dot  loss  of  or  injury  to  the  goods  carried, 
to  which  casualties  the  section  is  limited  (title  XXI,  note  (b) ).  There 
is  little  reason  to  doubt  that  a  condition  relieving  the  company  from 
liability  for  loss  of  market  is  valid,  although  no  alternative  is  offered; 
it  is  the  reason  of  this  which  is  disputable.     Of  course,   a  condition 
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which  is  held  to  relieve  the  company  for  injury  due  to  delay  when 
the  delay  is  caused  by  the  company's  negligence,  is  certainly  within 
the  section,  but  there  is  no  authority  to  the  effect  that  such  a  con- 
dition is  reasonable  in  the  absence  of  an  alternative.  In  Beal  v. 
South  Devon  By.  ((I860)  5  H.  &  N.  875;  29  L.  J.  Ex.  441;  (1864) 
3  H.  &  C.  337),  the  condition  protected  the  company,  not  only  from 
liability  for  loss  of  market,  but  from  "  other  loss  or  injury  arising  from 
delay  or  detention  .  .  or  from  any  other  cause  whatever,  other  than 
gross  negligence  or  fraud."  The  damage  sued  upon  seems  to  have 
arisen  wholly  from  loss  of  market,  and,  therefore,  at  least  on  the  more 
modern  view,  it  was  not  open  to  the  Court  to  consider  the  condition 
save  in  so  far  as  it  relieved  the  company  in  this  case.  In  the  Court 
of  Exchequer  the  condition  was  assumed  to  be  within  the  section,  and 
was  held  reasonable  on  grounds  untenable  since  the  decision  in  Peek 
v.  N.  S.  By.  (  (1862-3)  10  H.  L.  C.  472).  In  the  Exchequer  Chamber 
the  words  ' '  gross  negligence ' '  were  held  to  include  all  that  is 
embraced  in  the  words  "  neglect  or  default,"  and,  as  the  company 
remained  liable  for  this,  in  no  event  did  the  section  apply.  All  that 
it  is  material  to  establish  here,  however,  is  that  this  case  is  no 
authority  for  the  proposition  that  delay  due  to  negligence  of  the 
company  is  outside  the  section.  This  being  so,  the  decisions  as  to 
loss  of  market  stand  alone,  and  the  true  reason  why  a  condition 
exempting  the  company  from  liability  for  loss  of  market  is  reasonable 
in  the  absence  of  an  alternative  is,  it  is  submitted,  because  such  a 
condition  is  outside  the  section  altogether. 

With  regard  to  conditions  which  limit  the  time  within  which 
claims  may  be  made  after  delivery,  the  authorities  are  in  a  most 
confused  state.  Such  a  condition  was  held  to  be  reasonable  in  the 
absence  of  an  alternative  in  several  cases  (e.g.,  Lewis  v.  0.  W  By. 
(1860)  5  H.  &  N.  867;  Simons  v.  G.  W.  By.  (1856)  18  C.  B.  805). 
These  decisions  were  prior  to  that  of  the  House  of  Lords  in  Peek  v. 
N.  S.  By.  (supra),  and  the  latter  decision  invalidates  most  of  the 
grounds  on  which  they  rest,  so  that  the  view  taken  in  Ireland  in 
Murphy  v.  M.  G.  W.  By.  ([1903]  2  1.  Bv  5),  that  these  cases  are  of 
no  authority,  is  fully  justified.  On  the  other  hand,  in  Moore  v.  G.  N. 
By.  (I.)  (  (1882)  10  L.  II.  I.  95),  Barry,  J.,  and  Fitzgerald,  J.,  were 
of  opinion  that  such  a  condition  was  outside  the  section  altogether, 
as  it  did  not  relate  to  "  receiving,  forwarding,  or  delivering,"  and  it 
is  contended  above  (title  XXI,  note  (e) )  that  this  view  is  correct. 
However,  in  Murphy's  Case  (supra),  the  King's  Bench  Division  in 
Ireland  by  a  majority  disapproved  of  this  decision,  though  the  decision 
of  the  majority  on  other  points  rendered  a  decision  of  this  question 
strictly  unnecessary.  Gibson,  J.  (at  p.  27),  appears  to  base  his 
decision  that  such  a  condition  is  within  the  section  on  the  ground  that 
"  where  the  contract  of  carriage  is  entire  with  one  consideration,  any 
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provision  in  such  contract  restricting  statutory  liability  is  inoperative 
if  it  be  not  reasonable."  But  this  seems  to  beg  the  question,  which 
is  whether  a  condition  relating  to  claims  after  delivery  is  within  the 
statutory  liability  at  all.  But  the  Judges  who  held  that  such  a 
condition  is  within  the  section  also  held  that  it  is  unreasonable  in  the 
absence  of  an  alternative,  and,  therefore,  however  the  question  is 
eventually  decided,  there  is  very  little  ground  for  supposing  that  if  the 
condition  be  within  the  section  it  is  valid  in  the  absence  of  an  alternative. 

A  condition  which  restricts  the  time  for  claims  after  delivery  generally 
contains  a  clause  similarly  restricting  claims  for  loss  in  the  case  of 
loss  to  a  certain  number  of  days  after  delivery  ought  to  have  taken 
-place.  Such  a  clause  cannot  be  said  to  relate  to  something  to  occur 
after  delivery,  and  the  decision  in  Murphy's  Case  (supra),  that  such  a. 
provision  is  within  the  section  when  the  loss  itself  is  due  to  negligence, 
is  hardly  open  to  criticism. 

A  consideration  of  the  authorities  leads  to  the  conclusion  that  there 
is  no  case  which  decides  that  a  condition  is  reasonable  in  the  absence 
of  an  alternative  which  is  not  open  to  the  criticism  that  it  may  well 
be  explained  on  the  ground  that  the  condition  is  not  within  the  section 
at  all.  It  may,  however,  be  well  to  point  out  that  all  that  is  required 
of  an  alternative  contract  is  that  it  shall  leave  the  company  liable  for 
all  neglect  or  default  for  which  it  would  be  liable  at  common  law. 
If  the  company,  to  preclude  any  suggestion  of  a  special  contract  to 
be  so  bound,  insert  in  the  lower-rate  contract  a  condition  which 
relieves  it  in  terms  from  an  obligation  which  it  would  not,  prima  facie, 
be  under  at  common  law ;  as,  not  to  be  liable  for  failure  to  send  goods 
by  the  first,  or  any  particular,  train,  even  though  the  failure  be  due 
to  negligence ;  such  a  condition  will  be  reasonable  if  the  alternative 
contract  leaves  the  company  liable  for  such  neglect  or  default  as  would 
constitute  a  breach  of  contract  at  common  law ;  in  the  instance  given 
the  company  is  not  bound  at  the  higher  rate  to  accept  liability  for 
every  failure  to  send  by  the  first  train. 

6.  Construction  of  Terms. — If  a  condition  exempts  the  company 
in  wide,  but  general,  terms,  it  will  relieve  it  from  liability  as  an 
insurer,  but  not  from  liability  for  negligence  (Martin  v.  Great  Indian 
Peninsula  By.  (1867)  L.  E.  3  Ex.  9).  If  the  condition  extends 
merely  to  one  or  more  named  casualties,  it  will  not  protect  the  com- 
pany where  a  casualty  within  the  exception  is  due  to  the  company's 
negligence  (Gill  v.  M.  8.  &  L.  By.  (1873)  L.  B.  8  Q.  B.  186;  Moore  ' 
v.  G.  N.  By.  (I.)  (1882)  10  L.  B.  I.  95).  Likewise,  if  the  contract 
exempts  the  company  from  liability  for  ' '  loss  or  detention  of  animals 
in  receiving,  forwarding,  or  delivering  thereof,"  the  company  is 
not  protected  if  it  y  wrongfully  refuses  to  deliver  the  animals  on  arrival 
(Gordon  v.  G.  W    By.  (1881)  8  Q.  B.  D.  44).     It  ought,  however,  to 
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be  stated  that  when  a  lower-rate  contract  is  attacked  on  the  ground 
that  the  alternative  contract  does  not  provide  for  full  liability  for 
neglect  or  default,  the  Courts  have  at  times  shown  a  certain  astute- 
ness in  reading  an  exemption  in  the  case  of  negligence  into  the  terms 
of  the  alternative  contract.  Some  indication  of  this  will  be  found  in 
the  cases  discussed  above  in  note  2.  But  full  effect  will  be  given  to 
large  and  definite  language ;  section  7  in  no  way  affects  this  rule ;  it 
merely  involves  that  contracts  in  such  terms,  instead  of  affording 
complete  immunity,  may  be  wholly  invalid.  So  a  contract  which  is 
made  subject  to  the  sender  "  undertaking  all  risks  of  conveyance 
whatever,  as  the  company  will  not  be  liable  for  injury  or  damage 
howsoever  caused,"  will,  if  valid,  protect  the  company  in  a  case 
where  it  provides  an  unfit  vehicle  (Chippejidale  v.  L.  <t  Y.  Ry.  (1851) 
21  L.  J.  Q.  B.  22);  and  in  a  case  where  the  owner  would  have  a  right 
of  action  if  the  property  in  question,  instead  of  being  in  course  of 
transit,  had  been  casually  on  the  company's  premises  (Carr  v.  L.  &  Y . 
Ry.  (1852)  7  Ex.  707;  Peek  v.  N.  8.  Ry.  (1862-3)  10  H.  L.  C, 
Blackburn,  J.,  at  p.  504).  A  condition  exempting  the  company  in 
the  case  of  "  loss  or  damage  by  delay  in  transit  or  from  whatever 
other  cause  arising  "  embraces  an  injury  due  to  the  negligence  of  the 
company's  servants,  and,  in  the  opinion  of  Lord  Bramwell,  their 
wilful  misconduct  (M.  S.  &  L.  Ry.  v.  Brown  (1883)  12  A.  C.  703). 

The  words  "owner's  risk  contract"  and  "company's  risk  con- 
tract "  are  properly  used  to  denote,  in  the  first  case,  a  contract  to 
which  section  7  applies — that  is  a  contract  which  relieves  the  company 
in  some  respect  from  liability  for  neglect  or  default  in  carrying,  and, 
in  the  second,  a  contract  which  is  not  within  section  7 — that  is  a 
contract  which  leaves  the  company  liable  for  all  such  neglect  or 
default.  Contracts  of  the  first  class  may,  obviously,  take  an  infinite 
number  of  forms,  and,  even  in  the  second,  so  far  as  matters  uncon- 
nected with  neglect  or  default  are  concerned,  the  contract  may  be 
in  any  form.  Neither  of  the  terms  is  apt,  therefore,  to  denote  a 
contract  the  terms  of  which  can  be  spelt  out  from  the  mere  unex- 
plained use  of  such  terms;  and  as,  in  the  vast  majority  of  cases,  the 
terms  are  used  merely  as  headings  to  express  and  detailed  contracts 
contained  in  consignment  notes,  the  Courts  are  not  often  asked  to 
decide  what  parties  mean  by  the  terms  when  they  use  them  without 
defining  them.  But  a  few  cases  have  arisen  when  the  contract  is 
simply  expressed  to  be  to  carry  at  owner's  risk.  In  such  cases  the 
question  is  one  of  construction,  and  the  facts  of  different  cases  may 
justify  conclusions  which,  if  regarded  as  conclusions  of  law,  would  be 
irreconcilable.  If  there  be  a  prior  course  of  dealing  between  the 
parties,  and  consignments  have  been  sent  under  the  terms  of  a  printed 
contract  headed  "owner's  risk,"  then  that  term,  which  appears 
undefined  in  one  contract,  will  be  interpreted  by  the  ordinary  consign- 
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merit,  note,  not  because  the  one  necessarily  refers  to  the  other,  but 
because  the  course  of  business  shows  in  what  sense  the  parties  used 
the  phrase  (Leu-is  v.  G.  W  Ry.  (1877)  3  Q.  B.  D.  195;  Joshua 
Buckton  &  Co.  v.  L.  &  N.  W.  By.  (1916)  87  L.  J.  K.  B.  234).  In 
United  Machine  Tool  Co.  v.  G.  TV  By.  (1914)  30  T.  L.  B.  312), 
goods  were  delivered  to  the  company's  carman,  together  with  a  con- 
signment note;  the  carman  refused  to  accept  them  unless  "  o.  r." 
(owner's  risk)  was  added  and  the  note  signed.  This  was  done.  The 
company  was  held  liable  for  damage  due  to  negligence.  Bankes,  J., 
said: — "There  was  no  dispute  that  under  an  owner's  risk  contract 
the  defendants  would  be  liable  for  the  negligence  of  their  servants." 
At  first  sight  this  seems  a  remarkable  decision,  bearing  in  mind  that 
for  many  years  "  owner's  risk  "  contracts  have  existed  for  the  sole 
purpose  of  relieving  the  companies  from  liability  for  negligence.  But 
such  contracts  have  been  in  express  terms,  and  he  who  would  exempt 
himself  from  liability  is  bound  to  use  clear  language,  and,  if  he  fails  to  do 
so  in  such  a  case  as  this,  it  seems  that  the  words  "  owner's  risk  "  in  a 
consignment  note  do  not  cover  negligence  any  more  than  they  do  in 
a  warehouse  contract  (Mitchell  v.  L.  &  Y.  By.  (1875)  L.  E.  10  Q.  B. 
256).  It  should  be  observed  that  the  company  did  not  rely  on  a  course 
of  business,  as  in  Lewis's  Case,  nor  was  it  contended  that  "  owner's 
risk  ' '  has  acquired  a  technical  meaning  in  contracts  of  carriage :  a 
contention  which,  it  is  submitted,  could  at  the  present  day  be  urged 
with  some  force.  But  a  contract-  to  carry  at  owner's  risk  will  not 
protect  the  company  in  case-  of  damage  from  failure  to  deliver  in  a 
reasonable  time  (Robinson  v.  G.  W.  Ry.  (1865)  35  L.  J.  C.  P.  123; 
D'Arc  v.  L.  &N.  W.  Ry.  (1874)  L.  E.  9  C.  P.  325) ;  and  if  a  condition  is 
held  to  be  of  the  essence  of  the  contract  (e.g.,  to  carry  by  passenger 
train)  the  company  is  not  protected  in  case  of  damage  arising  from 
failure  to  perform  that  condition  (Guny,on  v.  8.  E.  &  G.  Ry.  y.915] 
2  K.  B.  370).  Where  the  contract  is  to  carry  at  owner's  risk  with 
certain  exceptions,  whether  anything  is  excepted  but  the  stated  perils 
is  a  question  which  depends  very  much  on  the  circumstances  of  the 
case.  In  Goldsmith  v.  G.  E.  Ry.  ( (1881)  44  L.  T.  181)  the  contract 
was  to  carry  solely  at  the  risk  of  the  sender  excepting  only  the  wilful 
act  or  default  of  the  company's  servants,  if  proved,  theft,  and  collision 
between  trains.  The  company  was  held  liable  for  damage  due  to 
delay  caused  by  a  negligent  misdelivery-:  On  the  other  hand,  in 
Hirschel  &  Meyer  v.  G.  E.  Ry.  (1906)  12  Com  Cas.  11), 
Kennedy,  J.,  held  that  in  the  case  of  a  contract  at  owner's  risk 
excepting  the  above-named  perils  the  company  was  protected  save  in 
case  of  the  named  occurrences.  These  cases  are  not  necessarily  in 
conflict,  but  a  very  authoritative  exposition  of  principle  will  be  found 
in  the  judgment  of  Kennedy,  J. .  In  a  recent  case  in  the  House,  of 
Lords  an  owner's-risk  contract  provided  that  there  should.be  no  claim 
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for  loss  or  injury  during  transit,  but  the  company  remained  liable  for 
"non-delivery  of  any  package  or  consignment  properly  addressed." 
It  was  held  that  the  company  was  not  liable  for  failure  to  deliver  a 
part  of  a  consignment  (G.  W.  Ry.  v.  Wills  [1917]  A.  C.  148). 

Wilful  misconduct,   simpliciter,   is  not  within  section   7    (see  note 
(/)  3  above),  but  it  will  be  convenient  to  consider  its  meaning  here. 

'  Wilful  misconduct  '  means  misconduct  to  which  the  will  is  a 
party,  something  opposed  to  accident  or  negligence ;  the  misconduct, 
not  the  conduct,  must  be  wilful.  It  has  been  said,  and,  I  think, 
correctly,  that,  perhaps,  one  condition  of  wilful  misconduct  must  be 
that  the  person  guilty  of  it  should  know  that  mischief  will  result 
from  it.  But,  to  my  mind,  there  might  be  other  wilful  misconduct 
.  .  (as,  if  a  man)  acted  under  the  supposition  that  (his  act)  might 
be  mischievous,  arid  with  an  indifference  to  his  duty  to  ascertain 
whether  it  was  misohievous  or  not  "  (Bramwell,  L.J.,  Lewis  v.  G.  W 
Ry.  (1877)  3  Q.  B.  D.,  at  p.  206;  see  also  Brett,  L.J.,  at  p.  210). 
Malice  is  unnecessary  (Blackburn,  J.,  Glenister  v.  G.  W.  Ry.  (1873) 
29  L.  T.,  at  p.  423);  so,  of  course,  is  criminal  intention  (Lindley,  J., 
Hoare  v.  G.  W  Ry.  (1877)  37  L.  T.,  at  p.  187);  and  the  knowledge 
must  be  that  of  the  servant  who  performs  or  directs  the  act,  it  is  not 
sufficient  that  some  other  servant  has  knowledge  which  would  make  the 
act  one  of  wilful  misconduct  if  done  or  directed  by  him  (Forder  v.  G.  W. 
Ry.  [1905]  2  K.  B.  532).  With  the  rarest  exceptions,  one  of  which  is 
noted  below,  the  condition  provides  that  the  company  is  to  be  liable  on 
proof  of  wilful  misconduct.  This  clearly  casts  the  onus  of  establishing 
it  on  the  plaintiff,  and  it  is  probable  that  the  onus  is.  on  him  even  in  the 
absence  of  these  words  (see  Smith  (H.C.),  Ltd.  v.  M.  Ry.  (1918)  88 
L.  J.  Q.  B.  868:  Bankes,  L.J.,  at  p.  869).  Prima  facie,  damage  is 
due  either  to  accident  or  negligence,  and  the  usual  owner's-risk  con- 
tract .exempts  the  company  from  liability  in  these  cases;  if  the  owner 
desires  to  charge  the  company  under  the  proviso  as  to  wilful  miscon- 
duct, he  must  prove  that  the  case  is  within  it.  If  the  facts  proved 
by  the  plaintiff  are  consistent  with  the  damage  being  caused  by  mere 
negligence,  no  prima  facie  case  of  wilful  misconduct  is  established. 
So  proof  of  unreasonable  delay  of  perishable  goods  due  to  the  unex- 
plained failure  of  the  company  to  send  them  by  the  first  train  (Graham 
v.  Belfast  and  Northern  Counties  Ry.  [1901]  2  I.  B.  13);  proof  of 
misdelivery  (Stevens  v.  G.-W  Ry.  (1885)  52  L.  T.  324);  or  proof  of 
negligence,  however  great  or  clear  (Glenister  v.  G.  W.  Ry.  (1873)  29 
L.  T.  423;  Haynes  v.  G.  W.  Ry.  (1879)  41  L.  T.  436),  does  not  establish 
even  a  prim-a  facie  case  of  wilful  misconduct.  But  where  a  station- 
master  delivered  goods,  without  inquiry,  to  a  person  whose  name  was 
not  that  of  the  named  consignee,  and  ordinary  inquiry  would  have 
manifested  that  he  was  not  the  interided  consignee,  this  was  held  to 
be   wilful   misconduct    (Hoare    v.    G.    W.    Ry.    (1877)   37   L.    T.    186). 
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When  goods  were  consigned  for  transit  over  the  lines  of  two  com- 
panies, and  the  trucks  were  loaded  by  the  servants  of  the  first 
company  so  that  they  would  not  pass  the  loading  gauge  of  the  second 
company,  no  inquiries  on  the  point  being  made,  the  resulting  damage 
from  delay  was  held  not  to  be  due  to  wilful  misconduct  (Webb  v. 
G.  W.  Ry.  (1877)  26  W.  E,  111).  But  where  the  company's  regula- 
tions provided  that  in  every  case  of  reasonable  doubt  the  wagon  should 
be  tested  before  despatch,  and  the  stationmaster,  judging  by  eye  that 
a  wagon  would  just  pass  the  loading  gauge,  omitted  to  test  it ;  resultant 
damage  caused  by  collision  with  a  bridge  was  held  to  be  due  to  wilful 
misconduct  (Bastaible  v.  N.  B.  Ry.  (1912)  49  Sc.  L.  T.  446).  While 
this  latter  decision  is  clearly  sound,  some  of  the  Judges  in  the  Court 
of  Session  expressed  views  as  to  the  distinction  between  negligence 
and  wilful  misconduct  which  are  not  in .  accord  with  the  English 
decisions.  It  is  doubtful  if  the  case  of  Curran-  v.  M.  G.  W.  Ry. 
([1896]  2  I.  R.  183)  can  be  supported,  having  regard  to  the  principles 
formulated  in  the  English  cases.  (But  see  Smith  (H.  C),  Ltd.  v. 
M.  Ry.,  supra:  Scrutton,  L.J.,  at  p.  871.)  The  plaintiff  proved  that 
certain  pigs  had  been  delivered  to  the  company  for  carriage,  and  that 
the  company,  without  giving  any  explanation,  refused  to  deliver  them  at 
their  destination.  The  Court  held  that  a  loss  due  to  wilful  misconduct 
ought  to  be  presumed..  The  condition  was  not  in  the  usual  form ; 
the  company  being  relieved  from  liability  for  loss  ' '  unless  occasioned 
by  intentional  or  wilful  neglect  or  misconduct  of  the  company's  ser- 
vants acting  within  the  scope  of  their  authority."  It  has  already 
been  suggested  that  the  onus  of  proving  wilful  misconduct  is  none  the 
less  cast  upon  the  plaintiff  though  the  words  "  upon  proof  "  of  loss 
from  this  cause  do  not  appear  in  the  condition,  and,  in  any  case,  the 
Court  drew  no  distinction  in  this  respect  in  the  case  in  question. 
Clearly  the  plaintiff  did  not  prove. wilful  misconduct,  and  it  is  difficult 
to  see  why  the  act  of  the  company  in  refusing  to  deliver  should  justify 
the  assumption  that  some  particular  servant  had  been  guilty  of  an 
act  of  wilful  misconduct.  It  may  be  noted  that  Palles,  C.B.,  who 
took  the  chief  part  in.  this  decision,  subsequently  dissented  from  the 
decision  of  the  Court  in  Graham's  Case  (supra),  while  the  latter  case 
has  been  more  than  once  approved  in  England.  But  when  goods  were 
removed  in  transit  from  a  properly  packed  parcel,  and  the  parcel  was 
carefully  repacked,  it  was  held  that,  in  the  absence  of  evidence  of 
access  by  any  member  of  the  public,  wilful  misconduct  of  a  company's 
servant  was  properly  inferred  (Smith  (H.  C.),  Ltd.  v.  M.  Ry.,  supra).  The 
wilful  misconduct  must  be  that  of  some  servant  of  the  company ;  as  to 
the  persons  included  in  the  term  "  servants,"  see  title  XXXII,  note  (c). 

7.  Whether  Conditions  are  Severable. — Some  discussion  arose  in 
cases  decided  shortly  after  the  Act  was  passed  as  to  whether  con- 
ditions in  a  contract  are  severable,  so  as  to  be  good  in  part  even  though 
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bad  in  part.  The  point  seems  not  to  have  been  clearly  decided,  but 
it  is  submitted  that  on  the  modern  view  of  the  operation  of  the  section 
the  question  cannot  properly  arise.  For  some  years  after  the  Act 
was  passed  many  of  the  Judges  considered  that  a  condition  within 
section  7  was  either  void  or  valid  ab  initio,  regardless  of  the  nature  of 
the  loss  of  injury  which  had  occurred,  or,  indeed,  whether  any  loss  or 
injury  had  occurred  at  all.  An  account  of  the  rise  and  decline  of  this 
view  will  be  found  in  title  XXI,  note  (/)  above.  .,  So  long  as  this  view 
prevailed,  it  would  follow  that  if  conditions  were  not  severable  a 
plaintiff  could  attack  one  condition  or  a  part  thereof,  and,  if  successful, 
avoid  the  whole  contract,  and  leave  the  company  in  the  position  of  a 
common  carrier,  without  having  to  establish  that  the  damage  in 
respect  of  which  he  was  suing  was  damage  covered  by  the  condition 
attacked.  The  modern  view  is  that,  before  the.  Court  can  entertain 
argument  on  the  reasonableness  of  a  condition,  there  must  be  estab- 
lished at  least  a  prima  facie  case  of  damage  from  the  neglect  or 
default  of  the  company  or  its  servants  which  is  covered  by  the  con- 
dition in  question.  The  only  matter  which  the  Court  can  decide  is 
whether  the  condition  or  part  thereof  attacked  is  reasonable  so  far 
as  it  covers  the  actual  damage  which  has  occurred.  On  this  view  it 
is  difficult  to  see  how  the  question  of  severability  can  arise,  for  no 
condition  can  be  attacked  unless  it  protects  the  company  from  liability 
for  the  actual  casualty  which  has  happened,  and,  if  it  covers  more 
than  one  casualty,  only  so  much  of  it  as  concerns  the  casualty  proved 
can  be  considered.  On  the  other  hand,  if  the  plaintiff  attacks  the 
contract  on  the  ground  that  no  reasonable  alternative  was  offered, 
all  that  he  is  either  bound  or  permitted  to  establish  is  that  the  alter- 
native offered  gives  the  company  some  exemption  from  liability  for 
neglect  or  default,  and  the  severability  of  the  conditions  of  the 
alternative  contract  can  hardly  be  material  to  that  question. 

(g)  "  Unless  the  same  be  Signed  by  Him,  or  by  the  Person 
Delivering  .  .  ." — The  whole  section  is  limited  to  cases  in  which  the 
contract  in  question  limits  the  company's  liability  for  neglect  or 
default  (Shaw  v.  G.  W.  By.,  Wright,  J.,  [1894]  1  Q.  B.  373,  at 
p.  383),  and  therefore  the  requirement  of  signature  is  limited  to  such 
cases.  The  dictum  of  Hawkins,  J.,  in  Ashen-don  v.  L.  B.  &  S.  0. 
By.  ((1880)  5  Ex.  D.,  at  p.  190)  is  not  to  the  contrary,  and,  if  it 
were,  it  is  not  supported  by  any  other  authority.  Hawkins,  J., 
assumed  that  a  condition  concerning  accidental  injury  was  within 
section  7  (a  view  not  in  accordance  with  authority;  see  title  XXI, 
note  (/)),  and,  consequently,  that  it  ought  to  be  signed';  he  does  not 
suggest  that  it  ought  to  be  signed  although  it  is  outside  the  section. 

The  section  provides  that  no  contract  "  shall  be  binding  upon  any 
such  party  "  unless  signed  by  him  or  his  agent.  But  it  will  bind  the 
company  even  though  it  be  not  signed  by  the  sender,  assuming  that 
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the  making  of  it  is  otherwise  established  (Baxendale  v.  G.  E.  By. 
(1869)  L.  E."4  Q.  B.,  at  p.  254). 

The  section  further  provides  that  the  contract  may  be  signed,  not 
merely  by  "the  party,"  but  also  by  "the  person  delivering  (the 
goods)  for  carriage."  Such  person  has,  therefore,  not  merely  such 
authority  to  bind  the  sender  as  naturally  arises  from  his  position  as 
agent,  but  an  absolute  statutory  authority  to  bind  him,  and  it  seems 
that,  ■prima  facie,  he  has  authority  to  sign  any  form  of  contract.  It 
has  been  held  in  Ireland  that  the  sender  is  bound  by  a  contract  signed 
by  his  servant  for  the  carriage  of  a  horse,  which  exempts  the  company 
from  liability  which  had  accrued  before  the  contract  was  signed  (Knox 
v.  G.  N.  By.  (I.)  [1896]  2  I.  E.  632;  see  title  XXI,  note  (e)). 

If  a  consignor  who  can  read  sends  an  illiterate  person  to  deliver 
goods  to  the  company,  he  is  as  much  bound  by  a  contract  signed  by 
such  person  as  though  he  had  signed  it  himself  (Kirby  v.  G.  W.  By. 
(1868)  18  L.  T,  658;  Foreman  v.  G.  W  Ry.  (1878)  38  L.  T.  851). 
But  if  the  person  making  the  contract  objects  to  sign  it  because  he 
cannot  read  it,  and  he  signs  it  on  the  faith  of  a  representation  that  it 
is  "  a  mere  form  "  arid  "of  no  consequence,"  the  jury  may  properly 
find  that  no  special  contract  was  made  (Simons  v.  G.  W.  By.  (1857) 
2  C.  B.  (N.  S.)  621).  The  signature  of  a  railway  agent  whom  he  has 
employed  to  "  deliver"  goods  will  bind  the  sender,  and  none  the  less 
because  the  said  agent  "  receives  "  the  goods  for  the  company 
(Aldridge  v.  G.  W  By.  (1864)  15  C.  B.  (N.  S.)  582;  Gould  v.  S.  E.  & 
C.  By.  [1920]  2  K.  B.  186).  The  following  have  been  held  a  sufficient 
signature  :  the  initials  of  the  sender's  clerk  (United  Machine  Tool  Co. 
v.  G.  W.  By.  (1914)  30  T.  L.  B.  312);  the  initials  of  the  consigning 
firm  written  by  a  clerk;  the  printed  name  of  such  firm  appearing  else- 
where than  at  the  foot  of  the  contract  (Joshua  Buckton  &  Co.  v. 
L.  &  N.  W  By.  (1916)  87  L.  J.  Q..B.  234).  In  these  cases,  however, 
the  sender  tendered  to  the  company  the  goods  together  with  a  com- 
pleted consignment  note,  and  the  effect  of  such  a  transaction  either  at 
common  law  or  under  the  statute  may  raise  difficult  questions. 

In  the  last-cited  case,  Astbury,  J.,  did  not  accede  to  an  argument 
that  any  signature  sufficient  to  satisfy  the  Statute  of  Frauds  is 
necessarily  sufficient  under  section  7.  The  signed  document  must  set 
out  or  clearly  and  definitely  refer  to  any  condition  sought  to  be  incor- 
porated (Peek  v.  N.  8.  By.  (1862-3)  10  H.  L.  C.  473,  at  p.  568). 

Restrictions  on  Contracts  Limiting  Liability  for  Negligence — ■ 
The  Proviso  as  to  Proof  of  Value. 

(XXIII.)  Provided  also,  that  the  proof  of  the  value  of  such 
animals,  articles,  goods,  and  things,  and  the  amount  of  the 
injury  done  thereto,   shall  in  all  cases  lie  upon  the    person 


152  THE  LAW  AS  TO  SPECIAL  CONTBACTS. 

claiming    compensation   for   such   loss  or  injury  (a)  (Railway 
and  Canal  Traffic  Act,  1854,  s.  7). 

(a)  The  whole  section  applies  to  goods  and  animals  generally,  but 
the  second  proviso  applies  exclusively  to  certain  kinds  of  animals 
named  therein,  in  respect  of  which  maximum  values  are  fixed, 
beyond  which  the  company  is  not  to  be  liable,  unless  a  declaration  is 
made,  and  an  excess  rate  paid  if  demanded.  The  obvious  purpose  of 
this  proviso  is  to  enact,  as  in  the  Carriers  Act,  that  the  company  is 
not  to  be  bound  by  the  value  declared.  But  the  proviso  is  made 
applicable  to  goods  and  animals  generally,  and  not  merely  to  the 
animals  mentioned  in  the  second  proviso.  So  far  as  it  extends  beyond 
the  ambit  of  the  second  proviso,  it  is  difficult  to  see  that  it  effects  any 
purpose,  because  at  common  law  the  plaintiff  must  always  prove  the 
amount  of  damage  suffered  (see  Carriage  of  Animals,  title  XXXV). 

Restrictions  on  Contracts  Limiting  Liability  for  Negligence — 
The  Proviso  Saving  the  Provisions  of  Carriers  Act. 

(XXIV.)  Provided  also,  that  nothing  herein  contained  shall 
alter  or  affect  the  rights,  privileges,  or  liabilities  of  any  such 
company  under  the  Carriers  Act,  1830,  with  respect  to  articles 
of  the  descriptions  mentioned  in  the  said  Act  (a).  (Eailway 
and  Canal  Traffic  Act,  1854,  s.  7). 

(a.)  This  proviso  certainly  has  the  effect  of  preventing  section  7  of 
the  Act  of  1854  having  any  effect  on  the  particular  procedure  laid 
down  by  the  Act  of  1830  in  respect  of  the  articles  named  in  section  1 
thereof.  It  seems,  further,  that  section  7  will  not  apply  to  a  contract 
under  which  a  company  waives  its  protection  under  section  1;  indeed, 
such  a  contract  could,  in  any  case,  hardly  relate  to  the  exemption  of 
the  company  from  liability  for  neglect  or  default.  A  contract  under 
which  the  company  escapes  liability  for  the  theft  of  its  servants  is 
likewise  not  within  section  7,  but  this  is  because  theft  is  not  an  act  of 
neglect  or  default,  and  not  because  section  7  is  excluded  from  opera- 
tion in  such  cases  by  sections  4  and  6  of  the  Act  of  1830.  What 
further  effect,  if  any,  this  proviso  may  have  is  doubtful;  cases  of 
difficulty  may  arise  which  it  would  be  rash  to  formulate  or  discuss  in 
advance.  On  the  whole  question,  see  Shaw  v.  G.  W.  By.  ([1894] 
1  Q.   B.  373). 

Term  Implied  by  Statute  in  Through  Booking  Contracts  by 

Rail  and  Sea. 
(XXV.)  Where  a  company  (a)  by  through  booking  con- 
tracts to  carry  any  animals,  luggage,  or  goods  from  place  to 
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place  partly  by  railway  and  partly  by  sea,  or  partly  by  canal 
and  partly  by  sea,  a  condition  exempting  the  company  from 
liability  for  any  loss  or  damage  which  may  arise  during  the 
carriage  of  such  animals,  luggage,  or  goods,  by  sea,  from  the 
act  of  God,  the  King's  enemies,  fire,  accidents  from  machinery, 
boilers,  and  steam,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  whatever  nature 
and  kind  soever  (6),  shall,  if  published  in  a  conspicuous 
manner  in  the  office  where  such  through  booking  is  effected  (c), 
and  if  printed  in  a  legibl*  manner  on  the  receipt  or  freight  note 
which  the  company  gives  (d)  for  such  animals,  luggage,  or 
goods,  be  valid  as  part  of  the  contract  (e)  between  the  con- 
signor of  such  animals,  luggage,  or  goods  and  the  company  in 
the  same  manner  as  if  the  company  had  signed  and  delivered 
to  the  consignor  a  bill  of  lading  containing  such  condition .  For 
the  purposes  of  this  section,  the  word  "  company"  includes 
the  owners,  lessees,  or  managers  of  any  canal  or  other  inland 
navigation  (Eegulation  of  Eailways  Act,  1868,  s.  14). 

(a)  Compuny. — Section  2  enacts  that  a  company  is  to  mean  a 
company  incorporated  before  or  after  the  passing  of  the  Act  for  the 
purpose  of  constructing,  maintainirig,  or  ■  working  a  railway  in  the 
United  Kingdom,  and  includes  individuals  who  own  or  work  a  railway. 

(6)  The  Excepted  Perils. — Clearly  the  exemption  does  not  cover 
any  case  where  the  damage  is  conduced  by  the  negligence  of  the  carrier. 

(c)  Through  Booking. — It  is  not  necessary  that  the  company  should 
"  use,  maintain,  or  work  "  the  vessels:  all  that  is  requisite  is  that 
through  booking  should  in  fact  exist. 

(d)  "Published"  and  "Printed." — This  section  is  absolutely 
unique,  in .  requiring  both  a  publication  of  the  notice  in  the  receiving 
office  and  its  insertion  in  the  ticket  or  receipt. 

(e)  "  Valid  as  Part  of  the  Contract." — Notwithstanding  the  words 
"  in  the  same  manner  as  if  the  company  had  signed  and  delivered  to 
the  consignor  a  bill  of  lading, "  it  is  clear  that  what  is  intended  is  that 
the  implied  term  is  to  be  binding,  if  the  formalities  are  complied  with, 
entirely  apart  from  agreement,  else  the  section  would  serve  no  purpose 
at  all.  If  the  company  actually  contracted  in  the  terms  of  the  con- 
dition, it  would  have  no  need  to  rely  on  the  statute,  and  if  it  has 
contracted  so  as  to  exempt  itself  from  a  liability  which  the  implied 
term  leaves  untouched,  it  seems  that  the  contract  is  binding  and  the 
implied  term  under  the  statute  is  displaced.  At  any  rate,  this  is  so 
when  a  free  pass  is  issued  on  terms  of  complete  exemption  from 
liability   (The  Stella   [1900]    P.    161). 


SECTION    6. 

THE   CARRIAGE   OF   VALUABLES. 

History  and  Purpose  of  tfie  Carriers  Act. 

(XXVI.)  The  Carriers  Act  of  1830  was  passed  before 
railways  had  emerged  from  the  experimental  stage,  and  in  no 
sense,  therefore,  was  it  an  effect  of  the  revolution  in  the  con- 
ditions of  carriage  which  they  caused. 

It  was  passed  to  remedy  a  state  of  the  law  which  had 
become  intolerable  both  to  the  public  and  to  the  common 
carriers  by  road.  The  preamble  to  the  Act,  in  setting  out  the 
conditions  which  it  was  sought  to  remedy,  thus  summarises  the 
existing  abuses  : — 

' '  By  reason  of  the  frequent  practice  of  bankers  and  others 
of  sending  by  the  public  mails,  stage  coaches,  waggons,  vans, 
and  other  public  conveyances  by  land  for  hire,  parcels  and 
packages  containing  money,  bills,  notes,  jewellery,  and  other 
articles  of  great  value  in  small  compass,  much  valuable  pro- 
perty is  rendered  liable  to  depredation,  and  the  responsibility  of 
mail  contractors,  stage  coach  proprietors,  and  common  carriers 
for  hire  is  greatly  increased,"  and  "  through  the  frequent 
omission  by  persons  sending  such  parcels  and  packages  to 
notify  the  value  and  nature  of  the  contents  thereof,  so  as  to 
enable  such  mail  contractors,  stage  coach  proprietors,  and 
other  common  carriers,  by  due  diligence  to  protect  them- 
selves against  losses  arising  from  their  legal  responsibility,  and 
the  difficulty  of  fixing  parties  with  knowledge  of  notices  pub- 
lished by  such  mail  contractors,  stage  coach  proprietors,  and 
other  common  carriers,  with  the  intent  to  limit  such  respon- 
sibility, they  have  become  exposed  to  great  and  unavoidable 
risks,  and  have  thereby  sustained  heavy  losses." 

It  seems  probable  that  the  ultimate  cause  of  the  intoler- 
able state  at  which  the  law  of  carriage  by  land  had  arrived 
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before  the  passing  of  the  Carriers  Act  may  be  found  in  the  rule 
that  there  was,  and  (apart  from  this  and  other  statutory  enact- 
ments and  the  case  of  dangerous  goods)  still  is,  no  duty  on  the 
part  of  a  consignor  of  goods  voluntarily  to  disclose  to  the 
carrier  the  contents  of  any  package.  "  I  take  it  now  to  be  per- 
fectly well  understood,  according  tp  the  majority  of  opinions 
upon  the  subject,  that  if  anything  is  delivered  to  a  person  to 
be  carried,  it  is  the  duty  of  the  person  receiving  it  to  ask  such 
questions  about  it  as  may  be  necessary ;  if  he  asks  no  questions, 
and  there  be  no  fraud  to  give  the  case  a  false  complexion,  on 
the  delivery  of  the  parcel,  he  is  bound  to  carry  the  parcel  as  it 
is.  It  is  the  duty  of  the  person  who  receives  it  to  ask  questions ; 
if  they  are  answered  improperly,  so  as  to  deceive  him,  then 
there  is  no  contract  between  the  parties;  it  is  a  fraud  which 
vitiates  the  contract  altogether  "  (Walker  v.  Jackson  (1842) 
10  M.  &  W.  161,  per  Parke,  B.,  at  pp.  168-9). 

The  primary  result  of  this  rule  was,  in  many  cases,  to 
inflict  great  hardship  upon  the  carrier,  who  was  held  absolutely 
responsible  for  parcels  containing  "  articles  of  great  value  in 
small  compass  "  although  he  had  no  notice  of  the  contents  of 
the  parcel  or  that  he  was  running  an  enhanced  risk. 

The  secondary  result  was  that,  by  the  aid  of  another  un- 
satisfactory rule  of  law,  the  carrier  was  enabled  to  protect 
himself  in  a  manner  which  inflicted  great  hardship  and  injustice 
upon  the  consignor.  It  was  open  to  no  doubt  that  a  common 
carrier  might  make  a  special  contract  relieving  himself  from 
his  common  law  liabilities  in  any  particular  instance ;  and  it 
became  the  common  practice  of  carriers  to  post  up,  either 
inside  or  outside  their  receiving  offices,  notices  restricting  their 
liability.  It  was  only  necessary  to  show  that  the  consignor  was 
aware  of  the  notice  for  its  terms  to  be  held  to  be  those  of  a 
special  contract,  and  evidence  upon  which  the  Court  would 
hold  that  the  consignor  was  bound  by  the  notice  fell  far  short 
of  establishing  that  in  fact  he  had  ever  seen  it  at  all.*  If  it 
was  shown  that  the  notice  had  been  published  in  a  newspaper 

*  According  to  one  view,  the  assent  of  the  consignor  was  unnecessary.  The 
carrier  could  enforce  the  terms  as  a  kind  of  limitation  of  his  profession. 
This  view,  however,  was  unsound,  even  at  common  law.  (See  the  opinion  of 
Blackburn,  J.,  in  Peek  v.  N.  8.  By.  (1862-3)  10  H.  L.  C.  473,  at  pp.  491-500 
and  title  XIX). 
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which  the  consignor  was  in  the  habit  of  reading,  or  if  the  con- 
signor was  proved  to  have  entered  the  office  where  the  notice 
was  exhibited,  it  was  well-nigh  impossible  for  him  to  establish 
that  he  was  not  bound  by  its  terms.  The  most  common  form 
of  these  notices  was  one  which  exempted  the  carrier  from  all 
liability  for  all  or  certain  specified  goods  above  some  given 
value  (usually  £5  or  £10)  unless  a  declaration  of  value  was 
made  and  an  extra  charge  paid. 

Such  a  notice,  if  valid,  imposed  a  duty  of  disclosure  upon 
the  consignor  of  which,  in  fact,  he  might  be  wholly  ignorant. 
It  is  true  that  the  Courts  were  very  unwilling  to  hold  that  such 
conditions  exempted  the  carrier  when  he  had  been  grossly 
negligent  (Bodenham  v.  Bennet  (1817)  4  Price  31);  and  it  was 
only  about  1850  that  it  was  established  that  express  words 
could  have  this  effect  (see  the  opinion  of  Blackburn,  J.,  in  the 
House  of  Lords  in  Peek  v.  N.  S.  Ry.  (1863)  10  H.  L.  C,  at 
pp.  502-507);  but,  subject  to  this,  it  was  not  infrequent  for  a 
consignor  to  discover,  after  the  goods  were  lost,  that  the 
carrier  was  in  a  position,  by  reason  of  the  non-disclosure,  to 
establish  that  he  was  under  no  liability  whatever. 

On  the  other  hand,  the  carrier  could  very  seldom  feel 
certain  that  the  consignor  was  bound  by  the  notice,  and  thus 
the  true  rights  of  the  parties  were  practically  indeterminable 
save  by  an  action  at  law,  which  would  turn  less  upon  the 
simple  issues  of  fact  than  upon  the  application  to  the  evidence 
of  certain  complex  presumptions,  the  effect  of  which  was  almost 
always  to  attach  an  artificially  enhanced  value  to  one  isolated 
fact  at  the  expense  of  an  equal  view  of  all  the  evidence.  It 
was  more  than  once  suggested  to  the  Courts  that  they  might 
put  some  check  on  the  efficacy  of  these  notices,  and  give  the 
carrier  an  added  measure  of  protection  in  the  case  of  unusually 
valuable  goods.  But  though  it  is  abundantly  clear  that  the 
judges  were  aware  of  the  great  injustice  done  to  consignors  by 
printed  notices  which  in  fact  they  might  never  see,  the  Courts 
had  been  enforcing  them  too  long  to  do  anything  more  in  the 
consignor's  favour  than  construe  them  strictly,  while,  as 
regards  articles  the  carriage  of  which  imposed  a  greatly  in- 
creased risk  upon  the  carrier,  the  judgment  of  Best,  C.J., 
though    a   dissentient    one,    in    Batson    v.    Donovan    ((1820) 
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4  B.  &  Aid.  21,  at  p.  27)  seems  to  make  it  clear  that  the 
common  law  alone  was  powerless  to  invent  a  list  of  articles  in 
the  carriage  of  which  carriers  should  be  entitled  to  special 
consideration.  The  Carriers  Act  attempted  to  remedy  both 
these  defects,  but,  though,  as  is  shown  above,  these  reforms 
are  historically  related,  its  provisions  concerning  special  con- 
tracts are  wholly  distinct  from  those  which  make  statutory 
modifications  in  the  liability  of  a  common  carrier  at  common 
law.  Only  the  latter  are  treated  under  this  section;  the  former 
are  discussed  in  title  XX. 


Statutory  Protection   of   the   Carrier. 

(XXVII.)  No  common  carrier  by  land  for  hire  (a)  shall 
be  liable  for  (b)  the  loss  of  or  injury  to  (c)  any  article 
or  articles,  or  property  (d),  of  the  descriptions  following  (e), 
contained  in  any  parcel  or  package  (/),  which  shall  have  been 
delivered,  either  to  be  carried  for  hire  or  to  accompany  the 
person  of  any  passenger  (g)  in  any  public  conveyance  (h) 
when  the  value  of  such  article  or  articles  or  property  contained 
in  such  parcel  or  package  shall  exceed  the  value  of  £10  (i) 
(save  as  hereafter  appears)  (Carriers  Act,  1830,  s.  1). 

(a)  "  Common  Carriers  by  Land  for  Hire." — The  words  used 
throughout  the  Act  are  ' '  mail  contractor,  stage  coach  proprietor,  or 
other  common  carrier."  The  words  "other  common  carrier"  bring 
railway  companies  within  the  provisions  of  the  Act.  But  suppose  it 
to  be  proved  that  a  railway  company  has  not  professed  to  be  a  com- 
mon carrier  of  certain  goods  within  the  Act :  can  the  company  claim 
the  protection  of  the  Act  in  respect  of  such  articles?  It  is  submitted 
that  it  cannot.  But  it  is  curious  that  the  point  has  not  been  decided  : 
for  it  can  hardly  be  supposed  that  railway  companies  profess  to  be 
common  carriers  of  most  of  the  goods  which  are  named  in  the  Act. 
It  is  well  settled  that  if  there  be  a  special  contract  the  protection  of 
the  carrier  is  not  taken  away  unless  the  contract  is  inconsistent  with 
the  existence  of  such  protection  (Baxendale  v.  G.  E.  Ry.  (1869)  L.  E. 
4  Q.  B.  244).  Kennedy,  J.,  in  Hirschel  &  Meyer  v.  G.  E.  Ry. 
(  (1906)  12  Com.  Cas.  11,  at  pp.  22-24)  raises  the  question  whether 
a  special  contract  which  greatly  limits  the  carrier's  liability  is  a  con- 
tract inconsistent  with  the  Act  because  it  is  inconsistent  with  his 
being  a  common  carrier.      It   is    submitted    that   the    answer    to    this 
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question  is  that  every  common  carrier  is  entitled  to  make  a  special 
contract  if  the  consignor  permits  him  to  do  so :  that  the  mere  existence 
of  a  special  contract  in  a  particular  case  will  not  rob  him  of  that 
status:  but  that,  could  the  owner  go  further,  and  show  that  the 
status  had  never  been  acquired,  owing  to  the  absence  of  a  profession 
as  a  common  carrier  of  the  goods,  then  the  Act  would  be  wholly 
inapplicable. 

The  Carriers  Act  has  no  application  to  carriage  by  sea  (Peninsular 
&  Oriental  Steam  Navigation  Co.  v.  Shand  (1865)  3  Moore  P.  C. 
(N.  S.)  272;  12  L.  T.  808).  But  when  a  carrier  makes  one  contract 
for  carriage  partly  by  land  and  partly  by  sea,  nevertheless  he  is 
entitled  to  the  protection  of  the  Carriers  Act  in  respect  of  the  land 
journey  (Pianoiani  v.  L.  &  S.  W  By.  (1856)  18  C.  B.  226;  Le 
Couteurv.  L.&S.W  By.  (1865)  L.  B.  1  Q.  B.  54;  35  L.  J.  Q.  B.  40; 
Millan  v.  Brasch  (1881)  8  Q.  B.  D.  35;  (1882)  10  Q.  B.  J).  142; 
L.  &  N.  W.  By.  v.  Ashton  [1920]  A.  C.  84.  If  the  carrier  has  in  fact 
an  option  whether  the  whole  journey  be  by  sea,  or  partly  by  sea  and 
partly  by  land,  provided  it  can  be  shown  that  the  contract  contem- 
plates the  possibility  of  land  carnage,  the  carrier,  if  he  chooses  to  send 
the  goods  by  land,  is  entitled  to  the  protection  of  the  Act  (Baxendale 
v.  G.  E.  By.,  supra).  But  where  the  contract  is  for  a  journey  by  land 
and  sea,  the  carrier  must  bring .  himself  within  the  Act  if  he  wishes 
to  rely  on  it:  that  is,  he  must  show  that  a  loss  or  injury  for  which 
he  is  sought  to  be  charged  took  place  during,  the  land  journey  (L.  & 
N.  W    By.  v.  Ashton,  supra). 

(b)  The  Measure  of  Immunity. — The  Act  did  not  perpetuate  the  old 
rule  then  considered  law  but  since  exploded,  which  had  led  to  much 
confusion,  by  which  a  carrier  was  held  liable  for  gross  negligence, 
although  he  had  expressly  limited  his  liability  (see  title  XX,  note^(c) ). 

"  Upon  the  whole,  the  language  of  the  first  section'  seems  to  us  to 
be  perfectly  clear  and  unambiguous,  without  exception  or  restriction, 
and  that  none  can  fairly  be  implied  from  any  other  part  of  the  Act. 
By  holding  the  carrier  exempt  from  liability  as  to  the  enumerated 
articles,  unless  the  owner  shall  declare  their  nature,  and  pay  for  them 
in  the  mariner  prescribed,  we  not  only  further  the  object  avowed  in 
the  title  and  preamble  of  the  Act,  but  give  it  the  effect  of  removing 
doubts  and  difficulties  which  (as  we  have  seen)  it  is  admitted  did  exist 
as  to  the  liability  of  a  carrier  for  the  loss  of  goods,  who  has  sought  to 
limit  that  liability  by  the  publication  of  a  notice  in  the  usual  form  " 
(Lord  Denman,  C.J.,  Hinton  v.  Dibbin  (1842)  2  Q.  B.,  at  p.  665). 
"  I  think  the  case  of  Hinton  v.  Dibbin  goes  a  great  way.  The  point 
there  decided  was  that,  though  the  negligence  of  the  servants  was 
ever  so  gross,  still,  as  long  as  it  was  merely  negligence,  the  railway 
company  were  not  liable  "  (Blackburn,  J.,  Morritt  v.  N.  E.  By. 
(1876)  1  Q.  B.  D.,  at  p.  309;  see  also  M.  S.  &  L.  By.  Co.  v.  Brown 
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(1883)  8  A.  C,  at  p.  709;  Shaw  v.  G.  W  Ry.  [1894]  1  Q.  B.  373). 
''  When  the  defendants  set  up  a  defence  under  the  statute  (the 
Carriers  Act)  negligence  has  nothing  to  do  with  the  question  "  (Jervis, 
C.J;,  G.  W    Ry.  v.  Rimcll  (1856)  18  C.  B.,  at  p.  585). 

But  the  carrier  is  not  by  the  statute  exempted  from  the  con- 
sequences of  loss  or  damage  if  caused  by  wilful  misfeasance  on  his 
part.  "If  the  carrier,  or  those  for  whom  he  is  responsible,  wilfully 
damage  the  goods  or  dispose  of  them,  or  convert  them  to  his  or  their 
own  use,  or  if  a  third  person  claims  them,  and  the  carrier,  knowing 
what  he  is  about,  says  '  Very  well;  if  you  will  give  me  an  indemnity, 
you  shall  have  the  goods,'  in  all  these  cases  the  carrier  would  be 
responsible,  because  it  is  a  loss  or  injury  for  which  he  would  be  liable 
in  trover  "  (Blackburn,  J.,  Morritt  v.  N.  E.  Ry.,  supra,  at  p.  308). 

(c)  "Loss  or  Injury." — The  carrier  is  only  exempted  from  the 
consequences  of  a  loss  by  him  of  the  goods.  Thus  if  goods  are  delayed 
in  transit  but  not  lost  by  the  carrier,  though  the  delay  causes  a  tem- 
porary loss  to  the  owner,  this  is  not  loss  within  the  section,  and  the 
carrier  is  liable  (He am  v.  L.  &  S.  W  Ry.  (1855)  10  Ex.  793).  "  The 
reason  of  the  law  must  be  considered  as  being  to  protect  the  carrier 
not  in  all  cases  where  the  owner  of  the  articles  sustained  a  damage 
from  the  neglect  of  the  carrier  to  carry,  but  in  cases  where  the 

chattel  was  either  abstracted  altogether,  or  taken  from  the  place 
where  it  ought  to  be,  and  incapable  of  being  delivered  at  the  time  it 
ought  to  be,  by  reason  of  that  sort  of  loss.  We  think  that  this  is  the 
true  construction  of  the  clause,  and  the  carrier  is  exempted  only  from 
being  responsible  for  a  loss  by  him  on  the  particular  articles  named  " 
(Parke,  B.,  at  pp.  801-2).  Pianciani  v.  L.  *  S.  W  Ry.  ((1856)  18 
C.  B.  226)  followed  Hearn  v.  L.  <f  8.  W  Ry.  The  declaration 
charged  a  temporary  loss  to  the  plaintiff.  The  defendant  pleaded 
that  the  goods  were  within  the  Act  and  not  declared,  and  that  they 
were  "lost  by  the  defendants  out  of  their  possession."  The  plaintiff 
demurred  to  this  plea  on  the  ground  that  the  loss  was  "  a  loss  to  the 
plaintiff  of  the  goods,"  and  "  not  a  loss  or  non-delivery  by  the  defen- 
dants." The  pleadings  and  demurrer  were  obviously  drawn  with 
reference  to  Hcarn  v.  L.  &  8.  W  Ry.  (supra).  The  Court  held  the 
plea  good. 

But  if  in  fact  there  has"  been  a  loss  by  the  carrier  of  goods  within 
section  1  of  the  Act,  he  is  protected  though  the  loss  be  temporary 
only,  and  though  he  eventually  succeed  in  delivering  them  (Wallace 
v.  Dublin  &  Belfast  Junction  Ry.  (1874)  I.  B.  8  C.  L.  341).  This 
was   a   demurrer  to  a   plea   by  the   defendants  which   averred   "  That 

.  before  any  delay  occurred,  the  said  goods  became  and  were 
wholly  lost  and1  mislaid  by  and  to  the  defendants;  and  so  continued 
for  a  considerable  time ;  and  that  afterwards  the  defendants  recovered 
possession  of  the  said  goods,  and  then  carried  them  to  Birmingham, 
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and  there  delivered  them  within  a  reasonable  time  in  that  behalf  after 
such  recovery  of  the  possession  thereof  by  the  defendants,  and  that 
the  delay  in  the  carriage  and  delivery  of  the  said  goods  arose  and  was 
wholly  caused  by  such  loss  and  mislaying  of  the  said  goods  and  not 
otherwise."  The  Court  pointed  out  that  there  was  no  averment  at  all 
of  loss  in  Hearn  v.  L.  &  8.  W.  By.  (supra),  but  that  such  a  plea 
was  held  good  on  demurrer  in  Pianciani  v.  L.  &  S.  W.  By.  (supra). 
Morris,  J.,  continued : — "If  the  goods  had  been  wholly  lost  and  never 
delivered,  the  defendants  would  have  been  protected  by  the  Carriers 
Act,  and  a  plea  of  the  loss  would  have  been  good.  Are  we,  then,  to  say 
that  the  defendants,  who  would  not  have  been  liable  had  they  taken 
no  steps  to  recover  the  goods,  are  to  be  held  liable  because  they 
succeed  in  recovering  them  ?  On  the  authority  of  the  two  cases  cited, 
and  for  the  reasons  I  have  mentioned,  I  am  of  opinion  that  the 
defence  as  pleaded  is  good."  Monahan,  C.J.,  said: — "I  entertain 
no  doubt  but  that  the  Act  affords  protection  for  every  loss  by  the 
defendants." 

This  ease  was  followed  in  Millan  v.  Brmch  ( (1882)  10  Q.  B.  D. 
142),  and  it  was  further  established  that  where  there  has  been  a 
temporary  loss  by  the  carrier  of  goods  within  the  Act  he  is  no  more 
liable  for  damages  for  the  detention  of  the  goods  than  for  damages  for 
the  loss.  "If  the  carrier  temporarily  loses  the  goods,  and  delivers 
them  within  a  reasonable  time  after  he  recovers  them,  he  will  not  be 
liable ;  but  if  he  keeps  them  after  he  has  recovered  them,  the  Carriers 
Act  will  not  protect  him  from  such  subsequent  breach  of  duty.  The 
obligation  on  the  part  of  the  carrier  to  deliver  the  goods  will  remain 
or  revive,  and  he  will  be  responsible  for  future  breaches  of  that 
obligation.  It  is,  therefore,  a  mistake  to  suppose  that  it  will  be 
against  the  carrier's  interest  to  try  and  find  undeclared  goods  tem- 
porarily lost.  The  utmost  that  can  be  said  on  that  subject  is  that 
he  will  gain  nothing  by  finding  them.  On  the  other  hand,  to  hold 
him  liable  for  their  detention  when  temporarily  lost,  but  not  when 
permanently  lost,  would  be  to  make  it  beneficial  to  him  not  to  find 
them.  If  that  were  the  law  it  would  be  to  his  interest  to  convert  all 
temporary  losses  into  permanent  losses.  This  anomaly  would,  no 
doubt,  be  obviated  by  holding  the  carrier  also  liable  for  the  detention 
of  goods  permanently  lost,  but  in  our  opinion  this  cannot  be  done  " 
(Lindley,  L.J.,  at  p.  147). 

If  undeclared  goods  within  the  Act  are  delivered  to  a  carrier  for 
carriage,  and  he  carries  them  too  far  and  they  are  lost  or  injured  when 
off  the  proper  line  of  transit,  nevertheless  the  carrier  is  protected;  "  if 
not,  the  Carriers  Act  would  really  be  no  protection  at  all :  for  in  the 
majority  of  cases  of  loss  or  injury  to  goods,  the  fact  is  that  the  goods 
have  not  arrived  at  the  station  for  which  they  were  destined,  but  have 
been  put  out  short  of  it  or  carried  beyond  it,  and  if  the  carrier  is  liable 
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in  such  cases,  the  protection  of  the  Act  would  be  reduced  to  nothing  " 
(Mellish,  L.J.,  Morritt  v.  N.  E.  By.  (1876)  1  Q.  B.  D.,  at  p.  311). 
And  the  carrier  is  likewise  protected  if  the  loss  takes  place  as  the 
result,  or  by  the  very  fact,  of  the  goods  being  sent  on  a  wrong  journey 
(MiUen.  v.  Brasch,  supra). 

The  words  "  loss  or  injury  "  appearing  in  a  notice  exhibited  by  a 
carrier  before  the  passing  of  the  Act  were  held  to  cover  a  case  of  theft 
(Covington  v.  Willan  (1819)  Gow,  115),  and  it  would  therefore  seem 
that  these  words  of  the  statute  cover  cases  of  larceny,  except  larceny 
by  the  carrier's  servants,  which  the  statute  expressly  excepts  (sec- 
tion 8,  see  title  XXXII). 

(d)  "  Article,  or  Articles  or  Property." — The  words  of  the  preamble 
(see  title  XXVI)  are  merely  descriptive  of  a  typical  risk  which  had 
pressed  with  undue  severity  on  carriers ;  they  do  not  limit  the  scope 
of  the  Act  to  protection  against  that  risk.  "  Is  the  enacting  part 
controlled  by  those  words  of  the  preamble  '  articles  of  great  value  in 
small  compass  '  ?  If  it  had  been  the  intention  of  the  Legislature  to 
confine  the  provisions  of  section  1  to  the  articles  of  small  size  but  great 
value  there  enumerated,  they  would  have  been  found  not  only  in  the 
preamble  but  in  the  enacting  part  of  that  section.  The  terms  of 
section  1  are,  however,  general  and  include  everything  "  (Bayley,  B., 
Owen  v.  Burnett  (1834)  4  Tyr.  133,  at  pp.  141-2;  2  C.  &  M.  353). 

Whether  an  article  is  within  the  protection  of  the  Carriers  Act  is, 
it  has  always  been  said,  a  question  of  fact,  but  it  is  not  a  pure  question 
of  fact  in  such  a  sense  that  the  decisions  cease  to  be  governing 
authorities.  "I  cannot  help  thinking  it  partakes  very  much  of  the 
nature  of  a  question  of  law.  I,  therefore,  think  it  very  fitly  reserved 
for  the  Court  to  draw  inferences  (Pigott,  B.,  Brunt  v.  M.  B.  (1864) 
33  L.  J.  Ex.,  at  p.  190).  "  But  although  the  question  is,  strictly 
speaking,  for  the  jury,  it  is  a  question  of  fact  of  such  a  nature  that  the 
Court  would  feel  justified  in  dealing  with  the  verdict  as  one  on  a 
particular  subject,  and  taking  care  that  the  conclusion  was  not  one 
which  was  unwarranted  by  the  evidence  by  granting  a  new  trial  if 
necessary.  And  now  if  upon  the  clear  and  admitted  facts  of  the  case 
it  is  clear  what  the  proper  legal  conclusion  is,  they  would  be  able  to 
give  effect  to  it  at  any  period  of  the  case  "  (Cleasby,  B.,  Woodward 
v.  L.  &  N.  W.  By.  (1878)  3  Ex.  D.,  at  p.  124;  see  also  Levi  Jones  & 
Go.  v.  C.  L.  C.  (1901)  17  T.  L.  B.  443). 

(e)  In  the  statute  the  list  of  articles  to  which  the  Act  applies 
follows  upon  these  words.  It  is,  however,  considered  more  convenient 
to  deal  with  the  list  in  the  next  title. 

(/)  Parcel  or  Package. — Pictures  packed  in  a  wagon  having  sides 
but  no  top  are  "  contained  in  a  package,"  although  the  top  is  open 

l.r.l.  11 
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and  uncovered,  and  although  the  nature  though  not  the  exact  descrip- 
tion of  the  contents  is  thereby  rendered  apparent  (Whaite  v.  L.  &  Y. 
By.  (1874)  L.  E.  9  Ex.  67;  43  L.  J.  Ex.  47). 

"  It  would  be  absurd  to  suppose  that,  because  a  parcel  is  of 
immense  size  and  value,  therefore  it  ceases  to  be  a  "parcel" 
(Cleasby,  B.,  43  L.  J.  Ex.,  at  p.  48). 

Whether  an  article,  such  as  a  frame  or  packing,  associated  with 
an  article  within  the  protection  of  the  Act  is  itself  within  such  pro- 
tection is  a  question  of  fact  {Henderson  v.  L.  &  N.  W.  By.  (1870). 
L.  E.  5  Ex.  90;  Tremdwin  v.  G.  E.  By.  (1868)  L.  E.  3  C.  P.  308); 
but  the  following  rules  seem  to  have  been  laid  down  by  the  cases :  — 

If  the  article  in  question,  and  the  article  protected  by  the  Act,  are 
"  in  common  language  one  entire  thing  "  (Henderson  v.  L.  &  N.  W. 
By.,  supra),  of  if  the  former  is  a  "  constituent  part  "*  of  the  latter 
(Treadwin  v.  G.  E.  By.,  supra),  the  whole  is  within  the  protection  of 
the  Act.  It  is  obvious  that  in  no  ordinary  case  could  this  rule  embrace 
the  packing  materials. 

If  the  article  cannot  be  brought  within  the  purview  of  the  Act  by 
the  above  rule  it  may  still  be  protected  as  being  ' '  associated ' '  with 
a  protected  article.  It  is  under  this  head,  if  at  all,  that  packing  and 
packing-cases  are  protected.  As  it  is  with  reference  to  packing 
materials  that  these  questions  usually  arise,  it  may  be  useful  to  state 
the  rules  by  which  the  Courts  have  been  inclined  to  test  whether 
these  are  within  the  protection  of  the  Act.  But  it  is  to  be  remem- 
bered that  these  tests  are  not  rules  of  law,  and  doubtless  they  would 
not  be  followed  in  any  case  where  an  outstanding  or  unusual  fact 
demanded  a  departure  from  the  usual  conclusion. 

(i)  If  all  the  goods  in  a  case  or  package  are  within  the  protection 
of  the  Act,  the  case  or  package  is  "  accessory"  to  the  goods  and  is 
protected  by  the  Act  (Treadwin  v.  G.  E.  By.,  supra-,  Bovill,  C.J.,,  at 
p.  312).  Bovill,  C.J.,  accepts  the  test  suggested  in  Wyld  v.  Pickford 
( (1841)  8  M.  &  W.  443,  at  p.  462).  If  Wyld's  Case  was  a  decision  on 
the  statute  it  would  be  completely  in  point.  The  better  view  is  that 
it  is  a  decision  on  a  special  contract  in  the  terms  of  a  public  notice,  in 
which  case  it  is  not  an  authority  on  the  construction  of  the  Act. 
Bovill,  C.J.,  however,  adopts  the  same  test  as  applicable  to  the  Act 
(see  note  to  "  Maps,"  title  XXVIII). 

(ii)  But  if  the  package  contains  articles  not  within  the  Act  in 
addition  to  those  which  are,  then  the  case  and  packing  are  not  within 
the  protection  of  the  Act  (Treadwin  v.  G.  E.  By.,  supra). 

*But  Bovill,  C.J.,  suggests  that  it  might  be  a  "constituent  part" 
without  being  a  "part  within  the  meaning  of  the  Act"  (L.  R.  3  C.  P.,  at 
p.  311). 


TffE  CABBIAGE  OF  VALUABLES.  163 

(<?)  Either  to  be  Carried  .  .  .  or  to  Accompany  .  .  .  any  Passenger. — 
These  words  clearly  embrace  personal  luggage  carried  with  the  passenger, 
and  there  are  a  large  number  of  cases  (e.g.,  he  Conteur  v.  L.  &  8.  W. 
By.  (1865)  L.  B.  1  Q.  B.  54;  Flowers  v.  S.  E.  By.  (1867)  16  L.  T. 
329)  in  which  the  Act  was  applied  to  cases  where  personal  luggage 
was  in  question  and  no  point  was  taken  that  it  was  inapplicable,  while 
in  Macrow  v.  G.  W.  By.  (  (1871)  L.  E.  6  Q.  B.  612,  at  p.  621)  there 
is  an  express  dictum  of  the  Court  of  Queen's  Bench  that  personal 
luggage  is  within  the  protection  of  the  Act. 

But  in  more  recent  times  it  was  attempted  unsuccessfully  to  limit 
the  application  of  the  Act  in  a  way  which  would  in  fact  have  excluded 
personal  luggage  in  nearly  all  cases  from  its  operation.  It  was  argued 
that  where  railway  companies  carry  luggage  up  to  a  certain  weight, 
when  accompanied  by  a  passenger,  without  extra  charge,  the  passen- 
ger, by  sending  his  luggage  on  those  terms,  has  in  effect  made  a  special 
contract  with  the  company  which  excludes  the  Carriers  Act.  Lord 
Alverstone,  C.J.,  in  such  a  case,  held  that  the  Act  did  apply,  both  on 
principle  and  in  deference  to  the  above  authorities,  which  went  "  far 
beyond  anything  that  could  be  said  to  have  existed  because  the  point 
was  not  taken  "  (at  p.  652);  without  expressly  finding  whether  or  not 
there  was  a  special  contract  (Dyke  v.  8.  E.  &  C.  By.  (1901)  17 
T.  L.  E.  651). 

The  point  arose  again  in  Casswell  v.  C.  L.  C.  ([1907]  2  K.  B. 
499).  In  this  case  the  facts  were  that  the  company  announced  that 
it  would  carry  (as  by  its  private  Acts  it  was  bound  to  do)  certain 
weights  of  luggage  "free  of  charge"  and  the  plaintiff's  box,  which 
contained  goods  enumerated  in  section  1  of  the  Act,  was  within  the 
weight.  The  box  was  lost.  It  was  again  argued  that  there  was  a 
special  contract,  and  the  Court  was  of  opinion  that  this  was  the  case, 
but  that  such  a  special  contract  was  not  inconsistent  with  the  Carriers 
Act,  and  therefore  did  not  exclude  its  operation.  It  was  also  argued 
that  the  company's  special  Acts  excluded  the  Carriers  Act  for  this 
purpose.  "  I  think,"  says  A.  T.  Lawrence,  J.  (at  p.  506),  "  that  is 
not  the  true  interpretation  of  these  Acts  or  of  the  contract,  which  it  is 
admitted  was  made  here,  pursuant  to  those  Acts,  for  the  free  carriage 
of  this  particular  luggage.  I  think  that  it  does  not  mean  that  the 
luggage  is  to  be  carried  free  in  the  most  absolute  sense ;  it  means  that 
the  passenger's  fare  covers  both  the  carriage  of  the  passenger  and  of  the 
luggage  up  to  the  specified  amount.  Does  that  necessarily  import  that 
the  protection  of  the  Carriers  Act  is  taken  away  entirely  with  regard 
to  that  luggage  ?  I  do  not  think  so.  I  think  the  two  things  are  dealing 
with  different  aspects  of  a  carrier's  duty.  The  one  is  dealing  with  his 
duty  to  carry  at  all,  and  the  other  with  the  measure  of  his  liability  in 
respect  of  the  carriage." 
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(h)  "  Any  mail  or  stage  coach  or  other  public  conveyance." 

(i)  "  Value  of  £10." — The  Act  says: — "  When  the  value  of  such 
articles  or  articles  of  property  aforesaid  contained  in  such  parcel  or 
package  shall  exceed  the  value  of  teri  pounds."  The  plain  meaning 
of  these  words  is  that  if  in  any  one  package  there  are  articles,  whether 
of  one  or  more  than  one  kind  named  in  the  Act,  the  total  value  of 
which  exceeds  £10,  the  whole  of  the  articles  are  protected  even 
though  no  one  is  of  £10  value. 

The  absence  of  express  authority  for  this  proposition  seems  to  be 
due  to  the  fact  that  in  all  the  litigation  upon  the  Act  the  contrary 
proposition  has  never  been  put  forward.  But  the  rule  is  assumed  in 
numerous  cases  (e.g.,  Bernstein  v.  Baxendale  (1859)  6  C.  B.  (N.  S.) 
251;  Stoessiger  v.  8.  E.  By.  (1854)  3  E.  &  B.  549).  Moreover  if  the 
carrier  is  protected  by  the  Act,  he  is  not  liable  for  the  first  £10,  but 
escapes  all  liability. 

For  the  purposes  of  this  section,  the  "  value  "  of  the  goods  in  the 
case  of  a  sale  is  the  sum  the  consignee  will  be  charged,  even  though 
he  be  not  bound  to  buy  them.  The  value  to  the  consignor  in  such  a 
case  is  not  what  he  paid  for  them;  nor  (semble)  is  the  value  to  the 
consignee  what  he  can  sell  them  for  (Blankensee  v.  L.  &  N.  W.  Ry. 
(1881)  45  L.  T.  761).  A  parcel  of  jewellery  not  declared  was  lost 
while  being  carried  by  a  railway  company.  The  plaintiff  had  bought 
the  jewellery  for  £11  14s.  less  a  discount  for  cash  within  a  month  of 
£1  15s.,  and  it  was  being  sent  on  approval  to  a  prospective  buyer  to 
whom  the  price  charged  would  have  been  not  less  than  £11  14s.  The 
plaintiff  sued  the  company  and  claimed  that  the  value  was  £9  19s. 
Lord  Coleridge,  C.J.,  said  (at  p.  762):  "It  is  quite  plain  the  invoice 
price  of  the  goods  to  the  consignee  is  the  value  of  that  goods  to  the 
consignor;  and  it  is  not  what  he  may  have  contracted  to  pay  another 
person  for  them  that  is  the  value  of  them.  He  may  have  them  as  a 
gift,  and  is  the  value  nothing  to  him  because  he  had  really  paid 
nothing  for  them  ?  ' ' 

But  the  value  as  declared  by  the  consignor  is  not  binding  on  the 
carrier,  for  section  9  of  the  Act  expressly  provides  that  a  common 
carrier  for  hire  "  shall  not  be  concluded  as  to  the  value  of  any  .  .  . 
parcel  or  package  by  the  value  so  declared  as  aforesaid,  but  that  he 
shall  in  all  cases  be  entitled  to  require,  from  the  party  suing  in  respect 
of  any  loss  or  injury,  proof  of  the  actual  value  of  the  contents  by  the 
ordinary  legal  evidence,  and  that  the  .  common  carrier  shall  be 
liable  to  such  damages  only  as  shall  be  proved  as  aforesaid,  not 
exceeding  the  declared  value,  together  with  the  increased  charge  as 
aforesaid." 
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The  Articles  to  which  the  Act  Applies. 

(XXVIII.)  (1)  Gold  or. silver  coin  of  this  realm  or  of  any 
foreign  State.  Copper  coin  is  excluded  (Royal  Insurance  Co. 
v.  Atlas  Express  Co.  (1916)  2  Sc.  L.  E.  192. 

(2)  Gold  or  silver  in  a  manufactured  or  unmanufactured 
state. 

(3)  Precious  stones. 

(4)  Jewellery. 

(5)  Watches,  clocks,  or  time-pieces  of  any    description. 
This  heading  includes  a  chronometer  (he  Conieur  v.  L.  d  8.  W  Ry. 

(1865)  L..B.   1  Q.  B.  54). 

(6)  Trinkets. 

Trinkets  are  things  "  of  more  ornament  than  use."  "  Their  main 
and  principal  object  plainly  is  that  of  ornament.  It  is  true  they  may 
also  be  applied  to  some  useful  purpose,  yet,  inasmuch  as  they  are 
essentially  ornamental,  I  do  not  think  the  fact  of  their  being  capable  of 
being  turned  to  some  use  raises  any  difficulty.  But,  even  supposing 
their  main  object  was  utility  for  the  purpose  of  dress,  if  made  part  of 
the  ornament  of  apparel,  they  equally  fall  within  the  strictest  definition 
of  trinkets.  .  .  Still  I  think  that,  though  not  worn,  so-  as  to  be  con- 
stantly exhibited  to  view,  and  though  to  a  certain  extent  articles  of 
use,  and  perhaps  of  necessity,  yet,  if  an  ornamental  character  is  given 
to  them  to  such  an  extent  as  to  make  that  their  main  and  primary 
object,  I  think  they  may  fairly  and  properly  be  considered  to  fall 
within  the  description  of  '  trinkets  '  in  the  general  sense  of  the  word  " 
(Cockbum,  C.J.,  Bernstein  v.  Baxendale  (1859)  6  C.  B.'  (N.  S.)  251, 
at  pp.  255  and  258-9). 

This  case  overruled  Davey  v.  Mason.  ( (1841)  Carr.  &  M.  45),  where 
an  eyeglass  and  gold  chain  were  held  not?  to  be  trinkets.  "  The  word 
i  '  trinkets  '  meant  articles  worn  about  the  person  as  personal  adorn- 
ments "  (Bruce,  J.,  Levi  Jones  &  Co.  v.  C.  L.  C.  (1901)  17  T.  L.  B. 
at  p.  444). 

The  following  have  been  held  to  be  trinkets: — Bracelets,  shirt- 
pins,  rings,  brooches,  tortoiseshell  portemonnaies,  pearl  portemonnaies, 
and  smelling  bottles  (Bernstein  v.   Baxendale   (supra) ). 

The  following  have  been  held  not  to  be  trinkets: — *German  silver 
boxes  (Bernstein  v.  Baxendale  (supra) ),  opera  glasses  (Levi  Jones  & 
Co.  v.  C.  L.  C.  (supra) ). 

*  In  Bernstein  v.  Baxendale  the  point  was  not  taken  that  these  boxes 
were  either  "manufactured  silver"  or  "plated  articles." 
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(7)  Bills. 

In  Stoessiger  v.  S.  E.  By.  ((1854)  3  E.  &  B.  549)  the  facts  were 
as  follows: — An  agent  despatched  to  his  principal  by  the  defendant 
company's  railway  a  parcel,  the  contents  of  which  were  not 
declared,  containing  £9  10s.  in  cash  and  a  document  drawn  in  the 
form  of  a  bill  of  exchange  for  £11  10s.  by  one  the  principal's  creditors, 
and  accepted  by  him,  but  lacking  the  principal's  signature  as  drawer, 
for  the  addition  of  which  it  was  being  sent  to  him.  The  £9  10s.  was 
lost  and  the  agent  sued  the  company.  The  company  pleaded  the 
Carriers  Act,  to  which  the  plaintiff  replied  that  the  value  of  the  parcel 
did  not  exceed  £10.  The  argument  for  the  company  was  that  the 
document  was  a  "  bill  or  note  or  security  for  payment  of  money  " 
within  the  meaning  of  the  Act  of  the  value  of  £11  10s.  It  was  held 
by  the  whole  Court  that,  by  reason  of  the  absence  of  the  drawer's 
signature,  it  was  none  of  those  things,  but  was  a  "  writing"  within 
the  meaning  of  the  Act,  yet  (by  the  majority  of  the  Court)  a  writing 
which,  in  its  existing  state,  was  legally  valueless ;  and,  by  Crompton, 
J.,  a  writing  which  was  in  fact  valueless  because  the  jury  had  so 
found.  Consequently  the  whole  value  of  the  parcel  did  not  exceed 
£10  and  the  plaintiff  recovered. 

(8)  Notes  of  the  governor  and  company  of  the  Banks  of 
England,  Scotland,  and  Ireland  respectively,  or  of  any  other 
bank  in  Great  Britain  or  Ireland.     See  note  to  (7)  "  Bills." 

(9)  Orders,  notes,  or  securities  for  payment  of  money, 
English  or  foreign.     See  note  to  (7)  "  Bills." 

(10)  Stamps. 

(11)  Maps. 

(Semble)  The  protection  of  the  Act  extends  to  the  case  in  which 
maps  are  packed  (Wyld  v.  Piokjord  (1841)  8  M.  &  W.  443).  In  this 
case  the  notice  exhibited  by  the  carrier  protected  him  from  liability, 
in  the  events  which  happened,  against  loss  or  injury  to  "  maps  in 
packages."  It  is  far  from  clear  whether  this  notice  was  held  binding 
under  the  provisions  of  the  Carriers  Act,  or  whether  there  was  held  to 
be  a  special  contract  in  the  terms  of  the  notice,  but  it  seems  probable 
that  the  decision  proceeded  on  the  latter  ground.  If  so,  this  case  is 
not  a  direct  authority  under  the  Act.  Blackburn,  J.,  in  delivering 
his  opinion  in  the  House  of  Lords  in  Peek  v.  N.  8.  By.  ( (1862-3)  10 
H.  L.  C.  473,  at  p.  498),  says  that  the  statute  was  not  referred  to  in 
Wyld  v.  Piokford. 

(12)  Writings.     See  note  to  (7)  "  Bills." 

(13)  Title  deeds. 
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(14)  Paintings. 

Carpet  and  rug  patterns  and  carpet  designs,  designed  and  painted 
by  hand  by  skilled  persons,  even  though  of  considerable  value,  are  not 
"  paintings  "  within  the  meaning  of  the  Act  (Woodward  v.  L.  &  N. 
W.  By.  (1878)  3  Ex.  D.  121).  "Looking  at  the  articles  themselves 
which  were  before  us,  it  is  difficult  to  suppose  that  anybody  would  call 
them  '  paintings.'  In  the  popular  and  ordinary  sense  of  the  word  they 
were  clearly  not  so.  They  were  simply  coloured  designs  or  patterns 
for  carpets,  and  nothing  more.  It  is  true  they  were  painted,  and 
painted  with  great  care  by  hand,  and,  as  coloured  or  painted  designs, 
were  possessed  of  great  merit  and  value;  but  there  was  nothing  about 
them  to  give  them  the  character  of  '  paintings  '  in  the  ordinary 
acceptation  of  the  word.  Is  the  language  of  the  Carriers  Act,  then, 
such  as  to  show  that  a  wider  and  more  extended  interpretation  should 
be  given  to  that  term  ?  I  think  it  is  not.  In  the  first  place,  I  look  to 
the  collocation  of  the  words  of  the  statute,  '  paintings,  engravings, 
pictures,'  which  to  my  mind  indicates  the  intention  of  the  Legislature 
that  the  word  should  receive  its  popular  signification  only.  Then  I 
look  to  the  consequences  of  a  wider  interpretation,  extending  the 
meaning  of  the  word  to  its  literal  significance.  Looked  at  thus,  it 
would  include  everything  which  was  painted.  So  interpreted,  it  would 
include  a  plainly  painted  door  or  panel,  etc.  It  would  be  absurd  to 
suppose  that  such  was  the  meaning  or  intention  of  the  Legislature  " 
(Hawkins,  J.,  at  p.  125). 

(15)  Engravings. 

This  includes  prints  and  coloured  prints  (Boys  v.  Pink  (1838)  8 
C.  &  P.  361).     See  also  note  to  (14)  "  Paintings." 

(16)  Pictures. 

This  includes  their  frames  (Henderson  v.  L.  &  N.  W.  By.  (1870) 
L.  E.  5  Ex.  90).  "  Now,  in  common  language,  it  would  be  said  that  a 
picture,  consisting  of  the  canvas,  the  painting,  and  the  frame,  is  one 
entire  thing;  and  it  might  as  well  be  contended  that  the  plaintiff 
could  recover  for  the  canvas;  alone,  or  that  if  jewellery  were  sent  in 
jewel  cases,  the  owner  could  recover  for  the  cases,  though  not  for  the 
jewels,  as  that  the  plaintiff  can  here  recover  for  the  frames  of  the 
pictures  apart  from  the  pictures  themselves.  In  the  common  sense 
and  understanding  of  mankind  the  whole  is  one  thing  "  (Martin,  B.,  at 
p.  91 ;  see  title  XXVII,  note  (/) ). 

(17)  Gold  or  silver  plate  or  plated  articles.     See  note  to 
(6)  "Trinkets." 

(18)  Glass. 

The  protection  of  the  Act  extends  to  looking-glasses  (Owen  v. 
Burnett  (1834)  2  C.  &  M.  353).     "  In  this  case  I  entertain  no  doubt 
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upon  the  first  point,  whether  a  looking  glass  of  the  dimensions  in  ques- 
tion is  an  article  within  the  meaning  of  the  Act :  we  are  all  of  opinion 
that  it  is.  In  the  first  place  it  falls  within  the  express  words  of  the  first 
section,  viz.,  as  '  glass';  and,  unless  we  see  something  in  that  clause 
which  confines  its  operation  to  a  particular  description  of  glass,  the  pro- 
tection of  the  Act  extends  to  the  carrier  in  this  case  "  (Bayley,  B.,  at 
p.  357).  Glass  "is  a  commodity  which  requires  particular  attention, 
and  in  respect  of  which  the  carrier  is  exposed  to  great  risk  and  hazard 
from  its  brittle  nature,"  and  this  is  the  reason  of  the  protection  of  the 
Act  which  therefore  extends  to  all  kinds  of  glass  articles  (Bernstein  v. 
Baxendale  (1859)  6  C.  B.  (N.  S.)  251,  Byles,  J.,  at  p.  257),  and  articles 
do  not  cease  to  be  ' '  glass  ' '  because  some  ornament  is  super-added 
(Crowther,  J.,  at  p.  260).  But  in  respect  of  composite  articles  the 
proper  question  for  the  jury  is  whether  or  not  glass  "  is  the  pre- 
dominating feature  or  quality  of  the  article  "  (Bruce,  J.,  Levi  Jones 
v.  0.  L.  O.  (1901)  17  T.  L.  E.,  at  p.  444).  The  glass  bowl  of  a  lamp 
is  protected  (Doey  v.  L.  &  N.  W.  Ry.  [1919]  1  K.  B.  623). 

(19)  China. 

(20)  Silks  in  a  manufactured  or  unmanufactured  state,  and 
whether  wrought  up  or  not  wrought  up  with  other  materials. 

The  following  articles  have  been  held  to  be  within  the  protection 
of  this  provision: — (a)  Silk  dresses  (Flowers  v.  S.  E.  Ry.  (1867)  16 
L.  T.  329).  In  Davey  v.  Mason  ( (1841)  Car.  &  M.  45)  Lord  Abinger, 
C.B.,  expressly  ruled  to  the  contrary,  but  this  case  was  doubted  in 
Bernstein  v.  Baxendale  (infra),  and  overruled  in  Wood  v.  Metropolitan 
Ry.  (1866)  (unreported;  cited  in  Flowers  v.  S.  E.  Ry.);  (b)  silk  tights 
and  hose  (Hart  v.  Baxendale  (1851)  6  Ex.  769) ;  (c)  silk  watch-guards 
(Bernstein  v.  Baxendale  (1859)  6  C.  B.  (N.  S.)  251);  (d)  silk  webbing 
(Brunt  v.  M.  R.  (1864)  2  H.  &  C.  889,  33  L.  J.  Ex.  187).  "  Now,  it 
being  perfectly  well  known  that  silk  is  mixed  with  wool  and  with 
cotton,  and  is  worked  up  with  various  materials,  particularly  with 
india  rubber  and  those  elastic  substances  that  under  various  names 
are  now  so  largely  used,  the  Legislature  has  taken  care  to  use  terms 
by  which  the  attention  of  those  who  have  to  expound  the  law  is 
directed,  both  to  the  difference  between  silk  as  it  is  manufactured,  and 
silk  as  it  is  wrought  into  some  useful  article,  and  silk  as  it  may  be 
made  into  a  fabric  by  itself  or  be  made  into  a  fabric  mixed  up  with 
something  else.  ...  I  think  there  can  be  no  doubt  that  this  precise 
matter  that  is  now  before  us  was  contemplated  by  the  Act  of 
Parliament,  and  that  the  article  in  question  is  silk  wrought  up  with 
some  other  materials  "  (Pollock,  C.B.,  33  L.  J.  Ex.,  at  p.  189). 
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(21)  Furs. 

Hat-bodies  made  partly  of  rabbits'  fur,  partly  of  sheep's  wool,  are 
not  within  the  Act  (Mayhew  v.  Nelson,  (1833)  6  C.  &  P.  58).  "  Look 
at  the  words  of  the  statute,  and  consider  whether  it  does  not  mean 
articles  made  entirely  of  fur,  and  not  articles  in  which  there  is  only  a 
portion  of  fur.  The  statute  speaks  of  '  silks  in  a  manufactured  or 
unmanufactured  state,  and  whether  wrought  up  or  not  wrought  up 
with  other  materials ' ;  but  it  mentions  furs  without  any  such  pro- 
vision "  (per  Tindal,  C.J.,  at  p.  59). 

(22)  Lace. 

By  the  Carriers  Act  Amendment  Act,  1865,  it  is  enacted  that  the 
term  "lace"  shall,  with  respect  to  any  parcel  or  package  delivered 
after  the  commencement  of  the  Act  (30th  September,  1865),  be  con- 
strued as  not  including  machine-made  lace. 

A  lace  corporal  was,  for  exhibition,  framed  in  a  glass-fronted  gilt 
frame,  and  was  sent  by  railway.  The  whole  was  enclosed  in  a  packing- 
case,  which  was  lost  with  its  contents  on  the  journey.  It  was  held 
that  the  company  was  liable  for  the  loss  of  the  frame  and  the  packing- 
case  though  not  for  the  corporal  (Treadwin  v.  G.  E.  By.  (1868)  L.  E. 
3  C.  P.  308;  see  title  XXVII,  note  (/)). 


The  Effect  of  a  Declaration. 

(XXIX.)  The  carrier  is  protected  in  the  circumstances  set 
out  in  title  XXVII  unless  at  the  time  of  the  delivery  of  any 
parcel  or  package  to  which  the  Act  applies  at  the  office  (a) 
of  the  common  carrier,  or  to  his  servant  (b),  for  the  purpose 
of  being  carried  or  of  accompanying  the  person  of  any  pas- 
senger (c),  the  value  and  nature  of  the  article  or  articles  of 
property  shall  have  been  declared  by  the  person  sending  or 
delivering  the  same  (d).     (Carriers  Act,  1830,  s.  1). 

(a)  The  Carrier's  Office. — The  words  are  "  Office,  warehouse  or 
receiving  house,"  and  these  words  are  defined  by  section  5  of  the  Act 
as  follows:  "Every  office,  warehouse,  or  receiving  house,  which  shall 
be  used  or  appointed  by  any  mail  contractor  or  stage-coach  proprietor 
or  other  such  common  carrier  as  aforesaid  for  the  receiving  of  parcels 
to  be  conveyed  as  aforesaid  shall  be  deemed  and  taken  to  be  the 
receiving  house,  warehouse,  or  office  of  such  mail  contractor,  stage- 
coach proprietor,  or  other  common  carrier." 

In  Syms  v.  Chaplin  ((1836)  5  Ad.  &  E.  634)  the  facts  were  that 
the  mail-coaches   of  the  defendants   were   in  the  habit   of  stopping, 
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though  not  to  change  horses,  at  a  certain  inn.  The  innkeeper  received 
and  booked  parcels  for  carriage  by  the  defendant's  and  other  coaches, 
charging  2d.  for  booking  and  keeping  the  parcels.  The  defendants 
had  never  applied  to  him  to  receive  parcels,  and  he  had  no  authority 
from  them  to  book  them.  These  facts  were  held  to  constitute  the 
inn  a  ' '  receiving  house ' '  for  the  defendants  within  the  meaning  of 
the  Carriers  Act.  But  the  fact  of  payment  for  booking  or  keeping 
the  goods  is  quite  immaterial.  If  it  is  customary  for  parcels  to  be  left 
at  a  certain  house  to  be  picked  up  by  the  carrier,  the  house  is  a 
receiving  house,  whether  the  person  who  receives  the  goods  is  paid 
by  the  carrier  or  by  the  consignor  or  not  at  all  (Syms  v.  Chaplin, 
supra;  Burrell  v.  North  (1847)  2  Car.  &  Kir.  680).  "  It  becomes 
very  important  to  look  at  the  fifth  section  of  the  Carriers  Act,  and 
my  interpretation  of  that  section  is  this — that  a  receiving  office, 
appointed  and  used  by  a  company,  is  practically  the  same  as  the 
booking  office  at  their  station,  and  when  so  used  and  appointed  by  the 
company  for  goods  to  be  conveyed  by  them,  I  am  clearly  of  opinion 
that  their  liability  commences  from  the  time  when  the  goods  are  so 
deposited  at  that  receiving  house  "  (Lopes,  L.J.,  Stephens  v.  L.  & 
S.  W.  Ry.  (1886)  18  Q.  B.  D.  121,  at  p,  126).  "  When  a  railway 
company  give  notice  to  the  public  that  a  certain  place  is  a  receiving 
office,  that  receiving  office  must  be  considered  as  if  it  were  part  of 
the  railway  system  "  (Lord  Esher,  M.B.,  at  p.  124). 

(b)  Delivery  at  an  Office  or  to  a  Servant. — The  words  of  the  Act 
are: — "Delivery  .  .  at  the  office,  etc.  ...  of  such  .  .  .  common 
carrier   or  to   his  .  servant. ' '     These   words    appear   calculated    to 

suggest  a  distinction  and  give  rise  to  two  questions:  — 

(1)  Can  there  be  a  delivery  within  the  meaning  of  the  Act  so  as 
to  make  a  declaration  then  made  necessary  and  effectual  to  a  servant 
but  not  at  an  office? 

(2)  Can  there  be  such  a  delivery  at  an  office,  but  not  to  a  servant, 
so  as  to  make  a  declaration  then  made  effectual? 

(1)  The  difficulty  of  answering  the  first  question  in  the  affirmative 
arises  not  from  the  wording  set  out,  but  from  the  fact  that  such  an 
answer  has  the  effect  of  binding  the  consignor  by  the  terms  of  the  statu- 
tory notice  without  in  any  way  ensuring  that  he  or  his  agent  has  been 
present  at  the  place  where  it  is  exhibited.  On  this  ground  the  Court  of 
Exchequer  refused  to  adopt  the  plain  meaning  of  the  words  in  Hart  v. 
Baxendale  ( (1851)  6  Ex.  769).  But  the  Exchequer  Chamber 
reversed  this  decision  (ib.,  at  p.  789).  "  The  meaning  of  the  Legis- 
lature is,  that  all  persons  sending  goods  of  a  particular  description 
and  value,  whenever  they  deliver  them  to  the  carrier,  are  bound  to 
give  information  of  the  nature  and  value  of  the  articles.  That  is  the 
first  clause;  and  the  object  of  the  Legislature  was,  that  such  information 
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should  be  given,  whether  the  goods  were  delivered  at  the  office  of 
the  carrier,  or  at  the  sender's  house,  or  on  the  road  or  elsewhere ;  and 
clauses  follow  with  certain  provisions  as  to  what  is  then  to  be 
done  .  .  .  The  notice  required  by  section  2  to  be  affixed  in  the  office, 
is  not  a  notice  that  the  carrier  means  to  avail  himself  of  the  benefit 
of  the  Act,  and  that  all  persons  who  send  articles  of  a  particular 
description  and  value  shall  tell  him  that  they  are  of  that  description 
and  value — for  the;  statute  requires  that  in  the  first  instance — but  it 
is  only  a  notice  of  what  the  extra  charge  is  to  be.  This  construction 
reconciles  all  the  provisions  of  the  Act  "   (Patteson,   J.,   at  p.   789). 

This  rule  is  based  on  the  actual  words  of  the  statute  and  not  on 
the  ground  that  every  place  where  the  servant  receives  is  actually 
or  constructively  a  receiving  house.  "  It  was  also  said  that  a  notice 
ought  to  have  been  affixed  at  the  place  where  the  parcel  was  received. 
But  by  the  first  section  the  parcel  may  be  delivered  at  the  office  of 
the  carrier,  or  to  his  '  bookkeeper,  coachman,  or  other  servant.'  It 
is  plain,  therefore,  that  the  statute  contemplates  the  sending  of 
parcels,  not  only  delivered  at  the  office,  but  given  to  some  servant 
of  the  carrier.  The  language  of  the  second  section  with  respect  to 
affixing  the  notice  is  not  altogether  applicable  to  the  first.  That 
seems  to  me  an  answer  to  the  argument  that  the  statute  intended 
that  a  notice  should  be  affixed  at  every  place  where  the  goods  were 
delivered;  for  that  could  not  be  done,  having  regard  to  the  alterations 
which  modern  modes  of  transit  have  introduced  into  the  trade  of 
carriers,  and  seeing  that  carts  are  sent  round  by  railway  companies 
to  collect  parcels,  a  practice  which  did  not  exist  at  the  time  this 
statute  passed,  it  may  be  that  this  is  a  oasus  omissus,  and  that 
if  the  trade  was  then  carried  on  as  it  now  is  the  legislature  would  have 
required  a  notice  to  be  affixed  on  every  cart  that  was  sent  to  collect 
parcels"  (Wilde,  B.,  Behrens  v.  O.  N.  By.  (1861)  6  H.  &  N.,  at 
p.   382). 

(2)  A  curious  question  might  arise,  in  view  of  the  language  used,  if 
a  person  delivered  and  declared  goods  "  at  an  office  to  a  person  whom 
he  honestly  believed  to  be  a  servant  authorised  to  receive  them.  It 
may  be  that,  in  view  of  these  words,  the  carrier  would  be  bound  by 
a  declaration  made  to  a  person  not  having  authority  to  receive  it, 
although,  apart  from  the  language  of  the  Act,  he  would  not  in  a 
particular  case  be  estopped  from  denying  the  authority  of  such  person. 
But  the  case  is  not  so  likely  to  arise  as  might  be  expected,  because 
the  word  "  servant  "  has  been  defined,  for,  the  purposes  of  the  Act, 
by  the  cases  and  by  the  statute  itself,  and  that  definition  is  such  that 
in  all  ordinary  cases  the  person  who  in  fact  receives  goods  at  an  office 
or  receiving  house  would  be  a  servant  within  the  meaning  of  the  Act. 
"  It  seems  to  me  that  the  fifth  section  of  the  Act  was  passed  in  order 
to  meet  the  case  where  persons  employed  in  receiving  goods  for  the 
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company  are  not,  strictly  speaking,  the  servants  of  the  company; 
but  for  a  particular  purpose,  and  for  that  only,  the  legislature  desired 
to  bring  them  into  that  category  .  .  The  Court  in  Machu  v. 
L.  &  S.  W.  Ry.  (  (1848)  2  Ex.  415)  had  to  consider,  looking  at  both 
these  sections  (the  fifth  and  eighth),  what  was  meant  by  the  word 
'  servant  '  and  it  was  held  that  the  word  was  not  confined  to  a  servant 
in  the  strict  sense  of  the  word,  but  included  a  person  employed  by 
the  railway  company,  not  directly  as  their  servant,  but  because  they 
employed  his  employer  to  do  work  for  them  "  (Lord  Esher,  M.B., 
Stephens  v.  L.  &  S.  W.  Ry.  (1886)  18  Q.  B.  D.  121,  at  pp.  123,  124). 

It  seems  that  if  a  person  keeps  a  receiving  house  for  more  than 
one  railway  company  and  goods  are  delivered  to  him  for  which  there 
is  a  choice  of  routes,  and  the  consignor  does  not  select  the  route,  the 
warehouse  keeper  does  not  ' '  receive  ' '  the  goods  for  any  company 
until  he  elects  by  which  route  to  send  them  (Lord  Esher,  M.E., 
Stephens  v.  L.   &  S.   W.  Ry.,  supra,  at  p.   124). 

But  it  is  not  clear  what  the  position  would  be  if  the  servant  should 
steal  the  goods  before  he  makes  the  election. 

(c)  See  note  {g)  to  title  XXVII. 

(d)  The  Declaration. — There  is  no  set  form  of  declaration,  but 
the  consignor  is  bound  to  prove  more  than  knowledge  on  the  part  of 
the  carrier;  he  must  establish  that  the  carrier  acquired  such  know- 
ledge by  means  of  a  declaration  made  for  the  purposes  of  the  Act 
{Bradbury  v.  Sutton  (1872)  19  W.  B.  800,  21  W.  B.  128;  Robinson  v. 
L.  &  S.  W.  Ry.  (1865)  19  C.  B.  (N.  S.)  51;  Hirschel  &  Meyer  v. 
G.  E.  R.  (1906)  12  Com.  Cas.  11).  "  Many  different  forms  of 
words  would  be  used  by  different  people  according  to  their  education 
and  habits,  which  might  be  equally  valid  as  a  declaration  of  value, 
for  the  statute  does  not  provide  any  set  form  of  words.  Now  in 
determining  the  sufficiency  of  a  declaration  of  value  it  is  material  to 
consider  what  is  the  object  of  requiring  such  a  declaration ;  that  object 
is  to  enable  the  carrier  to  fix  the  amount  of  additional  charge  to  be 
made  by  him  From  the  evidence  and  the  findings  we  always 
come  back  to  this  question:  If  it  had  been  the  carrier's  custom  to 
make  an  additional  charge,  would  he  not  have  been  able  to  calculate 
its  amount  from  the  information  given  him  by  the  plaintiffs  ?  " 
(Kelly,  C.B.,  Bradbury  v.  Sutton,  supra,  at  p.  801). 

A  declaration,  though  made  to  the  carrier  or  coming  to  his  notice, 
if  not  made  for  the  purposes  of  the  Act,  is  not  a  declaration  within 
the  Act.  In  Robinson  v.  L.  &  S.  W.  Ry.  (supra) — a  case  under 
section  7  of  the  Bailway  and  Canal  Traffic  Act,  1854-*-Byles,  J.,  says 
(at  p.  62) :  "  The  two  Acts  of  Parliament  (the  Carriers  Act,  section  1, 
and  the  Bailway  and  Canal  Traffic  Act,  1854,  section  7)  are  in  pari 
materia  and  must  receive  the  same  construction.  The  language  is 
substantially  the  same  in  both.     Each  requires  a  declaration  of  value, 


THE  CABBIA6E   OF   VALUABLES.  173 

a  declaration  which  must  come  from  the  sender,  and  which  must  be 
so  express  as  to  be  understood  by  the  carrier  as  a  declaration  of  value, 
so  as  to  constitute  a  contract  between  them."  "  Knowledge  of  the 
value  of  the  animal,  not  derived  from  the  declaration  of  the  sender, 
cannot  give  the  company  a  right  to  demand  an  increased  rate  " 
(Erie,  C.J.,  at  p.  61).  "  In  view  of  the  opinion  of  Byles,  J.,  in 
Robinson  v.  L.  &  8.  W.  Ry.  (supra),  I  ought  not  to  treat  the  particular 
document,  not  sent  at  all  with  the  view  of  altering  the  terms  of  car- 
riage and  not  intending  to  affect  the  terms  that  they  were  to  go  at 
'  owner's  risk,'  but  filled  up  for  the  proper  making  out  of  the  manifest 
so  as  to  satisfy  the  requirements  of  the  Customs,  as  a  notice  to  the 
company  that  the  forwarding  agents  were  sending  goods  of  the  value 
of  over  £10,  and  that  that  document  was  to  be  considered  in  fixing 
the  rate  of  carriage  "  (Kennedy,  J.,  Hirschel  v.  G.  E.  Ry.,  supra, 
at  p.  24). 

It  seems  that  there  must  be  an  express  declaration  of  every 
"  parcel  or  package."  "  I  am  also  of  opinion'  that  it  is  not  sufficient 
to  give  a  lump  description  of  the  consignment.  The  declaration,  to 
satisfy  section  1,  must,  in  my  view,  be  with  regard  to  the  particular 
parcel  "    (Kennedy,   J.,    Hirschel  v.    G.    E.    Ry.,   supra,   at  p.   24). 

It  is  absolutely  necessary  to  a  valid  declaration  that  the  value 
should  be  stated.  If  a  sender  brings  goods  labelled  "glass"  to  a 
receiving  office,  and  states  that  he  wishes  to  insure  them  but  does 
not  state  their  value,  or  that  it  exceeds  £10,  he  has  made  no  declara- 
tion under  the  Act.  And  if  the  carrier's  servant  charges  for  them, 
in  good  faith,  at  the  company's-risk  rate,  the  carrier  is  not  estopped 
from  setting  up  this  contract  although  it  involves  the  retention  by  the 
carrier  of  the  protection  of  section  1  of  the  Act  (Doey  v.  L.  & 
N.   W.  Ry.   [1919]   1  K.  B.  623). 

When  the  consignor  makes  a  declaration  in  respect  of  articles 
within  the  protection  of  the  Act  the  carrier  becomes  subject  to  the 
common  law  obligations  even  though  he  demands  no  increased  charge 
(Behrens  v.  G.  N.  Ry.  (1861)  30  L.  J.  Ex.  153;  (1862)  31  L.  J.  Ex. 
299;  see  title  XXX,  note  (b). 


The  Exhibition  of  the  Notice  and  the  Right  to  Make  an 
Extra  Charge. 

(XXX.)  (a)  When  any  such  parcel  or  package  containing 
any  of  the  articles  above  specified  shall  be  so  delivered  and  its 
value  and  contents  declared  as  aforesaid,  and  such  value  shall 
exceed  the  sum  of  £10,  it  shall  be  lawful  for  such  common 
carrier  to  demand  and  receive  (b)  payment  or  an  engagement 
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to  pay  (c)  an  increased  rate  of  charge  over  and  above  the 
ordinary  rate  of •  carriage  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  for  the  safe  conveyance  of  such  valu- 
able articles  (d).  And  unless  such  increased  charge  be  paid, 
or  an  engagement  to  pay  the  same  be  accepted,  the  carrier 
shall  not  be  liable  (e). 

Provided  such  increased  rate  of  charge  is  notified  by  some 
notice  affixed  in  legible  characters  in  some  public  and  con- 
spicuous part  of  the  office,  warehouse,  or  other  receiving  house 
where  such  parcels  or  packages  are  received  by  the  carrier  for 
the  purpose  of  conveyance  (/). 

And  all  persons  sending  or  delivering  parcels  or  packages 
to  which  the  Act  applies  at  such  office  shall  be  bound  by  such 
notice,  without  further  proof  of  the  same  having  come  to  their 
knowledge  (g). 

And  if  such  notice  shall  not  have  been  affixed  the  common 
carrier  shall  not  have  or  be  entitled  to  any  benefit  or  advan- 
tage under  the  Act,  but  shall  be  liable  and  responsible  as  at  the 
common  law,  and  be  liable  to  refund  the  increased  rate  of 
charge  (h).     (Carriers  Act,  1830,  ss.  1,  2,  and  3). 

(a)  Variation  of  the  Wording  of  the  Act  in  this  Title. — The  earlier 
part  of  this  title,  though  following  more  closely  the  words  of  the  Act, 
is  substantially  in  the  form  suggested  by  Bramwell,  B.,  in  Behrens 
v.  G.  N.  Ry.  ( (1861)  30  L.  J.  Ex.,  at  p.  157),  and  contains  the  further 
explanatory  words  suggested  by  him  (see  notes  (b)  and  (e)  infra). 

(b)  Right  to  Extra  Charge  Dependent  on  Exhibition  of  Notice. — If 
the  prescribed  notice  is  exhibited  "  it  shall  be  lawful  "  for  the  carrier 
to  demand  the  additional  charge,  but  it  is  never  obligatory  upon  him  to 
do  so,  nor  is  it  obligatory  upon  the  consignor  to  tender  it  until  it  is 
demanded.  The  declaration,  once  made  by  the  consignor,  imposes 
upon  the  carrier  his  common  law  liabilities,  and  it  also  gives  him  a 
right  to  demand  the  extra  charge,  but  he  cannot  by  omitting  to  do 
this,  alter  the  effect  of  the  declaration  (Behrens  v.  G.  N.  R.  (1861) 
6  H.  &  N.  366;  (1862)  7  H.  &  N.  950;  see  also  Hart  v.  Baxendale 
(1851)  6  Ex.  769). 

"  It  seems  that  the  object  of  the  first  section  (of  the  Carriers  Act) 
was  to  make  people  do  what  they  ought  to  do  in  all  cases  where  they 
send  valuable  parcels  by  a  carrier,  viz.,  notify  the  contents  of  the 
parcel.  That  was  the  sole  and  simple  intention  of  the  first  section  of 
the  Act — to  provide  that  in  certain  cases  such  a  declaration  should  be 
made ;   arid  unless  at  the  time  of  delivery  for  the  purpose  of  being 
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carried  the  value  and  nature  of  such  articles  shall  have  been  so 
declared,  the  carrier  is  not  to  be  liable.  In  my  opinion  if  the  section 
had  stopped  there,  it  would  have  said  all  that  it  need  say;  but  it  goes 
on  and  says  the  carrier  shall  not  be  liable  unless  the  value  is  declared, 
and  such  increased  charge  as  hereinafter  mentioned  or  an  agreement 
to  pay  the  same  be  accepted  by  the  person  receiving  such  parcel  or 
package.'  Now,  that  cannot  mean  in  every  case,  for  the  last  part  of 
the  section  is  evidently  conditional,  because  if  there  is  no  notice 
affixed  in  the  company's  office  it  is  quite  clear  there  is  no  obligation  to 
pay  the  additional  charge.  It  must  mean,  therefore,  that  the  carrier 
shall  not  be  liable  unless  the  value  is  declared,  and,  if  an  increased 
rate  is  to  be  paid,  unless  such  increased  rate  be  either  paid  at  the 
time  or  agreed  to  be  paid.  Now,  that  being  so,  the  object  of  the  first 
section  to  my  mind,  was  clearly  nothing  more  nor  less  than  this :  to 
cause  a  declaration  of  value  to  be  made  and  to  say  that,  as  regards 
certain  articles,  the  carrier  is  not  to  be  liable  for  them  unless  there  is 
a  declaration  of  their  value.  The  latter  part  of  the  section,  I  think, 
is  needless,  because  it  is  conditional,  and  is  to  be  interpreted  with 
reference  to  the  following  section.  .  .  Now,  to  my  mind,  the  object 
of  the  second  section  was  this  :  Having  prescribed  by  the  first  section 
a  declaration  of  the  value,  and  of  the  non-liability  of  the  carrier,  the 
second  section  enables  the  carrier,  if  he  thinks  fit,  to  notify  that  he 
will  take  an  increased  rate  of  charge,  and  thereupon  to  demand  it 
from  the  person  sending  the  articles ;  but  if  he  does  not  think  fit  to 
notify  the  increased  rate  of  charge  he  cannot  demand  it ;  and  although 
he  does  notify  it,  if  he  does  not  think  fit  to  demand  it  he  is  not  entitled 
to  the  protection  of  the  Act  of  Parliament.  And  I  should  read  the 
Act,  not  as  was  suggested  by  my  Brother  Wilde  during  the  argument, 
as  if  the  two  sections  were  inverted  (although  I  admit  that  that  is  a 
very  good  way  of  putting  it),  but  inverting  the  latter  part  of  the  first 
section,  and  reading  it  after  the  first  part  of  the  second,  thus :  When 
any  parcel  containing  such  articles,  the  value  of  which  shall  have  been 
declared,  is  about  to  be  sent,  it  shall  be  lawful  for  the  carriers  to 
demand  and  receive  an  increased  rate  of  charge  over  and  above  the 
ordinary  rate  of  charge,  and  unless  such  increased  charge  be  paid,  or 
an  engagement  to  pay  the  same  accepted,  the  carrier  shall  not  be 
liable.  That  seems  to  me  to  be  the  reasonable  meaning  of  the  two 
sections  of  the  Act"  (Bramwell,  B.,  Behrens  v.  G.  N.  Ry.  30  L.  J. 
Ex.,  at  pp.  156,  157). 

There  must  be  an  actual  demand  by  the  carrier,  and  the  mere  fact 
of  the  exhibition  of  a  notice  does  not  constitute  a  demand.  "  It  seems 
to  me  that  when  the  value  and  nature  of  the  article  is  declared,  the 
carrier  is  bound,  though  he  has  affixed  the  notice,  to  demand  the 
increased  rate  of  charge.  .  .  There  is  no  reason  why  a  person  should 
know,  when  a  cart  is  sent  to  fetch  his  goods,  that  there  is  any  par- 
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ticular  charge  for  certain  goods.  Therefore  it  seems  to  me  reasonable 
that  the  man  who  comes  to  fetch  the  goods  should  demand  the 
increased  rate  of  charge,  not  that  the  sender  of  the  goods  should 
tender  a  sum  which  he  does  not  know  is  the  proper  charge  " 
(Bramwell,  B.,  Beihrens  v.  G.  N.  Ry.,  supra,  6  H.  &  N.,  at  p.  377). 
Whether  an  express  demand  might  be  waived,  by  conduct  on  the 
part  of  the  sender  when  he  makes  the  declaration,  from  which  could 
be  inferred  a  refusal  to  pay  any  extra  rate  even  if  demanded,  was  dis- 
cussed but  not  decided  in  Behrens'  Case. 

(c)  Payment  or  an  Engagement  to  Pay. — These  words  have  not 
been  directly  the  subject  of  judicial  decison.  It  is  submitted  that 
their  effect  is  to  bring  the  extra  charge  under  the  Act  within  the  rules 
applicable  to  the  ordinary  charge  made  by  a  common  carrier  for 
carriage.  Thus  the  sender  must  be  "  ready  and  willing  to  deal  for 
ready  money"  if  the  carrier  so  requires,  which  he  is  entitled  to  do. 
If  he  does  so  require,  the  fact  that  the  consignor  was  willing  to  make 
an  "  engagement  for  payment  "  is  not  a  compliance  with  the  carrier's 
"  demand  "  (see  title  IV,  note  (d) ). 

The  words  "  or  an  engagement  to  pay  the  same  ' '  occur  in  the  first 
but  not  in  the  second  section  of  the  Act  (which  is  clearly  the  more 
proper  place).  This  is  one  of  the  numerous  obscurities  of  the  Act, 
though  the  meaning  in  this  case  is  clear.  Bramwell,  B.,  in  the 
judgment  above  quoted,  transfers  them,  and  his  reading  is  followed 
here. 

(d)  "  As  a  Compensation  for  the  Greater  Risk  and  Care  to  be  Taken 
for  the  Safe-  Conveyance  of  Such  Valuable  Articles." — These  words, 
which  are  the  only  words  iri  the  Act  explanatory  of  the  nature  of  the 
increased  rate  of  charge,  do  not  occur  until  the  third  reference  in  the 
Act  to  the  charge  (i.e.,  not  in  the  earlier  part  of  the  second  section, 
which  authorises  the  charge,  but  in  the  latter  part,  which  is  concerned 
with  the  exhibition  of  the  notice),  thereby  increasing  the  great  obscurity 
in  the  wording  of  this  Act. 

The  Act  contains  no  scale  of  charges,  nor  is  it  specifically  provided 
that  the  extra  charge  must  be  reasonable,  but,  if  the  above  words  are 
not  merely  explanatory,  their  effect  must  be,  it  is  submitted,  to  limit 
the  charge  to  a  sum  which  is  "  compensation  for  the  greater  risk  and 
care  to  be  taken,"  and  that,  if  a  declaration  is  made  and  the  carrier's 
extra  charge  is  one  which  clearly  exceeds  a  reasonable  compensation, 
the  carrier  is  in  the  same  position  as  a  common  carrier  who  attempts 
to  charge  an  unreasonable  sum  for  carriage  (see  title  IV,  note  (d) ). 

The  extra  charge  is  really  an  insurance  premium,  and  in  notices 
pursuant  to  the  Act  it  is  not  unusual  to  refer  to  it  as  an  insurance, 
and  section  3  of  the  Act  (see  title  XXXI)  provides  that  the  receipt 
shall  acknowledge  the  goods  "  to  have  been  insured,"  but  in  the  sec- 
tions of  the  Act  directly  concerned  with  it  the  payment  is  called  an 


TUB  CARRIAGE  OF  VALUABLES.  177 

"  increased  charge  or  "  an  increased  rate  of  charge."  But  it  seems 
clear  that  it  is  not  a  ' '  rate  or  charge  ' '  within  any  of  the  statutory 
provisions  as  to  rates  and  charges.  It  is  well  settled  that  a  carrier 
can  waive  his  protection  under  section  1  of  the  Act,  and  contract  out  of 
the  obligation  imposed  by  section  8  (see  title  XX,  note  (e) ).  But  there 
is  no  authority  on  the  question  whether  a  special  contract  is  possible 
after  a  declaration  is  made.  Supposing  a  consignor  was  desirous  of 
making  a  declaration  so  as  to  avoid  the  carrier  being  under  no  liability, 
but  was  willing,  rather  than  to  pay  the  full  charge  for  carriage,  to 
agree  to  a  contract  limiting  in  some  measure  the  carrier's  liability,  arid 
supposing  the  carrier  was  willing  to  agree  to  such  terms :  could  the 
parties  validly  so  contract?  Certainly  the  Act  does  not  expressly  forbid 
such  a  contract,  and  it  is  not  usual  for  contracts  to  be  made  illegal  by 
implication.  But,  in  view  of  the  whole  scheme  of  the  Act,  and  in 
particular  of  the  words  ' '  compensation  for  the  greater  risk  arid  care  to 
be  taken  for  the  safe  conveyance  "  and  the  words  in  which  the  goods 
are  spoken  of  as  "  insured"  (see  above),  it  is  submitted  that  such  a 
contract  is  forbidden  by  implication,  and  that,  once  a  declaration  is 
made,  unless  the  consignor  refuses  to  pay  the  extra  charge  demanded, 
the  carrier  is  a  common  carrier  by  statute  who  cannot  get  rid  of  any 
part  of  his  liability.  A  similar  question  arises  under  the  second 
proviso  to  section  7  of  the  Eailway  and  Canal  Traffic  Act,  1854,  which 
requires  a  declaration  of  the  value  of  certain  animals  in  default  of 
which  the  company's  liability  is  limited  (see  title  XXXV,  note  (<?)).  In 
that  case,  however,  it  seems  that  a  contract  limiting  liability  notwith- 
standing a  declaration  is  possible — there  are  no  words  about  the 
animals  being  "insured." 

By  section  7  of  the  Act  it  is  provided  that  where  a  parcel  or 
package  has  been  declared  and  the  increased  charge  paid,  if  the  parcel 
or  package  is  lost  or  damaged  the  party  entitled  to  recover  damages  in 
respect  of  such  loss  or  damage  shall  also  be  entitled  to  recover  back 
such  increased  charge  paid,  in  addition  to  the  value  of  such  parcel  or 
package. 

When  goods  are  declared,  the  carrier  is  subject  to  his  common 
law  liabilities  whether  he  exacts  an  extra  charge  or  not  (see  note  (b) ) 
and  he  is  at  liberty,  provided  he  exhibits  the  notice,  to  exact  or  dis- 
pense with  the  extra  charge  in  each  case  as  he  thinks  fit.  But  it  may 
be  that  if  a  railway  company  habitually  exacts  it  from  one  trader  and 
not  from  another,  this  might  be  an  undue  preference. 

(e)  Carrier  Not  Liable  Unless  Extra  Charge  Demanded  is  Agreed 
To. — These  words  do  not  appear  in  section  2  of  the  Act.  The  first  sec- 
tion begins  "  No  .  .  common  carrier  .  .  shall  be  liable  . 
unless,"  etc.,  and  these  words  are  not  repeated  in  the  subsequent 
section.  The  words  here  added  are  inserted  to  make  section  2  of  the 
l.r.l.  12 
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Act  more  intelligible,  following  the  form  suggested  by  Bramwell,  B., 
in  Behrens  v.  G.  N.  Ry.  (see  note  (b)). 

(/)  The  Notice. — The  Act  neither  provides  nor  authorises  any  par- 
ticular form  of  notice,  save  that  it  must  be  legible  and  must  contain 
the  proposed  charges.  The  latter  provision  naturally  implies  that  the 
notice  must  also  contain  a  list  of  articles  to  which  the  charges  are  to 
be  applied.  It  is  within  the  carrier's  discretion  whether  or  not  the 
notice  contains  all  the  articles  enumerated  in  section  1  of  the  Act.  In 
respect  of  articles  omitted  no  extra  charge  can,  of  course,  be  demanded, 
but  the  carrier  is  still  entitled  to  the  protection  of  the  Act  if  no 
declaration  is  made  (Hart  v.  Baxendale  (1851)  6  Ex.  769);  Behrens  v. 
G.  N.  Ry.  (1861)  30  L.  J.  Ex.  153;  (1862)  31  L.  J.  Ex.  299;  see  note 
(h)  of  this  title).  So  also,  it  is  submitted,  the  inclusion  of  articles  not 
within  the  statute  cannot  affect  the  validity  of  the  notice  respecting 
goods  that  are  within  the  statute,  because  the  statute  requires,  not 
the  displaying  of  a  formal  document,  but  the  exhibition  of  certain 
information.  But  the  inclusion  of  other  articles  cannot  give  protec- 
tion in  respect  of  them  to  a  railway  company  in  cases  where  section  7 
of  the  Bailway  and  Canal  Traffic  Act,  1854,  applies,  nor  to  any  other 
carrier  unless  he  can  further  prove  that  a  special  contract  was  in  fact 
made  embodying  the  terms  of  the  notice. 

What  should  be  set  forth  is,  in  substance,  section  1  of  the  Act  and 
the  list  of  extra  charges  (Dray son  v.  Home'  (1875)  32  L.  T.  69).  In 
that  case  it  was  argued  that  because  only  section  1  was  set  out,  a 
special  contract  might  be  inferred  which  excluded  section'  8  (larceny 
by  carrier's  servant).  But  it  was  held  that  the  mere  fact  that  section  1 
was  set  out  together  with  some  other  matter  was  no  ground  for  holding 
that  the  consignor  had  waived  section  8.  There  are  no  authorities  as 
to  what  is  a  "  public  and  conspicuous  part  of  the  office  ' '  nor  what  are 
' '  legible  characters. ' ' 

Butler  v.  Heane  ( (1810)  2  Camp.  415)  and  Clayton  v.  Hunt 
( (1811)  3  Camp.  27)  are  sometimes  cited  as  authorities  on  the  Act. 
Both  were  decided  many  years  before  the  Act  was  passed.  In  the 
first  case  a  notice  was  exhibited  by  the  carrier,  and  a  question  arose 
as  to  the  size  of  the  type  in  which  it  was  printed.  The  carrier  relied 
on  his  notice,  and  failed  on  the  grounds  that  there  was  "  not  sufficient 
evidence  of  any  special  contract, ' '  and,  that  "  if  a  common  carrier  is 
to  be  allowed  to  limit  his  responsibility  he  must  take  care  that 
everyone  who  deals  with  him  is  fully  informed  of  the  limits  to  which 
he  confines  it."  The  first  ground  is  clearly  inapplicable  to  any  case 
under  the  Carriers  Act,  and  the  second  if  carefully  examined  is  not 
less  so,  because  under  the  Act  if  the  carrier  exhibits  a  proper  notice 
he  is  no  way  concerned  whether  in  fact  a  consignor  sees  it  or  not,  and 
the  case  lays  down  no  general  principles  as  to  what  are  the  essentials 
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of  a  proper  notice  apart  from  the  particular  facts.  Clayton  v.  Hunt 
was  a  similar  case,  and  it  turned  par.tly  on  the  question  of  a  special 
contract  and  partly  on  the  fact  that  no  notice  was  exhibited  on  the 
cart  which  actually  collected  the  goods,  neither  of  which  points  can 
arise  under  the  Carriers  Act  (see  below).  The  carrier  relied  on  his 
notice  and  failed  and  the  Court,  in  refusing  him  a  rule,  gave  as  one 
ground  that  ' '  the  notice  in  the  office  ought  to  ■  be  in  such  large 
characters  that  no  person  delivering  goods  there  can  fail  to>  read  it 
without  gross  negligence."  Whether  in  a  case  under  the  Act  this 
ruling  would  be  adopted  as  the  proper  test  it  is  impossible  to  say, 
certainly  such  a  ruling  would  give  a  very  wide  meaning  to  the  word 
legible  :  but  at  any  rate  in  the  present  state  of  the  law  these  cases  are 
not  authorities  on  the  construction  of  the  Carriers  Act.  The  notice  is 
to  be  exhibited  in  the  "  office  warehouse  or  other  receiving  house," 
and  the  carrier  is  under  no  obligation  to  exhibit  it  elsewhere,  even 
though  he  receives  goods  by  means  of  carts;  or  in  any  other  manner 
outside  the  receiving  office  (see  Behrens  v.  G.  N.  Ry.  30  L.  J.  Ex., 
Wilde,  B.,  at  p.  160;  and  note  (b)  of  this  title). 

(g)  Consignor  Bound  by  the  Notice. — "  Then  it  is  said,  what  is  the 
meaning  of  the  words  in  the  section  as  to  being  bound  by  the  notice? 
The  answer,  to  my  mind,  is  this,  that  he  is  bound  by  the  notice  for  all 
purposes  for  which  it  could  in  any  sense  be  binding  upon  him.  Suppose, 
for  instance,  the  sender  had  delivered  a  parcel  to  a  carter,  and  had 
declared  the  value;  suppose  the  man  were  to  claim  the  extra  charge, 
the  sender  would  not  be  at  liberty  to  say — I  shall  not  pay  you  so 
much ;  I  shall  only  pay  so  and  so.  On  the  other  hand,  the  carter 
could  not  say,  I  will  not  accept  the  extra  rate;  and  the  sender  would 
not  be  at  liberty  to  say  I  did  not  know  that  the  notice  was  there,  and 
so  forth  :  he  would  be  as  much  bound  as  though  he  had  seen  it.  That 
seems  to  me  to  be  the  object  of  that  clause  in  the  statute  "  (Bramwell, 
B.,  Behrens.  v.  G.  N.  Ry.  (1861)  30  L.  J.  Ex.,  at  p.  157). 

(h)  Carrier  Entitled  to  Declaration  Notwithstanding  N on- Exhibition 
of  Notice. — These  words,  like  others  in  the  Act,  are  ambiguous. 
Their  meaning  is  now  settled  by  judicial  decision.  They  do  not  mean 
that  the  carrier  is  not  entitled  to  a  declaration  of  goods  within  the  Act 
unless  he  exhibits  the  notice.  But  they  mean  that  if  he  fails  to 
exhibit  the  notice  he  cannot  demand  an  additional  charge,  and  if  he 
receives  payment  of  such  a  charge  he  is  liable  to  refund  it  (Behrens  v. 
G.  N.  Ry.  (1861)  6  H.  &  N.  366;  (1862)  7  H.  A  N.  950).  It  was  held 
that  section  1  of  the  Act  was  absolute  in  its  terms  and  required  a 
declaration  in  every  case.  The  words  now  in  question  were,  therefore, 
held  to  be  limited  in  their  application  to  cases  where  no  notice  is 
exhibited.  The  judgment  of  Bramwell,  B.,  on  this  point  is  set  out 
in  note  (b)  to  this  title  (supra). 
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Carrier's  Duty  to  Give  Receipt  for  Extra  Charge. 

(XXXI.)  When  the  value  of  any  parcel  or  package  within 
the  Act  is  declared,  and  the  increased  charge  paid,  or  an 
engagement  to  pay  it  accepted,  the  person  receiving  the  pay- 
ment or  accepting  the  agreement  shall,  if  thereto  required, 
sign  a  receipt  for  the  package  or  parcel,  acknowledging  the 
same  to  have  been  insured  (a),  which  receipt  is  not  liable  to 
any  stamp  duty ;  and  if  such  receipt  be  not  given  when  required 
the  common  carrier  has,  and  is  entitled  to,  no  benefit  or 
advantage  under  the  Act,  but  is  liable  and  responsible  as  at 
the  common  law,  and  is  also  liable  to  refund  the  increased  rate 
of  charge  (Carriers  Act,  1830,  s.  3). 

(a)  This  is  the  only  place  in  the  Act  where  the  word  ' '  insured  ' '  is 
used.     See  title  XXX,  note  (d). 


Carrier  not  Protected  from  Liability  for  Felony  of  his 

Servants. 

(XXXII.)  Nothing  in  the  Act  is  to  be  deemed  to  protect  any 
common  carrier  for  hire  from  liability  to  answer  for  loss  or 
injury  to  any  goods  or  articles  whatsover  (a),  arising  from  the 
felonious  act  (b)  of  any  coachman,  guard,  bookkeeper,  porter, 
or  other  servant  in  his  employ  (c),  nor  to  protect  any  such 
servant  from  liability  for  any  loss  or  injury  occasioned  by  his 
own  personal  neglect  or  misconduct  (Carriers  Act,  1830,  s.  8). 

(a)  Obligation  Co-extensive  Only  With  Section  1. — These  words  are 
limited  to  cases  concerning  goods  within  section  1  of  the  Act;  they  do 
not  impose  a  liability  upon  carriers,  save  in  respect  of  such  goods,  in 
any  eases  where,  but  for  the  statute,  they  would  not  be  liable.  This 
was  really  decided  so  long  ago  as  1851  in  Butt  v.  G.  W.  Ry.  (  (1851) 
11  C.  B.  140),  but  the  effect  of  the  case  was  so  misconceived  that  the 
point  it  does  decide  was  overlooked  and  considered  to  be  open.  The 
action  was  Case  charging  the  company  as  a  common  carrier  for  the 
loss,  through  gross  negligence  and  felony  of  its  servants,  of  a  package 
of  silk  received  by  it  subject  to  the  terms  and  conditions  of  a  certain 
notice  then  delivered  to  the  plaintiff.  As  the  case  was  decided  before 
the  passing  of  the  Eailway  and  Canal  Traffic  Act,  1854,  this  was  a 
valid  and  usual  way  of  making  a  special  contract.  The  notice  included 
amongst    its    terms   a    substantial '  reproduction   of    section    1    of    the 
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Carriers  Act.  The  company  pleaded  that  no  declaration  was  made, 
but  nx>  plea  was  upon  the  Record  that  the  package  was  received  sub- 
ject to  the  Carriers  Act,  possibly  because  no  public  notice  was  exhibited 
pursuant  to  sections  2  and  3.  The  plaintiffs  new-assigned  merely 
alleging  a  loss  by  felony,  and  the  company  demurred  to  this  on  the 
ground  that  it  was  not  necessarily  liable  for  the  felony  of  its  servants. 
Thus  the  case  did  not  turn  on  the  Carriers  Act  at  all,  but  on  the 
meaning  of  the  special  contract.  Now,  at  this  time  the  rule  had  not 
finally  been  exploded  that  a  carrier  cannot  exempt  himself  from  gross 
negligence,  and,  in  any  event,  there  were  no  words  in  the  notice  such 
as  were  eventually  held  sufficient  for  that  purpose.  Therefore,  the 
company  would  be  held  liable  if  the  felony  were  facilitated  by  such 
negligence  on  its  part.  But  the  argument  against  the  demurrer  (at  p. 
149)  was  that  section  8  was  general  and  that  the  company  could  not 
"  by  any  notice,  relieve  themselves  from  the  express  liability  cast  on 
them  by  the  statute."  To  this  Cresswell,  J.,  replied:  "  The  statute 
imposes  no  express  liability :  it  relieves  the  carrier  from  the  necessity 
of  proving  the  notice:  and  then  it  restricts  the  relief  to  certain  cases." 
The  Court  upheld  the  demurrer,  giving  the  plaintiffs  leave  to  amend 
by  pleading  that  the  felony  arose  through  gross  negligence. 

It  is  clear  that  all  that  this  case  establishes  is  that  section  8  is  no 
wider  in  its  operation  than  is  necessary  to  cover  cases  under  section  1 ; 
and  later  cases  have  made  it  clear  that  this  was  the  point  decided. 

G.  W  Ry.  v.  Rimell  ( (1856)  18  C.  B.  575)  was  a  case  strictly 
within  the  provisions  of  section  1  of  the  Carriers  Act,  but  the  county 
court  judge  directed  the  jury  that,  before  finding  for  the  plaintiff,  they 
must  be  satisfied  that  felony  had  been  committed  by  the  company's 
servants,  and  that  such  felony  was  caused  or  facilitated  by  the  com- 
pany's negligence.  The  Court  of  Common  Pleas  dissented  from  this 
ruling,  Jervis,  C.J.,  saying:  "I  think  the  judge  has  altogether  mis- 
conceived the  decision  of  this  Court  in  the  case  of  Butt  v.  G.  W.  Ry., 
because,  when  the  defendants  set  up>  a  defence  under  the  statute, 
negligence  has  nothing  to  do  with  the  question.  The  rule  is  this — under 
the  statute,  felony  by  a  servant  is  a  sufficient  answer  to  the  defence  set 
up  by  the  carrier,  and  negligence  has  nothing  to  do  with  it,  and,  on 
the  other  hand,  under  the  carrier's  notice  negligence  is  the  sole  ques- 
tion, felony  is  immaterial.  Under  the  statute,  felony  is  an  answer; 
under  the  notice,  negligence.  That  is  the  effect  of  Butt  v.  G.  W.  Ry., 
which  was  a  case  of  felony  permitted  or  occasioned  by  the  negligence 
of  the  defendants."  And  Willes,  J.,  said  (at  p.  586) :  "  I  am  glad  the 
Lord  Chief  Justice  has  explained  the  case  of  Butt  v.  G.  W.  Ry. ;  for 
in  the  modern  text-books  it  is  cited  as  a  case  upon  the  statute,  which 
in  truth  it  has  nothing  whatever  to  do  with. ' '  The  question  was  again 
raised  m,Metcalfe  v.  L.  B.  &  S.  C.  Ry.  ( (1858)  4  C.  B.  (N.  S.)  307), 
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and  the  explanation  of  Butt   v.    G.  W.   Ry.,   given  in  G.    W.  Ry.  v. 
Rimell,  was  approved  and  adopted. 

Finally,  the  extent  of  the  operation  of  section  8  was  one  of  the  many 
difficult  questions  to  which  Shaw  v.  G.  W.  Ry.  ([1893]  1  Q.  B.  373) 
gave  rise,  and  the  Court  dealt  with  it  in  this  way  (at  p.  383): — "  It 
may  be  added  that  section  8  of  the  Act  of  1830  cannot  be  construed  as 
a  general  enactment  that  common  carriers  by  land  are  in  all  cases  to 
be  liable  for  theft  by  their  servants.  The  terms  of  the  section  confine 
it  to  the  case  of  valuables  specified  in  the  Act,  and  are  in  strong  con- 
trast with  the  language  used  in  section  4  (saving  of  special  contracts), 
which  was  intended  to  be  general.  This  view  was  plainly  the  view 
of  the  Court  in  Butt  v.  G.  W.  Ry.  (supra),  and  it  must  always  have 
been  the  view  of  pleaders,  because  all  the  precedents  of  replications 
of  felony  by  the  carrier's  servants  are  to  pleas  of  the  Carriers  Act,  and 
not  to  pleas  of  contracts  at  common  law." 

A  carrier  may  contract  out  of  section  8  (Shaw  v.  G.  W.  Ry.  [1894] 
1  Q.  B.  373).  But  in  Baxendale  v.  G.  E.  Ry.  (  (1869)  L.  E.  4  Q.  B. 
244)  the  Exchequer  Chamber  held  that  section  6  only  gives  power  to 
contract  out  of  section  1.  The  Divisional  Court  in  Shaw  v.  G.  W.  Ry. 
(supra)  was  bound  by  this  decision,  and  was  therefore  compelled 
to  hold  that  a  carrier  contracts  out  of  section  8  by  virtue  of  the 
common  law  (see  title  XX,  note  (ei) ).  And  as  theft  by  a  railway 
company's  servant  is  not  necessarily  due  to  neglect  or  default  of 
the  company  or  its  servant  within  the  meaning  of  section  7  of  the 
Bailway  and  Canal  Traffic  Act,  1854,  therefore,  unless  the  theft 
be  conduced  by  the  company's  negligence,  a  special  contract  relieving 
it  from  such  liability  need  not  be  in  writing  (Shaw  v.  G.  W .  Ry. 
[1893]  1  Q.  B.  373).  But,  as  the  only  obligation  imposed  by  the  Act 
on  the  carrier  as  to  public  notice  is  to  exhibit  the  terms  of  section  1, 
the  fact  that  the  terms  of  section  8  are  not  also  exhibited  is  not  of  itself 
sufficient,  in  the  absence  of  direct  evidence  that  the  consignor  agreed 
to  waive  its  protection,  to  prove  a  special  contract  excluding  its 
operation  (Dray son  v.  Home  (1875)  32  L.  T.  691). 

(b)  "Felonious  Act." — These  words  clearly  embrace  much  more 
than  larceny :  obviously  arson  by  a  servant  of  the  carrier  would  be 
covered. 

A  plaintiff  alleging  felony  of  the  carrier's  servants  must  prove  it. 
But  if  he  establishes  a  prima  facie  case  of  felony  this,  if  unanswered 
by  the  carrier,  is  sufficient.  But  the  mere  fact  that  a  parcel  was  last 
seen  in  the  custody  of  a  porter,  against  whom  no  charge  could  be 
made,  and  by  whom  it  was  placed  in  a  locked  box  in  the  luggage  van 
from  which  it  disappeared  does  not  amount  to  evidence  of  felony 
against  anyone,  and  therefore  there  is  no  case  for  the  carrier  to  answer 
(G.  W.  Ry.  v.  Rimell  (1856)  18  C.  B.  575).  "  In  truth,  unless  the 
Courts  in  cases  of  this  sort  take  upon  themselves  the  duty  of  deciding, 
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the  statute  which  was  intended  for  the  protection  of  the  carrier  will 
become  a  dead  letter :  for  juries  always  will  find  felony  as  against  a 
company.  I  think  it  is  the  duty  of  the  presiding  judge  to  withdraw 
the  question  altogether  from  the  jury,  arid  not  to  allow  them  an  oppor- 
tunity of  finding  in  favour  of  the  plaintiff  in  defiance  of  all  evidence 
(Jervis,  C.J.,  at  p.  585;  see  also  Qogarty  v.  G.  8.  &  W.  Ry.  (1874) 
I.  E.  9  C.  L.  233). 

Further,  if  it  be  proved  that  larceny  has  been  committed  at  some 
time  after  delivery  to  the  carrier,  and  before  delivery  by  him,  without 
more  this  is  not  -prima  facie  evidence  of  larceny  by  his  servants,  and 
there  is  no  case  for  him  to  answer  (Metcalfe  v.  L.  B.  &  S.  C.  By. 
(1858)  4  C.  B.  (N.  S.)  307).  "To  complete  the  circumstantial 
evidence  here,  there  is  wanting  some  fact  which  is  more  consistent 
with  a  loss  by  felony  of  a  servant  of  the  company  than  with  any 
reasonable  view  of  the  case  to  the  contrary.  I  think  there  was  no 
evidence  here  upon  which  the  jury  ought  to  act,  or  upon  which  any 
reasonable  being  could  act,  in  arriving  at  the  conclusion  contended  for 
on  the  part  of  the  plaintiffs  "  (Willes,  J.,  at  p.  316).  But  to  establish 
a  prima  facie  case  of  felony,  it  is  not  necessary  to  adduce  evidence 
sufficient  to  justify  a  judge  in  leaving  the  case  to  the  jury  if  given  on 
the  trial  of  an  indictment  against  a  particular  servant  for  the  felony 
(Vaughton  v.  L.  &  N.  W.  Ry.  (1874)  43  L.  J.  Ex.  75).  In  this  case 
it  was  proved  that  the  parcel  in  question  had  arrived  at  Lime  Street 
Station,  Liverpool,  and  was  entered  in  the  delivery  book  of  H.,  a  car- 
man of  the  company's  agents,  to  be  delivered  with  other  parcels  at  an 
hotel.  The  carman  delivered  two  parcels  but  allowed  the  housekeeper 
to  sign  for  three.  When,  however,  the  hotel  manager  asked  for  the 
third,  he  said  "  Isn't  it  there?  "  and  searched  his  van  for  it  without 
success.  About  a  fortnight  later  some  of  the  contents  were  handed  to 
a  detective  by  a  pawnbroker,  in  consequence  of  which  two  men  were 
arrested.  One  of  them  took  the  detective  to  a  siding  one  hundred 
yards  from  the  place  at  which  the  cart  was  loaded,  where  a  small  piece 
of  jewellery  and  a  bit  of  broken  box  were  picked  up.  The  men  were 
released,  and  the  articles  found  were  shown  to  the  clerks  in  the  office, 
one  of  whom,  W.,  said  that,  four  days  before,  he  had  found  a  pin  near 
the  same  spot,  and  that  another  man  had  found  two.  When  told  he 
should  have  spoken  about  it  he  answered  that  he  did  not  think  it  worth 
anything.  The  defendants  called  no  evidence.  It  was  held  that  this 
evidence  established  a  prima  facie  case  of  felony,  which,  not  having 
been  answered,  was  sufficient  evidence  of  felony  by  the  defendant's 
servants  to  go  to  the  jury.  "  I  am  not  prepared  to  say  that  if  either 
H.  or  W.  had  been  indicted  for  stealing  the  box,  there  would  have  been 
evidence  which  the  learned  judge  would  have  been  justified  in  leaving 
to  the  jury.  But  it  appears  to  me  that  a  case  of  this  nature  is  not  to 
be  dealt  with  on  at  all  the  same  principle  as  any  question  of  evidence 


184  THE  CARRIAGE  OF  VALUABLES. 

on  a  Crown  prosecution  in  a  criminal  Court.  Let  me  take  a  supposed 
state  of  things,  in  which  it  would  be  perfectly  manifest  that  one  of  the 
two  persons  (servants  of  the  carrier)  had  abstracted  and  feloniously 
stolen  a  chattel,  and  yet  it  would  be  impossible  to  say  which  of  the 
two  it  was.  .  .  Could  anyone  say  the  case  was  not  within  the  iriten-. 
tion  of  the  statute?  It  would  be  absolutely  certain  that  it  was  " 
(Kelly,  C.B.,  at  p.  78).  The  case  was  also  rested  on  a  ground  no 
longer  tenable — namely,  that  any  of  the  servants  if  tried  on  indict- 
ment could  not  have  given  evidence,  whereas  in  this  case  they  could 
have  been  called,  and  were  not. 

Kelly,  C.B.,  in  the  above  case,  also  relied  on  the  case  of  Boyce  v. 
Chapman  ( (1835)  2  Bing.'N.  C.  222).  That  case  clearly  decided  that 
evidence  sufficient  to  sustain  an  indictment  was  not  necessary.  But 
it  seems  doubtful  whether  the  other  ground  of  the  decision  is  sound. 
The  Court  refused  to  disturb  a  verdict  for  the  plaintiff  upon  the  ground 
that  the  carrier  might  have  called  the  suspected  servant  and  did  not 
do  so.  This  would  seem  to  involve  considering  the  weakness  of  the 
defendant's  case  to  decide  whether  or  not  the  plaintiff  has  established 
a  prima  facie  case,  which ,  is  inconsistent  with  the  later  authorities 
above  quoted.  However,  it  is  probable  that  the  decision  can  be  sup- 
ported on  the  ground  that  a  prima  facie  case  was  in  fact  proved. 

But  a  prima  facie  case  is  not  made  out  by  proving  that  the  goods 
were  stolen,  and  that  the  defendant's  servants  had  greater  oppor- 
tunities of  committing  the  theft  than  a  stranger,  because  in  the  nature 
of  things  this  is  so,  and  if  this  was  sufficient  to  establish  a  case  which 
the  carrier  must  answer  it  would  deprive  him  of  the  protection  given 
by  the  statute  (M'Queen  v.  0.  W  By.  (1875)  L.  B.  10  Q.  B.  569, 
disapproving  the  contrary  dictum  of  Pigott,  B.,  in  Vaughton  v.  L.  & 
N.  W  By.  (supra),  at  pp.  79-80).  "In  considering  whether  the  pro- 
position that  in  fact  a  felony  has  been  committed  by  the  company's 
servants,  has  or  has  not  been  established,  or  whether  the  suspicion  is 
that  they  have  been  guilty  of  felony  rather  than  a  stranger  or  strangers 
have  been,  the  greater  or  less  degree  of  probability  cannot  be  an 
element  in  the  consideration  of  the  question.  .    If  a  prima  facie 

case  is  made  out,  capable  of  being  displaced,  and  if  the  party  against 
whom  it  is  established  might,  by  calling  particular  witnesses  and  pro- 
ducing particular  evidence,  displace  that  prima  facie  case,  and  he 
omits  to  adduce  that  evidence,  then  an  inference  fairly  arises,  as  a 
matter  of  inference  for  the  jury  and  not  as  a  matter  of  legal  presump- 
tion, that  the  absence  of  that  evidence  is  to  be  accounted  for  by  the 
fact  that  even  if  it  were  adduced  it  would  riot  disprove  the  prima  facie 
case.  But  that  always  presupposes  that  a  prima  facie  case  has  been 
established"  (Cockburn,  C.J.,  at  pp.  573-574). 

This  ruling  was  followed  shortly  afterwards  in  the  case  of  Turner 
v.  G.  W    By.  ( (1876)  34  L.  T.  22),  where  Grove,  J.  (at  p.  23),  com- 
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menting  on  the  argument  "  that  there  is  evidence  of  a  felony  by  the 
company's  servants  because  there  is  a  greater  probability  that  they 
would  have  an  opportunity  than  that  one  of  the  public  would, ' '  said : 
"  One  obvious  remark  is  that,  if  that  argument  is  held  to  be  sufficient, 
in  every  case  where  the  circumstances  point  to  a  felony  the  railway 
company  would  have  the  onus  thrown  upon  them  of  rebutting  the 
inference  raised  against  them,  which  it  would  be  extremely  difficult 
to  rebut." 

The  same  conclusion  upon  this  provision  of  the  Act  has  been 
reached  after  careful  consideration  both  in  Scotland  and  Ireland.  In 
Gogarty  v.  G.  S.  &  W  By.  ( (1874)  I.  E.  9  C.  L.  233,  at  pp.  249-251), 
Whiteside,  C.J.,  says:  "  A  felony  is  not  to  be  guessed  at.  It  is  not  a 
loss  which  will  sustain  the  plaintiff's  case,  but  a  felonious  loss.  ...  I 
would  say  that  the  argument  on  probability  is  a  very  hazardous  one  to 
apply  to  the  consideration  of  the  question  whether  a  felony  has  in  fact 
been  committed.  I  understand  the  reasoning  in  Vaughton's  Case 
(supra)  to  be  directed  to  a  case  where  the  loss  by  felony  having  been 
established — as  it  clearly  was  there — it  becomes  a  matter  for  inquiry 
under  all  the  facts  and  circumstances  proved  in  the  case  whether  the 
probability  was  greater  that  the  ascertained  felony  was  committed  by 
the  servants  of  the  company  than  by  others :  and  this  doctrine  of 
probability  is  admitted  because,  although  it  may  supply  only  slight 
prima  facie  evidence  against  the  individual  or  individuals  suspected  or 
charged  in  a  civil  action,  he  or  they  may  be  called  to  explain  his  or 
their  conduct,  and  rebut  the  suspicions  which  the  position  or  situation 
in  which  he  or  they  were  placed  cast  upon  them." 

And  in  the  Scotch  case  (Campbells  v.  N.  B.  By.  (1875)  2  Sess.  Cas. 
(4th  Ser.)  433,  at  p.  436),  Lord  Ardmillan  says :  "  Mere  opportunity  on 
the  part  of  the  servants  of  the  company  is  not  enough,  for  that  occurs 
in  every  instance  of  the  loss  of  articles  during  transit  by  the  railway 
company,  since  the  servants  always  have  at  such  a  time  the  oppor- 
tunity of  stealing.  The  pursuer  is  bound  to  show  that  there  is  a 
greater  probability  of  the  articles  having  been  stolen  by  the  servants 
of  the  company  than  by  a  stranger.  Of  course,  in  judging  of  the 
probability  the  fact  of  opportunity  cannot  be  left  out  of  view." 

To  establish  felony  by  a  servant  of  a  railway  company,  the  evidence 
of  a  police  officer  concerning  a  conversation  between  him  and  the 
station-master  of  the  station  where  the  loss  took  place,  in  the  course 
of  which  the  officer  was  instructed  to  make  inquiries  about  a  porter 
who  had  absconded  and  whom  the  station-master  suspected  of  the 
theft,  is  admissible  (Kirkstall  Brewery  Co.  v.  Furness  By.  Co.  (1874) 
L.  E.  9  Q.  B.  468). 

(c)  Meaning  of  "Servant." — The  word  "servant"  as  used  in 
section  8  of  the  Act  has  received  a  very  wide  construction,  and 
includes  all  sub -contractors  and  the  servants  of  sub-contractors  who 
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are  in  fact  performing  that  which  the  carrier  has  bound  himself  to  do 
(Stephens  v.  L.  &  8.  W.  By.  (1886)  18  Q.  B.  D.  121;  Maahu  v.  L.  & 
8.  W.  By.  (1848)  2  Ex.  415;  17  L,  J.  Ex.  271).  "  Now,  it  appears  to 
me,  that  that  liability  (under  section  8)  cannot  be  got  rid  of  because 
those  whom  the  carrier  employs  in  carrying  out  his  contract  may  bear 
the  name  of  '  agents  '  or  '  sub-contractors  '  or  any  other  fanciful  title, 
but  that  every  person  who  is  actually  employed  in  the  performance  of 
the  contract  which  the  carrier  has  undertaken  to  perform  are' (sic)  his 
servants  within  this  section  "  (Pollock,  C.B.,  Machu's  Case,  at  p.  275). 
"  I  entirely  go  along  with  my  lord  in  his  opinion  that  a  very  extended 
meaning  should  be  given  to  the  term,  and  that  in  the  present  case 
(the  delivering  agents)  must  be  considered  as  the  servants  of  the  com- 
pany, and  that  every  person  employed  directly  or  indirectly  in  carrying 
out  the  contract  which  the  company  had  entered  into  were  (sic)  like- 
wise servants  of  the  company  "  (Bolfe,  B.,  ib.,  at  p.  276). 

But  when  felony  is  committed  by  a  person  who  is  not  a  servant  of 
the  carrier  within  the  meaning  of  the  above  authorities,  a  question 
may  arise  as  to  whether  the  carrier  is  estopped  from  denying  that  the 
thief  was  his  servant. 

In  Machu  v.  L.  &  8.  W.  By.  (supra)  the  name  of  the  thief, 
together  with  the  names  of  other  persons  employed  by  the  delivering 
agents,  appeared  on  the  delivery  ticket  given  by  the  company  to  the 
plaintiffs,  and  it  was  argued  that  in  any  event  the  company  was 
estopped  from  denying  that  he  was  its  servant.  The  decision  at  which 
the  Court  arrived  rendered  it  unnecessary  to  pronounce  an  opinion  on 
the  point,  but,  in  fact,  Pollock,  C.B.,  took  the  view  that  there  was  an 
estoppel,  and  the  other  two  Barons  that  there  was  not.  In  Way  v. 
G.  E.  By.  ( (1876)  1  Q.  B.  D.  692)  the  facts  were  that  a  person 
fraudulently  represented  himself  to  be  a  servant  of  the  company's 
cartage  agents,  and  thereby  obtained  from  the  company's  clerk  docu- 
ments which  enabled  him  to  take  charge  of  a  van  containing  valuable 
pictures  in  course  of  transit,  and  to  drive  away  with  them.  Under 
these  circumstances  it  was  held  that  the  defendants  were  not  estopped 
from  denying  that  the  thief  was  their  servant.  ' '  They  never  intrusted 
(the  pictures)  to  him  at  all.  There  may  have  been  negligence,  perhaps 
gross  negligence,  but  that  is'  all  "  (Blackburn,  J.,  at  p.  695).  "  You 
cannot  turn  a  person,  who,  by  false  representations  that  he  is  the 
servants  of  the  defendants'  agent,  has  got  from  them  possession  of 
goods,  into  the  defendants'  servant  for  the  purpose  of  the  Carriers 
Act  "  (Quain,  J.,  at  p.  696). 

It  is  obvious  that  this  decision  does  not  lay  down  that  there 
cannot  be  an  estoppel  in  any  case.  But  it  would  seem  clear  on 
principle  that,  since  the  statute  relieves  the  carrier  from  liability  for 
negligence  in  the  absence  of  a  declaration,  and  since  the  eighth  sec- 
tion  does  not  reimpose   such   a  liability,    if   the   thief  is   enabled   to 
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represent  himself  as  the  carrier's  servant  through  mere  negligence 
on  the  carrier's  part,  the  carrier  cannot  be  estopped  from  denying  that 
he  was  his  servant.  It  is  submitted  that  this  is  in  fact  decided  by  the 
above  case. 

Of  course  a  carrier  may  ratify  the  false  representation  of  a  person 
that  he  is  his  servant,  and  so  be  estopped  from  denying  it.  But  where 
a  servant  who  was  on  sick  leave  obtained  goods  from  a  consignor  by 
falsely  representing  that  he  had  authority  to  collect  them,  and  then 
converted  them  to  his  own  use,  the  carrier  was  held  not  to  be  so 
estopped  merely  because,  in  prosecuting  the  thief,  he  laid  the  property 
in  himself  {Harrisons  &  CrossfieU  Ltd.  v.  L.  &  N.  W  Ry.  [1917]  2 
K.  B.  755). 


SECTION    7. 

THE  CARRIAGE  OP  ANIMALS. 

The  Common  Carrier  of  Animals. 

(XXXIII.)  A  carrier,  whether  a  railway  company  or  other, 
may  profess  (a\)  to  be  a  common  carrier  as  well  of  live  animals 
generally,  or  live  animals  of  particular  species,  as  of  goods 
generally,  or  particular  classes  of  goods;  and  the  legal  effect  of 
such  a  profession  is  similar  whether  its  subject  be  live  animals 
or  inanimate  goods  (b). 

(a)  As  to  the  nature  and  effect  of  a  profession  as  a  common  carrier, 
see  title  III. 

(b)  The  Carriage  of  Animals  at  Common  Law. — The  conveyance  of 
animals  by  railway  raised  questions  as  to  the  nature  of  the  liability  of  a 
carrier  of  animals  upon  which  there  was  hardly  any  authority.  At  the 
time,  it  was  not  clearly  recognised  that  a  common  carrier  is  not  liable 
for  injury  due  to  an  inherent  property  of  the  goods  carried,  which 
operates  without  negligence  on  his  part.  It  was,  therefore,  supposed 
that  a  common  carrier  of  animals  (could  he  exist)  would  be  an  insurer 
against  injuries  in  transit  caused  by  the  animals  themselves,  through 
fear  or  restiveness,  which  no  care  on  his  part  could  prevent;  and,  such 
a  liability  being  considered  impossible,  it  was  said  that  the  law  could 
not  recognise  a  common  carrier  of  animals.  It  was  at  length  settled 
that  no  common  carrier  is  liable  for  a  casualty  solely  due  to  an  inherent 
quality  or  vice  of  the  thing  carried,  and,  consequently,  that  there  is  no 
ground  for  a  distinction  between  live  animals  and  inanimate  goods ;  a 
carrier  may  be  a  common  carrier  of  both  or  either  of  them.  The  cases 
on  this  question  are  discussed  at  length  in  title  V,  note  (g). 

A  railway  company  is  not  bound  to  be  a  common  carrier  of  animals, 
though  it  must  afford  reasonable  facilities  for  their  carriage  (Dickson  v. 
G.  N.  Ry.  (1886)  18  Q.  B.  D.,  Lindley,  L.J.,  at  pp.  183-4).  It  is  very 
doubtful  if  a  railway  company  has  ever  professed  to  be  a  common 
carrier  of  animals,  but,  as  in  the  case  of  goods,  if  it  in  fact  accepts 
animals  for  carriage  without  protecting  itself  by  a  special  contract  it 
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will  be  urider  the  liability  of  a  common  carrier  in  respect  of  them  (see 
title  III,  note  (a) ). 

But  a  common  carrier  of  animals  is,  equally  with  a  common  carrier 
of  goods,  free  from  liability  caused  solely  by  the  fault  of  the  sender. 
If  a  dog  be  delivered  to  such  a  carrier  with  a  collar  plainly  insufficient  to 
hold  it,  the  carrier  will  be  liable  if  it  escapes  from  this  cause  when  in 
his  custody ;  for  he  has  clearly  been  negligent  in  accepting  it  in  this  con- 
dition, and  in  such  circumstances  the  carelessness  of  the  sender  affords 
no  excuse  (Stuart  v.  Crawley  (1818)  2  Stark.  323).  But  if  the  head 
collar  appears  to  be  safe  and  sufficient  when  the  dog  is  delivered,  but  in 
fact  is  not,  the  carrier  is  not  liable  because  he  treats  it  as  sufficient,  and 
the  dog  in  consequence  escapes.  Here  the  carelessness  of  the  sender 
is  the  sole  causeof  the  mishap  (Richardson  v.  N.  E.  By.  (1872)  L.  B.  7, 
C.  P.  75).  The  above  is,  it  is  submitted,  the  true  ground  on  which  this 
decision  can  be  supported.  The  grounds  given  in  the  judgment  raise 
great  difficulties.  The  dog  was  carried  without  a  special  contract,  but 
the  company  had  exhibited  a  notice,  which  was  not  brought  home  to 
the  sender,  refusing  to  be  a  common  carrier  of  animals.  The  Court 
held  that  the  company  were  mere  bailees  of  the  dog.  There  was  a 
finding  that  the  company  had  not  been  negligent,  and,  therefore,  the 
case  is  not  within  section  7  of  the  Act  of  1854.  But,  under  section  4  of 
the  Carriers  Act,  a  carrier  may  not  limit  his  liability  merely  by  a  public 
notice,  and  the  effect  of  this  is  that,  though  a  notice  refusing  to  carry 
as  a  common  carrier  may  still  be  a  good  answer  to  an  action  for  refusal 
to  carry,  it  is  of  no  effect  when  goods  have  been  accepted  unless  there 
be  a  contract  in  its  terms  (see  title  XX,  note  (a) ).  It  might  indeed 
have  been'  contended  that  animals  are  not  ' '  articles  or  goods  ' '  within 
section  4,  but  this  was  not  suggested,  and,  even  if  it  had  been  decided, 
the  better  view  now  is  that,  when  goods  are  accepted,  the  notice  is 
invalid  even  at  common  law  unless  brought  home  to  the  sender  (see 
Peekv.N.S.Ry.  (1862-3)  10  H.  L.  C,  Blackburn,  J.,  at  pp.  491  etseq.). 
It  has  been  sought  to  explain  this  decision  on  the  ground  that  the  Court 
was  bound  by  a  finding  in  the  Special  Case  that  the  company  was  not  a 
common  carrier  of  animals.  But  it  is  submitted  that  this  finding  could 
not  have  the  effect  suggested.  The  company  was  a  public  and  habitual 
carrier,  carrying  without  a  special  contract  and,  on  the  view  argued  at 
length  in  the  early  part  of  this  work,  was  therefore  under  the  liability 
of  a  common  carrier  for  the  transaction  in  question,  irrespective  of  the 
extent  of  its  profession  (see  title  III,  note  (a) ). 

It  is  said  that  there  is  a  duty  cast  upon  the  consignee  of  an  animal 
to  be  present  to  receive  it  on  its  arrival  at  its  destination.  If  this  be 
so,  the  law  regarding  carriage  of  animals  is  peculiar  in  this  respect,  and 
the  authorities  deserve  careful  consideration.  In  Wise  v.  G.  W.  Ry. 
(  (1856)  1  H.  &  N.  63)  the  hirer  of  a  horse  sent  it  by  railway  to  its  owner, 
but  omitted  to  advise  him  of  its  despatch  in  time  to  enable  him  to 
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meet  it  on  arrival.  When  the  owner  received  the  sender's  advice,  he 
"  made  inquiries,  but  the  company's  servants  denied  that  it  had  arrived. 
On  his  persisting,  it  was  discovered  in  a  horse-box  in  a  siding,  where  it 
had  remained  without  food,  and  in  an  exposed  position,  for  twenty-four 
hours,  and  had  suffered  injury.  The  sender  had  signed  a  contract  by 
which  the  company  refused  to  be  answerable  for  any  damage  done  to 
horses  conveyed  by  the  railway.  The  Court  held  the  company  not 
liable,  although  it  had  been  to  some  extent  blameable,  because  the 
cause  of  the  injury  was  the  failure  to  advise  the  consignee"  in  time,  and 
because  the  company  was  protected  by  its  contract.  The  case  clearly 
involves  no  more  than  a  decision  on  the  terms  of  the  contract  (it  was 
decided  before  Peek's  Case  (supra),  and  whether  it  can  be  supported 
on  this  ground  is  doubtful,  but  immaterial) ;  it  cannot  be  considered  as 
an  authority  on  the  common  law,  for,  at  common  law,  the  company, 
having  been  negligent,  must  have  been  liable,  whether  the  plaintiff 
committed  a  breach  of  duty  or  not.  But  Swaffield  v.  G.  N.  Ry.  ( (1874) 
L.  R.  9  Ex.  132)  is  more  directly  in  point.  The  defendant  sent  a 
horse  by  railway  consigned  to  himself.  It  arrived  at  night,  there 
was  no  one  to  meet  it,  and  the  station-master,  having  no  accommodation 
for  it,  sent  it  to  a  livery  stable.  Shortly  afterwards  the  defendant's 
servant  arrived  and  demanded  it.  The  livery  charges  then  amounted  to 
6d.,  and  the  horse  was  tendered  by  the  company,  subject  to  the  payment 
of  this  sum.  The  servant  refused  to  pay,  and  the  horse  remained  at 
livery.  The  Court  was  divided  as  to  whether  the  company  was  entitled 
to  take  this  course,  the  question  depending  on  whether  it  had  a  lien  for 
warehouse  charges.  But  on  the  next  day  the  horse  was  tendered  free 
of  livery  charges.  The  defendant  refused  it,  demanding  that  it  be 
delivered  at  his  farm,  and  compensation  paid  for  the  loss  of  time  for 
himself  and  his  servant.  The  horse  remained  at  livery  until  charges 
amounting  to  £17  had  been  incurred,  when  it  was  delivered  at  defen- 
dant's farm,  and  accepted  by  him.  The  company  paid  the  charges, 
and  sued  the  defendant  for  the  amount.  The  company  succeeded.  The 
Court  of  Exchequer  held  that  it  was  the  defendant's  duty  to  arrange  for 
the  horse  to  be  met,  in  default  of  which  the  company  was  bound  to 
take  reasonable  care  of  the  horse,  and  could  charge  the  defendant  with 
the  cost  of  so  doing. 

The  case  does  seem  to  decide  that  a  consignee  of  animals  is  bound 
to  meet  them  on  arrival.  But  the  extent  of  the  duty  does  not  clearly 
appear.  Whether  knowledge  is  necessary,  or  whether  the  duty  exists 
when  the  consignee  is  ignorant  of  the  despatch,  or  of  the  probable  time 
of  arrival,  of  the  animals  is  not  in  any  way  indicated.  When  the  con- 
signee has  taken  possession  of  animals,  the  company's  responsibility  as 
a  carrier  is  at  an  end,  even  though  the  animals  remain,  for  the  con- 
venience of  the  consignee,  on  its  premises  (Shepherd  v.  Bristol  &  Exeter 
Ry.  (1868)  L.  B.  3  Ex.  189). 
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Certain  aspects  of  the  duty  of  carriers  of  animals  at  common  law  are 
discussed  in  the  next  following  title. 


Application  of  Section  7  of  the  Railway  and  Canal  Traffic  Act, 
1854,  to  Carriage  of  Animals. 

(XXXIV.)  The  whole  of  the  provisions  of  section  7  of  the 
Railway  and  Canal  Traffic  Act,  1854,  apply  as  well  to  animals 
as  to  goods  (a). 

(a)  The  words  used  in  the  section  are  "  horses,  cattle,  or  other 
animals,  articles,  goods,  or  things."  The  words  "  other  animals  "  are 
general,  and  are  not  cut  down  by  the  words  of  the  second  proviso  (see 
title  XXXV,  Harrison  v.  L.  B.  &  8.  C.  By.  (1860)  29  L.  J.  Q.  B., 
Cockburn,  C.J.,  at  p.  215;  Blackburn,  J.,  at  p.  220).  The  section, 
therefore,  applies  to  all  animals.  But  the  second  proviso  has  no  appli- 
cation to  goods,  and  only  applies  to  the  kinds  of  animals  therein  men- 
tioned; it  is  discussed  in  title  XXXV.  The  rest  of  section  7  applies  to 
special  contracts  concerning  carriage  of  animals  precisely  in  the  same 
way  as  to  those  concerning  carriage  of  goods,  and  the  law  relating  to  the 
offer  of  an  alternative  contract,  its  nature,  and  the  cases  when  such  an 
alternative  is  necessary  apply  equally  to  consignments  of  animals  and 
goods — as  to  which  see  titles  XXI  to  XXIV.  It  is,  however,  necessary 
to  discuss  here  the  question  whether  in  the  case  of  animals  to  which 
the  second  proviso  is  inapplicable,  and,  in  particular,  dogs,  the  charge 
in  the  case  of  the  company 's-risk  contract  may  reasonably  be  calculated 
on  the  basis  of  the  declared  value  of  the  animal.  That  it  lies  upon  the 
company  to  justify  a  charge  ori  this  basis,  and  that  this  onus  is  not 
easily  discharged,  admits  of  no  doubt  since  the  decision  of  the  House  of 
Lords  in  Peek  v.  N.  S.  Ry.  ('(1862-3)  10  H.  L.  C.  473),  The  decision, 
it  is  true,  did  not  involve  that  a  charge  so  calculated  must  necessarily 
be  unreasonable,  though  Cockburn,  C.J.,  had  suggested,  in  his  opinion 
(at  p.  555),  that,  the  Legislature  having  provided  a  list  of  articles  which 
might  be  charged  for  on  this  basis,  it  must  be  unreasonable  to  attempt 
by  contract  to  extend  the  procedure  to  other  articles.  The  decision  in 
Peek's  Case  put  an  end,  almost  completely,  to  the  attempt  to  charge 
ad  valorem  rates  for  goods  except  when  authorised  by  statute,  but  the 
practice  continued  in  reference  to  animals  even  in  cases  where  the 
second  proviso  had  no  application.  For  many  years  the  companies 
failed  to  justify  this  practice  before  the  Courts.  In  Ashendon.  v.  L.  B. 
&  S.  C.  Ry.  ( (1880)  5  Ex.  D.  190)  the  condition  provided  for  non-liability 
' '  in  any  case  ' '  for  a  dog  above  the  value  of  £5  unless  a  declaration  was 
made  of  its  value,  arid  an  extra  charge  of  2|  per  cent,  of  the  declared 
value  above  £40. was  paid.     This  condition  was  held  to  invalidate  the 
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ordinary-rate  contract.  The  Court  pointed  out  that  the  decision  in 
Peek's  Case  overruled  the  decision  of  the  Exchequer  Chamber  in 
Harrison  v.  L.  B.  &  S.  C.  Ry.  ( (1862)  31  L.  J.  Q.  B.  113),  in  which  such 
a  condition  had  been  held  reasonable.  But  the  decision  in  Ashendon's 
Case  is  partly  rested  on  the  ground  that  the  ordinary-rate  contract 
excluded  all  liability  if  the  value  exceeded  £5,  and  on  this  point  later 
authorities  have  shown  that  this  may  be  done  if  there  be  a  reasonable 
alternative  (see  title  XXII,  note  (f)  2).  Id  Dickson  v.  G.^N.  Ry. 
( (1886)  18  Q.  B.  D.  176)  the  condition  provided  that  the  company  was 
not  to  be  liable  for  loss  or  injury  above  £2  unless  a  declaration  of 
value  was  made,  and  an  extra  charge  paid  equal  to  5  per  cent,  of  the 
excess  of  the  declared  value  above  £2.  The  Court  admitted  that  the 
ordinary  contract  would  be  reasonable  if  a  reasonable  alternative 
existed.  But  it  was  held  that  the  method  of  calculating  the  additional 
charge  made  the  alternative  unreasonable.  So  the  cases  stood  until  the 
decision  in  Williams  v.  M.  Ry.  ([1908]  1  K.  B.  252).  In  that  case  the 
condition  was  similar  to  the  condition  in  the  last  case,  but  the  rate  of 
excess  charge  was  1\  per  cent.  The  ordinary  contract  containing  this 
condition  was  held  reasonable.  The  Court  was  satisfied  on  the  evidence 
as  to  a  point  not  established  to  the  satisfaction  of  the  Court  in  Dickson's 
Case,  namely,  that  the  carriage  of  a  dog  involves  peculiar  risks.  It 
seems,  therefore,  that  the  view  of  Cockburn,  C.J.,  was  not  well  founded, 
and  that,  subject  to  the  reasonableness  of  the  percentage  charged,  a  con- 
dition in  this  form,  at  least  where  animals  are  concerned,  may  be 
reasonable.  It  has  since  been  held  in  Ireland  that  a  charge  of  5  per 
cent,  of  the  value  of  a  dog,  on  the  excess  value  over  £2,  for  journeys 
over  150  miles,  is  unreasonable  (Gallagher  v.  G.  N.  Ry.  (I.)  (1908)  42  Ir. 
L.  T.  B.  267). 

The  cases  concerning  animals  which  have  been  decided  under  sec- 
tion 7,  apart  from  those  discussed  above,  involve  no  principle  not 
equally  applicable  to  goods,  but  it  may  be  convenient  to  notice  a  few 
decisions  here. 

A  company  is  not  liable,  even  when  carrying  as  a  common  carrier, 
for  damage  solely  caused  by  the  proper  vice  of  the  animal  carried  (see 
title  V,  note  (g),  but  it  is  liable  if  it  fails  to  supply  a  truck  reasonably 
sufficient  to  retain  the  animal  and  to  preserve  it  from  injury  in  the 
circumstances  likely  to  arise  during  transit,  and  the  state  of  fear  and 
restiveness  likely  to  be  produced  must  be  foreseen  and  guarded  against. 
It  is  negligent  for  the  company  to  omit  to  provide  such  a  vehicle,  and 
in  such  a  case  the  vice  of  the  animal  affords  no  defence  (Blower  v.  G. 
TV.  Ry.  (1872)  L.  B.  7  C.  P.  655).  Similarly,  a  condition  excusing  the 
company  in  case  of  loss  or  injury  caused  by  the  kicking,  plunging,  or 
restiveness  of  the  animals  will  not  protect  the  company  when  such 
behaviour  is  produced  by  the  company's  negligence  (Gill  v.  M.  S.  &  L. 
Ry.  (1873)  L.  B.  8  Q.  B.  186;  Moore  v.  G.  N.  Ry.  (I)  (1882)  10  L.  E.  I. 
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95).     Indeed  such  a  condition  hardly  aSords  more  protection  to  the  com- 
pany than  that  to  which  it  is  entitled  at  common  law. 

The  mere  fact  that  animals  are  found  to  be  injured  during,  or  at  the 
end  of,  the  transit  does  not  establish  a  prima  facie  case  of  negligence 
against  the  railway  company  (Harris  v.  M.  By.  (1876)  25  W.  B.  63; 
Smith  v.  M.  By.  (1887)  57  L.  T.  813;  Bussellv.  L.  &  S.  W.  Ry.  (1908) 
24  T.  L.  B.  548).  But  where  a  horse-box  was  attached  to  a  mineral 
train,  of  which  the  couplings  were  the  ordinary  chain  links,  and  not 
screw  couplings,  and  the  horse-box  was  subjected  to  "  rough  and 
coarse  "  shunting,  it  was  held  that  the  jury  might  properly  find  that 
the  injuries  suffered  by  a  horse  in  the  horse-box  were  caused,  not  by  its 
own  struggles,  but  by  the  treatment  to  which  it  was  subjected,  and 
that  such  treatment  amounted  to  negligence  (Pickering  v.  N.  E.  By. 
(1887)  4  T.  L.  B.  7). 

A  railway  company  is  bound,  in  the  absence  of  a  special  contract,  to 
deliver  animals,  as  it  is  bound  to  deliver  goods,  within  a  reasonable  time. 
No  doubt  the  measure  of  such  a  time  may  differ  in  the  cases  of  animals 
and  goods,  but  whether  a  given  time  is  or  is  not  reasonable  is  always  a 
question  of  fact.  If  animals  are  delivered  in  a  reasonable  time,  the 
mere  fact  that,  by  reason  of  the  journey,  and  without  negligence  of  the 
company,  they  suffer  a  loss  of  condition  imposes  no  liability  on  the 
company;  for  it  is  a  loss  solely  due  to  the  inherent  qualities  of  the 
animals.  On  the  other  hand,  when  not  solely  due  to  inherent  qualities 
of  the  animals,  loss  of  condition  is  damage  equally  with  any  other 
description  of  injury;  and  it  has  been  expressly  held  to  be  "  injury  " 
within  section  7  of  the  Act  of  1854  (AUday  v.  G.  W.  Ry.  (1864)  5 
B.  &  S.  903). 

A  consignor  is  not  entitled  to  bring  animals  to  a  station  at  any  time 
he  pleases,  and  require  them  to  be  forwarded  irrespective  of  the  com- 
pany's time-tables.  He  is  bound  by  the  company's  ordinary  arrange- 
ments, published  and  unpublished,  and  the  inadequacy  of  the  train 
service,  if  proved,  is  a  matter  solely  within  the  jurisdiction  of  the  Bail- 
way  and  Canal  Commission ;  it  cannot  be  left  to  the  jury  as  evidence  of 
unreasonable  delay  (Tobin  v.  L.  &  N.  W.  By.  [1895]  2  I.  E.  22). 

Quite  apart  from  the  statutory  obligation  (see  title  XL VII),  if 
animals  will  lose  condition  through  unreasonable  delay  not  due  to  an 
excepted  peril  unless  watered  and  fed,  the  company  will  be  responsible 
for  such  loss  of  condition  if  they  fail  to  feed  and  water  the  animals.  But 
if  the  delay  is  caused  by  an  excepted  peril,  and  the  failure  to  deliver  or 
supply  food  and  water  is  not  due  to  negligence,  the  company  will  be 
discharged  (Briddon  v.  G.  N.  By.  (1858)  28  L.  J.  Ex.  51). 

As  already  stated,  a  company  may,  as  well  in  the  case  of  animals  as 
goods,  make  a  special  contract  relieving  itself  from  liability  for  the 
neglect  of  the  company  or  its  servants  in  receiving,  forwarding,  or 
delivering,  if  a  reasonable  alternative  is  offered  to  the  sender. 

l.r.l.  13 
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The  Second  and  Third  Provisos  to  Section  7  of  the  Railway  and 
Canal  Traffic  Act,  1854. 
(XXXV.)  Provided  always,  that  no  greater  damages  shall 
be  recovered  for  the  loss  of  or  for  any  injury  done  to  any  of 
such  animals  (a),  beyond  the  sums  hereinafter  mentioned ;  (that 
is  to  say),  for  any  horse,  £50 ;  for  any  neat  cattle  (b),  per  head, 
£15 ;  for  any  sheep  or  pigs,  per  head  £2  (c) ;  unless  the  person 
sending  or  delivering  the  same  to  such  company  shall,  at  the 
time  of  such  delivery  (d),  have  declared  (e)  them  to  be  respec- 
tively of  higher  value  than  above  mentioned;  in  which  case  it 
shall  be  lawful  for  such  company  to  demand  and  receive  (/),  by 
way  of  compensation  for  the  increased  risk  and  care  thereby 
occasioned  (g),  a  reasonable  percentage  (h)  upon  the  excess  of 
the  value  so  declared  above  the  respective  sums  so  limited  as 
aforesaid,  and  which  shall  be  paid  in  addition  to  the  ordinary 
rate  of  charge ;  and  such  percentage  or  increased  rate  of  charge 
shall  be  notified  in  the  manner  prescribed  by  the  Carriers  Act, 
1830  (i),  and  shall  be  binding  upon  such  company  in  the  manner 
therein  mentioned  (j) ; 

Provided  also,  that  the  proof  of  the  value  of  such  animals, 
and  the  amount  of  the  injury  done  thereto,  shall  in  all  cases  lie 
upon  the  person  claiming  compensation  for  such  loss  or 
injury  (k)  (Eailway  and  Canal  Traffic  Act,  1854,  s.  7). 

(a)  "Such  Animals." — As  the  earlier  part  of  the  section  refers  to 
animals  generally,  and  this  proviso  refers  only  to  the  kind  of  animals 
mentioned  therein,  the  words  "  such  animals  "  are  unfortunate  and  mis- 
leading. The  proviso  is  to  be  construed  as  though  the  words  were 
"  any  of  the  following  of  such  animals  "  (Harrison  v.  L.  B.  &  S.  C.  By. 
(1860)  29  L.  J.  Q.  B.,  Cockburn,  C.J.,  at  p.  215;  see  title  XXXIV, 
note  (a.) ). 

(b)  "Neat  Cattle." — i.e.,  "Cattle  of  the  bovine  genus,  as  bulls, 
oxen,  and  cows:  used  collectively"  (Century  Dictionary,  1899  edit., 
3949). 

(c)  Limit  of  Damages. — The  whole  damages  recoverable  in  the  case 
of  one  animal  are  limited,  in  default  of  a  declaration,  to  the  amounts 
stated;  so  that  where  one  of  a  pair  of  horses,  sent  undeclared,  was 
killed,  the  owner  was  not  permitted  to  recover,  in  addition  to  £50  in 
respect  of  the  animal  killed,  a  further  sum  for  the  depreciation  of  the 
value  of  the  surviving  horse  (Berry  v.  8.  E.  &  C.  By.  (1901)  18 
T.  L.  R.  159). 

(d)  "  At  the  Time  of  Such  Delivery." — The  whole  section  applies  to 
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receiving,  forwarding,  or  delivering  (see  title  XXI,  note  (e) ),  so  that  if 
a  horse  be  injured  during  delivery  to  the  company  through  the  neglect 
or  default  of  the  company  or  its  servants,  and  before  any  declaration  has 
been  made,  the  company  is  only  liable  to  the  extent  of  £50.  If  the  con- 
signor desires  to  prevent  this  he  must  declare  the  value  of  the  horse 
before  it  reaches  the  company's  premises.  This  rule  depends  not 
merely  on  the  words  ' '  at  the  time  of  such  delivery, ' '  but  on  the  fact 
that  the  whole  section  is  applicable  from  the  moment  when 
"  receiving  "  begins  (Hodgman  v.  West  Midland  Ry.  (1864)  5  B.  &  S. 
173).  The  application  of  the  proviso  in  no  way  depends  on  whether 
there  is  or  is  not  a  special  contract  {Hill  v.  L.  &  N.  W.  By.  (1880)  42 
L.  T.  513).  A  company  guilty  of  deviation,  and  therefore  unable  to 
rely  on  its  special  contract,  is  nevertheless  entitled  to  rely  on  this  proviso 
to  limit  the  amount  of  the  damages  for  which  it  is  liable  (Lord  Polwarth 
v.  N.  B.  Ry.  [1908]  S.  C.  1275). 

(e)  "  Declared." — The  declaration  must  be  a  declaration  made  for 
the  purposes  of  the  proviso.  The  fact  that  the  company's  servants 
know  that  animals  are  worth  more  than  the  statutory  value  is 
immaterial,  unless  such  knowledge  proceeds  from  the  sender's  declara- 
tion. Such  knowledge,  otherwise  obtained,  neither  authorises  a  demand 
of  the  additional  charge  nor  imposes  any  liability  on  the  company  above 
the  statutory  limit.  The  true  value  is  irrelevant,  unless  the  sender 
makes  it  relevant  by  declaring  it  (Robinson  v.  L.  &  8.  W.  Ry.  (1865)  19 
C.  B.  (N.  S.)  51;  see  title  XXIX,  note  (d) ). 

Not  only  is  the  Carriers  Act  specifically  named  in  the  proviso,  but 
its  language  is,  for  the  most  part,  followed,  and  references  are  given 
below  to  the  notes  in  the  Section  on  Carriage  of  Valuables,  in  which  the 
decisions  upon  similar  language  in  that  Act  are  considered.  In  some 
respects,  however,  the  enactments  are  not  similar.  Under  the  Carriers 
Act  the  required  declaration  must  include  statements  both  as  to  the 
nature  of  the  goods  and  their  value,  because,  from  the  nature  of  the 
case,  the  carrier  is,  in  the  majority  of  instances,  necessarily  ignorant  on 
both  points.  But  in  the  cases  covered  by  the  Proviso,  the  nature  of 
the  animals  is  apparent,  and  all  that  is  required  is  a  declaration  of  value 
if  it  exceeds  the  statutory  limit,  and  the  sender  desires  to  declare  it. 
Further,  the  company  is  liable  in  all  cases  up  to  the  statutory  limit, 
though  the  true  value  is  greater  and  is  not  declared.  The  contrary  is 
the  case  under  the  Carriers  Act.  Other  differences  are  indicated  in 
subsequent  notes. 

(/)  See  title  XXX,  note  (b). 

(g)  "  By  Way  of  Compensation  for  the  Increased  Risk  and  Care 
Thereby  Occasioned." — If  the  sender  of  animals,  to  which  the  proviso 
applies,  declares  their  value  to  be  more  than  the  statutory  limit,  and 
pays  the  extra  charge,  is  the  company  bound  to  carry  the  animals  with 
the  liability  of  a  common  carrier?    It  may  be  asked,  could  a  carrier  con- 
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tract   out  of   such   a   liability  under   the   Carriers   Act   under   similar 
conditions?  But  the  two  questions  may  not  be  susceptible  of  the  same 
answer.     The  Carriers  Act  speaks  of  the  extra  charge  as  a  charge  ' '  for 
the  safe  conveyance  of   the  valuable   articles,"   and   speaks   of  goods 
declared  and  paid  for  at  excess  rates  as  "  insured  "   (see  title  XXX, 
note  (d)).     Though  the  matter  is  most  obscure,  it  would  seem  that  the 
Legislature  intended  that,  when  a  carrier  accepts  articles  declared  under 
section  1  of  the  Carriers  Act,  he  must  carry  them  under  the  liability 
of    a    common    carrier,    and   can    make    no    contract    modifying    this 
liability.     But  in  the  proviso  now  in  question  neither  of  these  phrases 
appears,  and  the  problem  whether  a  declaration  of  value  does  or  does 
not  compel  the  company  to  carry  as  a  common  carrier,  and  the  sender 
to  pay  for  carriage  under  this  unrestricted  liability,  is  not  an  easy  one. 
Either  view  presents  difficulties.     On  the  one  hand,  if  the  company  is 
not  so  bound,  it  must  follow  that  it  may  make  a  special  contract  which 
relieves    it   from    liability   for    all    negligence    (provided    a   reasonable 
alternative  be  offered)  while  yet  charging  the  extra  charge  "  for  the 
increased  risk  and  care."      In  such  a  case  the  charge  for  conveyance 
will,  no  doubt,  be  less  than  the  statutory  maximum  rate,  but  that  by  no 
meads  avoids  the  difficulty.     On  the  other  hand,  the  sender  may  desire 
to  send  the  animals  at  owner's  risk,    or    at   company's   risk   excepting 
liability  for  accident,  but  he  may  also  desire  to  make  a  declaration  of 
value  so  that  he  may  recover  full  damages  in  the  event  of  a  casualty  for 
which    the    company    remains    liable.     But    if    his    mere    declaration 
excludes  a  special  contract,  no  contract  of  this  kind  can  validly  be  made ; 
and  the  legal  effect  of  his  declaration  prevents  a  contract  which  both 
parties  may  desire  to  make.     It  is  submitted  that  of  these  two  views  the 
second  raises  by  far  the  greater  difficulties,  and,  in  the  absence  of  the 
words  cited  from  the  Carriers  Act,  ought  not  to  be  allowed  to  prevail. 
The  learned  editor  of  the  Common  Bench  Beports  appears  to  indicate, 
in  a  note  to  Robinson  v.  L.  &  8.  W.  Ry.  (  (1865)  19  C.  B.  (N.  S.),  at  p. 
64n)  that,   in  his  view,  a  declaration  does  not  prevent  the  company 
limiting  its  liability.     It  is  true  that  he  is  speaking  of  a  public  notice 
which  he  seems  to  regard  as  of  some  effect  apart  from  contract,  and 
that  the  notice  dealt  with  "  vice  "  in  animals,   against  which,  prima 
facie,    a    common    carrier    does    not    insure    in    any    case.     But    the 
important    point    is    that    he     considers    that    the    company    might 
effectually  limit  its  liability  notwithstanding  the  declaration. 

It  should  also  be  noticed  that  the  proviso  expressly  enacts,  as  the 
Carriers  Act  does  not,  that  the  additional  charge  shall  be  reasonable. 
It  might  be  a  possible  solution  of  the  question  under  discussion  to  hold 
that  the  extra  charge  set  out  in  the  company's  notice  is  applicable 
only  when  the  company  carry  as  a  common  carrier,  and  that  when  it 
seeks  to  limit  its  liability,  notwithstanding  a  declaration  of  value,  no 
extra  charge  can  be  reasonable  which  is  not  substantially  less  than 
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that  stated  in  the  notice.  Of  course,  the  company  may  waive  its  right 
to  a  declaration  of  value. 

(h)  "Reasonable  Percentage." — These  words  define  the  nature  of 
the  additional  charge  more  strictly  than  the  corresponding  words  of 
the  Carriers  Act.  In  the  latter  Act  the  basis  on  which  it  is  to  be 
calculated  is  not  laid  down,  nor  is  it  expressly  provided  that  it  shall 
be  reasonable  (see  title  XXX). 

(i)  See  title  XXX,  notes  (/),  (p.),  and  (h). 

(j)  "  Shall-  be  binding  on  such  Company  in  the  manner  therein 
■mentioned." — The  reference  to  the  Carriers  Act  is  by  no  means  clear. 
It  is  therein  provided  that  the  sender  shall  be  bound  by  the  notice 
without  proof  of  it  having  come  to  his  knowledge  (see  title  XXX) '. 
The  carrier  is,  of  course,  bound  by  his  notice  in  the  sense  that  he 
cannot  charge  in  excess  of  the  amounts  there  stated,  and  unless  the 
notice  is  exhibited  no  extra  charge  of  any  kind  can  be  made.  But  the 
Act  contains  no  ' '  mention  ' '  of  the  carrier  being  bound  by  the  notice. 

(k)  Proof  of  Value. — The  third  proviso  is  to  the  same  effect  as 
section  9  of  the  Carriers  Act  (see  title  XXVII,  note  (?) ),  so  that  the 
value  declared  by  the  sender  is  not  conclusive  upon  the  carrier.  The 
sender  is,  of  course,  bound  by  his  declaration  in  all  cases.  Eailway 
companies  not  infrequently  require  a  declaration  that  an  animal  is 
not  worth  more  than  a  named  sum  when  they  agree  to  carry  either  at 
a  low  rate,  or  in  trucks  rather  than  horse-boxes.  Even  though  the 
value  declared  is  much  below  the  statutory  limit,  so  that  the  third 
proviso  is  inapplicable,  it  has' been  held,  in  such  cases,  that  the  sender 
is  estopped  from  denying  the  truth  of  his  declaration  (M'Cance  v. 
L.  &  N.  W.  By.  (1864)  3  H.  &  C.  343;  Nevin  v.  G.  S.  &  W.  Ry. 
(1891)  30  L.  E.  I.  125).  As  already  explained  (see  title  XXIII, 
note  (&) ),  the  third  proviso  is  made  applicable  to  the  whole  section, 
and  not  merely  to  the  cases  enumerated  in  the  second  proviso.  Apart, 
however,  from  the  cases  where  a  declaration  is  required,  its  provisions 
do  no  more  than  restate  the  common  law. 


The  Diseases  of  Animals  Act,  1894. 

(XXXVI.)  The  Diseases  of  Animals  Act,  1894,  was  intended 
to  consolidate  the  law  regarding  contagious  disease  in  animals. 
It  gives  to  the  local  authorities  by  whom  the  Act  is  administered, 
and  to  the  Board  of  Agriculture  (now  the  Minister  of  Agricul- 
ture and  Fisheries  (Ministry  of  Agriculture  and  Fisheries  Act, 
1919);  hereinafter,  in  conformity  with  the  terms  of  the  still 
extant  regulations,  called  the  Board)  large  and  varied  powers 
to  deal  with  such  diseases.     A  large   number  of  local  and 
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temporary  orders  is  made  every  year  by  the  Board  under  the 
powers  conferred  on  it.  The  general  provisions  of  the  Act, 
and  the  provisions  of  such  orders,  cannot  fail  to  affect  railway 
companies,  inasmuch  as  large  numbers  of  animals  are  at  all 
times  in  their  possession  (see  M.  Ry.  v.  Freeman  (1884)  12 
Q.  B.  D.  629,  a  prosecution  under  the  Act  then  in  force). 
But  these  provisions  and  orders  cannot  properly  be  regarded 
as  forming  part  of  the  law  of  transport  by  railway,  and  they 
are  not  considered  here.  There  are,  however,  provisions 
in  the  Act  which  empower  the  Board  to  take  action  or  make 
orders  which  directly  affect  railway  companies  in  their 
capacity  as  carriers ;  and  orders  have  in  fact  been  made  which 
regulate  in  some  detail  the  manner  in  which  animals  may  be 
carried,  and  which  in  no  way  depend  on  the  presence  of 
disease  in  such  animals. 

Section  21  empowers  the  Board  to  make  such  provisions  as 
they  think  necessary  or  expedient  respecting  animals  affected 
with  pleuro-pneumonia  or  foot-and-mouth  disease  (inter  alia) 
while  in  transit  by  land. 

Section  22  empowers  the  Board  to  make  orders  with 
respect  to  a  large  number  of  subjects,  including  the  following  : 
(i)  for  prohibiting  or  regulating  the  movement  of  animals  and 
the  removal  of  fodder,  litter,  dung,  and  other  things,  with 
reference  to  infected  places;  (ii)  for  prescribing  or  regulating 
the  cleansing  and  disinfection  of  vessels,  vehicles,  pens,  and 
other  places  used  for  the  carrying  of  animals  for  hire ;  (iii)  for 
prescribing  modes  of  cleansing  and  disinfection;  (iv)  for  pro- 
tecting animals  from  unnecessary  suffering  during  inland 
transit ;  (v)  for  securing  a  proper  supply  of  water  and  food  to 
animals  during  any  detention ;  (vi)  for  prohibiting  absolutely  or 
conditionally  the  use,  for  the  carrying  of  animals  or  purposes 
connected  therewith,  of  a  vessel,  vehicle,  pen,  or  other  place 
in  respect  whereof,  or  of  the  use  whereof,  a  penalty  has  been 
recovered  from  any  person  for  an  offence  under  the  Act ;  (vii) 
for  extending  the  definition  of  animals  in  the  Act  to  comprise 
any  kind  of  four-footed  beast;  (viii)  generally  for  the  better 
execution  of  the  Act,  or  for  the  purpose  of  in  any  manner 
preventing  the  spreading  of  disease. 
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It  will  be  seen  that  orders  made  under  the  above  powers 
need  not  be  confined  to  the  cases  of  animals  suffering  from,  or 
suspected  of,  disease.  General  orders  have  been  made,  and 
their  provisions  are  now  consolidated  in  the  Animals  (Transit 
and  General)  Order,  1912,  and  the  Horses  (Importation  and 
Transit)  Order,  1912.  The  provisions  of  these  orders,  so  far 
as  they  relate  to  carriage  by'  railway,  are  summarised  below. 
Most  of  the  provisions  are  common  to  both  orders,  but  the 
sections  of  each  order  are  noted,  those  of  the  first-named 
order  prefixed  by  the  letters  "  A.O."  and  those  of  the  latter 
by  the  letters  "  H.O." 

Meaning  of  Terms. 

(XXXVII.)  Hereinafter,  unless  the  context  forbids,  (i) 
"cattle"  means  bulls,  cows,  oxen,  heifers,  and  calves; 
(ii)  "horse"  means  horse,  ass,  or  mule;  (hi)  "animals" 
means  horses,  cattle,  sheep,  goats,  and  all  other  ruminating 
animals,  and  swine. 

Regulations  as  to  Construction  of  Railway  Vehicles. 

(XXXVIII.)  No  animal  shall  be  carried  by  railway  in  any 
truck  or  vehicle  which  is  not  in  accordance  with  the  under- 
mentioned provisions,'  unless  its  use  is  authorised  by  an 
exemption  granted  by  the  Board. 

(a)  Every  such  vehicle  shall  be  provided  with  spring 
buffers. 

(b)  The  floor  thereof,  in  order  to  prevent  slipping,  shall 
(i)  in  the  case  of"  a  vehicle  used  for  cattle,  be  fitted  with  battens 
or  other  proper  footholds ;  (ii)  in  the  case  of  a  vehicle  used  for 
horses  or  other  animals,  except  cattle,  be  either  so  fitted  or 
strewn  with  a  proper  quantity  of  litter,  sand,  or  other  proper 
substance. 

(c)  Battens,  unless  in  a  horse-box,  shall  be  placed  across 
the  vehicle,  except  between  the  doorways,  where  they  shall 
be  placed  lengthways. 

(d)  Every  vehicle  other  than  a  horse-box  shall  be  built  so 
as  to  allow  ventilation  and  inspection  at  the  floor  level. 
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(e)  The  interior  of  every  vehicle  shall  be  free  from  bolt- 
heads,  angles,  or  other  projections  likely  to  cause  suffering 
to  animals. 

(f)  Every  falling  loading-door,  gangway,  passage-way, 
loading  or  unloading  board  shall  be  fitted  with  longitudinal 
battens  or  other  proper  footholds. 

(g)  Every  truck  for  carrying  animals,  ,  built  after 
March  1st,  1904,  shall  have  a  roof,  falling  loading-doors  of  a 
pattern  to  be  approved  by  the  Board,  and  all  internal  pro- 
jections rounded. 

(h)  Every  vehicle  shall  be  constructed  so  that  it  may  be 
cleansed  as  provided  below  (A.O.  9;  H.O.   18). 

Regulations  as  to  Cleansing  of  Trucks. 

(XXXIX.)  A  railway  truck,  if  used  for  animals,  shall,  on 
every  occasion  after  an  animal  is  taken  out  of  it,  and  before 
any  other  animal  or  any  fodder,  litter,  or  anything  intended  to 
be  used  for  or  about  animals,  is  placed  in  it,  be  cleansed  and 
disinfected  as  follows  :— 

(i)  The  floor  of  the  truck  and  all  other  parts  thereof  with 
which  an  animal  or  its  droppings  have  come  in  contact  shall 
be  scraped  and  swept,  and  all  sweepings  and  matter  shall  be 
effectually  removed  therefrom. 

(ii)  The  above-named  parts  shall  be  thoroughly  washed  with 
water;  and  then  have  a  coating  of  lime-wash  applied  to  them, 
or  be  disinfected  in  the  manner  stated  in  title  XLIV. 

All  matter  removed  from  the  truck  shall  forthwith  be  well 
mixed  with  quicklime,  and  effectually  removed  from  contact 
with  animals  (A.O.  21;  H.O.  23).  A  railway  company  may 
charge  not  exceeding  one  shilling  per  truck  for  performing  this 
service  (Part  II  of  (Eates  &  Charges)  Order  Confirmation  Acts). 

Regulations  as  to  Cleansing  of  Horse-boxes. 

(XL.)  A  horse-box  on  every  occasion  on  which  an  animal 
is  taken  out  of  it,  and  before  any  other  animal  is  placed 
therein,  shall  be  cleansed  and  disinfected  as  follows  : — 

(i)  As  in  title  XXXIX  (i)  above. 

(ii)  The  sides  and,  in  the  case  of  a  horse,  any  other  part  with 
which  its  head,  or  any  discharge  from  its  mouth  or  nostrils, 
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has  come  in  contact,  and  any  halter  or  headstall  used  for  it, 
shall  be  thoroughly  washed  with  a  sponge,  brush,  or  other 
instrument;  and,  in  the  case  of  animals  other  than  horses,  all 
other  parts  with  which  the  animal  or  its  droppings  have  come 
in  contact  shall  be  treated  as  in  title  XXXIX  (ii)  (A.O.  22; 
H.O.  24). 

Different  Rules  as  to  Cleansing  in  Cases  of  Horses  and  other 

Animals. 

(XLI.)  When  a  horse  is  carried  the  above  provisions 
respecting  horse-boxes  apply  to  every  vehicle  except  a  truck, 
and  when  other  animals  are  carried  the  above  provisions 
respecting  trucks  apply  to  every  vehicle  except  a  horse-box 
or  a  guard's- van. 

Regulations  as  to  Cleansing  of  Pens. 

(XLII.)  Every  pen  or  other  place  in,  about,  or  near,  or 
on  a  station,  building,  or  land  of  a  railway  company,  and  used 
or  intended  to  be  used  by  or  by  permission  of  the  company, 
or  otherwise,  for  the  reception  or  keeping  of  animals  before, 
during,  or  after  transit,  shall  be  cleansed  either  (i)  on  each 
day  it  has  been  used,  and  after  use;  or  (ii)  at  some  time  not 
later  than  noon  of  the  following  day;  provided  that  Monday 
shall  be  deemed  to  be  the  day  following  after  Saturday.  All 
parts  of  the  pen  shall  be  cleansed  in  the  manner  set  out  in 
title  XXXIX  (i)  and  (ii),  and  all  matter  removed  therefrom 
disposed  of  in  the  manner  there  laid  down.  The  above  pro- 
visions do  not  appear  in  the  Horses  Order  (A.O.  24). 

Regulations  as  to  Cleansing  of  Gangways. 

(XLIII.)  A  moveable  gangway,  passage-way,  cage,  or 
other  apparatus  used  for  the  loading  or  unloading  of  animals 
on  or  from  a  railway  vehicle,  or  otherwise  in  connection  with 
the  transit  of  animals,  shall  be  cleansed  as  soon  as  possible 
after  use  as  follows  : — It  shall  be  scraped  and  swept  in  the 
manner  set  out  in  title  XXXIX  (i),  and  the  matter  removed 
therefrom  disposed  of  in  the  manner  there  laid  down  (A.O. 
20;  H.O.  22). 
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Regulations  as  to  Method  of  Disinfection. 

(XLIV.)  The  prescribed  method  of  disinfection  under  the 
Animals  Order  is  that  the  place  or  thing  to  be  disinfected  shall 
be  thoroughly  coated  with  (i)  a  1  per  cent  (minimum)  solution 
of  chloride  of  lime,  containing  not  less  than  30  per  cent,  of 
available  chlorine ;  or  (ii)  a  4  per  cent,  (minimum)  solution  of 
carbolic  acid  containing  not  less  than  95  per  cent,  of  actual 
carbolic  acid,  to  be  followed  by  a  thorough  sprinkling  of  lime- 
wash;  or  (hi)  a  disinfectant  equal  in  strength  to  the  carbolic 
acid  aforesaid,  followed  by  a  thorough  sprinkling  of  lime- 
wash  (A.O.  27;  H.  0.  25). 

Special  Provisions  as  to  Particular  Kinds  of  Animals. 

(XLV.)  (a)  Bulls,  whether  polled  or  not,  shall,  while  carried 
in  a  railway  truck,  be  securely  tied  by  the  head  or  neck 
(A.O.   10  (1)). 

(b)  Horned  stock  carried  in  the  same  vehicle  with  a  bull 
shall,  unless  separated  therefrom  by  a  suitable  partition,  be 
securely  tied  by  the  head  or  neck  (A.O.  10  (2) ). 

(c)  Cows  in  calf  shall  not  be  permitted  by  the  owner  or  his 
agent,  or  any  person  in  charge  thereof,  to  be  carried  by 
railway  if  the  calving  of  the  cow  during  transit  is  reasonably 
probable  (A.  O.  11). 

(d)  Unfit  animals.  No  animal  shall  be  permitted  by  the 
owner  thereof  or  his  agent,  or  any  person  in  charge  thereof, 
to  be  carried  by  railway  if,  owing  to  infirmity,  illness,  injury, 
fatigue,  or  any  other  cause  it  cannot  be  carried  without 
unnecessary  suffering  during  the  intended  transit  (A.O.  12; 
H.O.  16).  A  railway  company  acting  merely  as  carriers  of 
unfit  animals  cannot  be  convicted  under  this  regulation  (N.  S. 
Ry.  v.  Waters  (1914)  110  L.  T.  237). 

(e)  Where  an  inspector  of  the  Board  or  of  a  local  authority 
is  of  opinion  that  an  animal  intended  to  be  carried  by  railway 
cannot  be  so  carried  without  unnecessary  suffering,  or  that 
the  calving  of  a  cow  during  transit  is  reasonably  probable,  he 
may  serve  a  notice  on  the  person  in  charge  of  such  animal, 
and  also,  when  practicable,  on  an  officer  of  the  railway  com- 
pany, and  until  such  notice  is  withdrawn  by  an  inspector  it 
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shall  be  unlawful  to  carry  such  animal  by  railway,  and,  if 
carried,  the  person  in  charge  thereof,  and  the  railway  com- 
pany, where  a  notice  has  been  served  on  an  officer  of  the 
company,  shall  be  deemed  guilty  of  an  offence  against  the 
Act  of  1894  (A.O.  16;  H.O.  17). 

(f)  Mixed  consignments.  Calves,  sheep,  goats,  and  swine,  if 
carried  in  the  same  truck  or  vehicle  with  any  horse  or  head  of 
cattle  (other  than  a  calf),  shall  be  separated  therefrom  by  a 
suitable  partition,  but  this  provision  shall  not  apply  to  the  con- 
veyance of  a  cow  with  its  unweaned  calf,  if  they  are  separated 
from  other  animals  (A.O.  13). 

(g)  Shorn  sheep.  Between  November  1st  and  April  30th 
(both  days  inclusive)  every  railway  truck  in  which  shorn  sheep 
are  carried  shall  be  covered  and  enclosed  so  as  to  protect  the 
sheep  from  the  weather,  without  obstruction  to  proper  ventila- 
tion, but  this  provision  shall  not  apply  in  the  case  of  sheep 
last  shorn  more  than  sixty  days  before  being  so  carried 
(A.O.  15). 

(h)  Overcrowding.  A  railway  company  shall  not  allow 
any  vehicle  used  for  carrying  animals  on  the  railway,  or  any 
compartment  thereof,  to  be  overcrowded  so  as  to  cause 
unnecessary  suffering  to  the  animals  therein  (A.O.  14;  H.O. 
19).  But  this  provision  does  not  make  the  company  liable  in 
damages  to  the  owner,  if  the  contract  otherwise  protects  it 
from  liability  for  loss  or  injury  due  to  overcrowding.  The 
ambit  of  the  provision  is  confined  to  the  prevention  of  disease 
and  unnecessary  suffering  in  animals  (M'Allister  v.  Ayr  Steam 
Shipping  Co.  (1910)  44  I.  L.  T.  106;  see  also  Jorris  v.  Scott 
(1874)  L.  E.  9  Ex.  125). 


Offences  and  Penalties. 

(XLVI.)  If  a  railway  company  do  or  omit  to  do  anything 
in  contravention  of  the  above  provisions  it  is  to  be  deemed 
guilty  of  an  offence  under  the  Act  of  1894.  The  consignor 
of  animals  other  than  horses  is  likewise  liable  for  a  breach  of 
provisions  (g)  and  (h)  above;  but  there  appears  to  be  no 
provision  in  the  Horses  Order  making  the  consignor  liable  in 
cases  of  overcrowding  of  horses  (A.O.  17;  H.O.  31). 
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A  person  guilty  of  such  an  offence  shall,  upon  summary 
conviction,  be  liable  (i)  to  a  fine  not  exceeding  £20 ;  or  (ii)  if 
the  offence  is  committed  with  respect  to  more  than  four 
animals  to  a  fine  not  exceeding  £5  for  each  animal;  or  (hi)  if 
in  relation  to  carcases,  fodder,  litter,  dung,  or  other  thing 
(exclusive  of  animals)  to  a  fine  not  exceeding  £10  in  respect  of 
every  half  ton  thereof  after  one  half  ton,  in  addition  to  the 
first  fine  of  not  exceeding  £20  (Diseases  of  Animals  Act,  1894, 
ss.  51  and  54). 


Statutory  Duty  to  Provide  Water  and  Food. 

(XL VII.)  (a)  Every  railway  company  shall  make  a  provision, 
to  the  satisfaction  of  the  Board,  of  water  and  food,  or  either 
of  them,  at  such  stations  as  the  Board,  by  general  or  specific 
description,  direct  (a),  for  animals  carried,  or  about  to  be  or 
having  been  carried,  on  the  railway  of  the  company. 

(b)  The  water  and  food  so  provided,  or  either  of  them, 
shall  be  supplied  to  any  such  animal  by  the  company  carrying 
it,  on  the  request  (b)  of  the  consignor  'or  of  any  person  in 
charge  thereof. 

(c)  As  regards  water,  if,  in  the  case  of  any  animal,  such  a 
request  is  not  made,  so  that  the  animal  remains  without  a 
supply  of  water  for  twenty-four  consecutive  hours,  the  con- 
signor and  the  person  in  charge  (c)  of  the  animal  shall  each  be 
guilty  of  an  offence  against  this  Act;  and  it  shall  lie  upon  the 
person  charged  to  prove  such  a  request  and  the  time  within 
which  the  animal  had  a  supply  of  water. 

(d)  But  the  Board  may,  if  they  think  fit,  by  order  prescribe 
any  other  period,  not  less  than  twelve  hours,  instead  of  the 
period  of  twenty-four  hours  aforesaid,  generally,  or  in  respect 
of  any  particular  kind  of  animals. 

(e)  The  company  supplying  water  or  food  under  this  sec- 
tion may  make  in  respect  thereof  such  reasonable  charges  (if 
any)  as  the  Board  by  order  approve,  in  addition  to  such 
charges  as  they  are  for  the  time  being  authorised  to  make  in 
respect  of  the  carriage  of  animals.  The  amount  of  those 
additional  charges  accrued  due  in  respect  of  any  animal  shall 
be  a  debt  from  the  consignor  and  from  the  consignee  thereof 
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to  the  company,  and  shall  be  recoverable  by  the  company 
from  either  of  them  with  costs,  by  proceedings  in  any  Court  of 
competent  jurisdiction.  The  company  shall  have  a  lien  for 
the  amount  thereof  on  the  animal  in  respect  whereof  the  same 
accrued  due,  and  on  any  other  animal  at  any  time  consigned 
by  or  to  the  same  consignor  or  consignee  to  be  carried  by  the 
company  (Diseases  of  Animals  Act,  1894,  s.  23). 

(a)  Shortly  after  the  Act  was  passed  the  Board  made  a  General 
Order  (Water  Supply  on  Eailway  Order,  1895 ;  London  Gazette,  1895, 
vol.  1,  p.  1683).  A  list  of  the  stations  at  which  water  was  required  to 
be  supplied  appeared  in  a  schedule  to  the  order. 

(b)  For  the  purpose  of  recovering  the  charges  for  food  and  water 
from  the  consignor  or  consignee  a  request  may  be  implied  from  the 
course  of  dealing  between  the  parties  (Curran  v.  M.  G.  W.  Ry.  (1896) 
2  I.  E.  183),  or,  it  would  seem,  from  necessity  (G.  S.  &  W  By.  v. 
Hourigan  (1910)  44  I.  L.  T.  86).  In  respect,  however,  to  the  pro- 
visions of  sub-title  (c)  above  it  is  submitted  that  the  consignor  or 
person  in  charge  can  only  rely  on  an  express  request. 

(c)  A  railway  servant  might  be  a  "  person-  in  charge  "  under  this 
provision,  but  the  railway  company  could  not  be  (Darling,  J.,  N.  8. 
Ry.  v.  Waters  (1914)  110  L.  T.  237). 


SECTION  8. 

CARRIAGE  OF  MAILS. 

Carriage .  of  Mails  Pursuant  to  a  Notice   of  the  Postmaster- 
General. 

(XLVIII.)  Post  office  mails  are  one  of  the  few  classes  of 
goods  which  railway  companies  are  bound  by  statute  to  carry, 
without  any  option  as  to  the  terms  on  which  they  carry  them 
(see  Dickson  v.  G.  N.  Ry.  (1886)  18  Q.  B.  D.,  Lindley,  L.J.,  at 
p.  184).  The  principal  Act  is  the  Railways  (Conveyance  of 
Mails)  Act,  1838,  and,  as  this  Act  was  prior  in  date  to  the  con- 
struction of  all  but  the  earliest  railways,  it  follows  that,  for  all 
practical  purposes,  mails  have  never  been  carried  by  railways 
under  a  liability  based  on  the  common  law.  The  principal  Act 
has  been  amended  in  certain  particulars,  and  the  amending 
Acts,  together  with  the  sections  of  the  principal  Act,  are  noted 
below. 

Application  of  Principal  Act. 

(XLIX.)  The  principal  Act  applies  in  all  cases  of  railways 
already  made  at  its  passing  or  in  progress  or  to  be  hereafter 
made  in  the  United  Kingdom,  by  which  passengers  or  goods 
shall  be  conveyed  in  or  upon  carriages  drawn  or  impelled  by 
the  power  of  steam,  or  by  any  locomotive  or  stationary  engines, 
or  animal  or  other  power  whatever  (section  1).  The  Post  Office 
(Duties)  Act,  1847,  s.  20,  without  repealing  the  above  words, 
enacts  that  in  the  principal  Act  the  term  "  railway,"  unless 
such  interpretation  be  repugnant  to  the  subject-matter  or  incon- 
sistent with  the  context,  shall  include  every  railway  already 
constructed  or  hereafter  to  be  constructed  under  the  powers  of 
any  Act  of  Parliament.      The  provisions  of  the  principal  Act 


TEE  CARRIAGE  OF  MAILS.  207 

are  applied  to  railways  constructed  under  the  powers  of  the 
Eailways  Construction  Facilities  Act,  1864  (which  sanctions  in 
certain  cases  the  construction  of  railways  under  a  certificate  of 
the  Board  of  Trade  without  a  special  Act  of  Parliament)  by  sec- 
tion 51  of  that  Act.  Section  6  of  the  Eailways  (Powers  and 
Construction)  Act,  1864,  Amendment  Act,  1870,  provides  that 
Acts  amending  the  principal  Act  shall  apply,  as  the  case  may 
require,  to  railways  constructed  under  the  Act  of  1864  or  the 
Act  of  1870,  unless  the  certificate  expressly  provides  to  the 
contrary. 

Section  20  of  the  Regulation  of  Railways  Act,  1873,  pro- 
vides that  where  a  railway  company  use,  maintain,  or  work, 
or  is  party  to  any  arrangement  for  using,  maintaining,  or 
working,  steam  vessels,  which  carry  on  a  communication  be- 
tween any  towns  or  ports,  all  provisions  in  any  Act  respecting 
carriage  of  mails  by  railways  shall  extend,  so  far  as  applicable, 
to  such  steam  vessels  (see  S.  E.  Sf  C.  Ry.  v.  P.  M.  G.  (1911) 
14  Ry.  and  C.  Traff.  Cas.  216). 

Hereafter  in  this  section  the  term  "  railway  "  is  used  with 
the  above  meanings. 

By  section  20  of  the  Post  Office  (Duties)  Act,  1847,  it  is 
enacted  that  the  terms  "  company  of  proprietors  "  and  "  rail- 
way company  ' '  as  used  in  the  principal  Act  (and  hereinafter 
called  "  the  company  ")  are  to  be  construed  to  include  the  pro- 
prietors for  the  time  being  of  the  railway,  and  lessees  or  tenants 
thereof,  unless  the  context  forbids. 


Power  of  Postmaster-General  to  Serve  Notice. 

(L.)  In  the  case  of  all  railways  as  above  defined  the  Post- 
master-General is  empowered  to  serve  upon  the  company  a 
notice,  signed  by  him  or  by  a  secretary  or  assistant  secretary 
of  the  post  office  or  other  officer  appointed  for  the  purpose  : 
and  any  notice  purporting  to  be  so  signed  is  to  be  deemed,  till 
the  contrary  is  proved,  to  have  been  so  signed,  and  to  have 
been  made  by  the  Postmaster-General  (section  1  of  principal 
Act :  Regulation  of  Railways  Act,  1868,  s.  37).  By  this 
notice  the  company  may  be  required  to  convey,  from  a  named 
day  not  less  than  twenty-eight  days  after  service  of  the  notice, 
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mails  or  post  letter-bags  either  by  day  or  night  at  such  hours 
as  the  Postmaster-General  may  direct,  by  ordinary  or  special 
trains  (section  1).  The  Postmaster-General  is  not,  however, 
bound  to  name  exact  times,  it  is  sufficient  if  his  directions  are 
reasonably  specific;  as,  to  connect  with  steam  vessels  running  in 
a  regular  service  (R.  v.  G.  N.  Ry.  (I.)  [1907]  2  I.  E.  242).  A 
special  train  exclusively  for  the  carriage  of  mails  may  lawfully 
be  required  (Regulation  of  Railways  Act,  1868,  s.  36). 
The  company  is  likewise  bound  to  carry  with  the  mails  guards 
appointed  and  employed  by  the  Postmaster-General  (section  1). 
The  principal  Act  appears  to  assume  that  such  guards  will 
always  accompany  the  mails,  but  it  is  provided  by  section  16 
of  the  Post  Office  (Duties)  Act,  1847,  that  the  company  must 
forward  the  mails  though  no  guard  accompanies  them.  A 
post  office  servant  travelling  with  mails  is  competent  to  sue  the 
company  for  damages  on  account  of  personal  injuries  due  to 
its  negligence  (Collett  v.  L.  $  N.  W.  Ry.  (1851)  16  Q.  B.  984; 
sec  title  LVI). 

Duty  of  Company  on  Receipt  oj  Notice. 

(LI.)  Upon  receipt  of  the  notice  the  company  is  bound  to 
provide,  at  its  own  cost,  from  the  day  named  in  the  notice, 
sufficient  engines  and  carriages  for  the  conveyance  of  the  mails 
to  the  satisfaction  of  the  Postmaster-General.  The  statute 
appears  to  be  so  framed  as  to  empower  the  Postmaster-General 
to  require  the  provision  of  "  engines  "  for  the  conveyance  of 
mails  even  though  the  company  work  its  ordinary  traffic  by 
means  of  animal  traction  (section  1). 

And  from  the  same  date  the  company  must  receive, 
take  up,  carry,  and  convey,  by  ordinary  or  special  trains,  as 
need  be,  all  mail  or  post  letter-bags  which  are  tendered  for 
carriage  by  any  officer  of  the  post  office;  and  convey,  in  the 
carriages  containing  mails,  the  guards  in  charge  of  the  mails 
and  any  other  officers  of  the  post  office ;  and  receive,  take  up, 
deliver,  and  leave  the  mails,  guards,  and  officers  at  such  places 
on  the  line,  at  such  hours  of  the  day  or  night,  and  subject  to 
such  reasonable  regulations  as  to  speed  of  travelling,  places, 
times,  and  duration  of  stoppages,  and  times  of  arrival,  as  the 
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Postmaster-General  shall  from  time  to  time  direct.  He  is  for- 
bidden, however,  by  the  principal  Act,  to  require  a  higher 
speed  than  that  prescribed  by  the  directors  for  the  conveyance 
of  passengers  by  the  company's  first-class  trains;  and,  by  a 
subsequent  enactment,  the  speed  required  may  be  any  speed, 
not  exceeding  twenty-seven  miles  per  hour,  including  stop- 
pages, which  the  Inspector-General  of  Railways  for  the  time 
being  shall  certify  to  be  safe  (section  1 ;  Railway  Regulation 
Act,  1844,  s.  11).  It  has  been  held  in  Ireland  that  the  effect  of 
these  provisions  is  that  a  speed  exceeding  twenty-seven  miles 
per  hour  may  be  required,  provided  it  does  not  exceed  that  of 
the  company's  first-class  trains,  the  provision  as  to  twenty- 
seven  miles  per  hour-  merely  preventing  a  higher  speed  being 
required  when  none  of  the  company's  first-class  trains  attain 
that  speed  (R.  v.  G.  N.Ry.  (I.)  [1907]  2  I.  R.  242,  Palles, 
C.B.,  at  p.  254).  'The  speed  of  a  mail  train  is  not  to  be  altered 
until  six  months'  notice  of  the  alteration  has  been  given  to  the 
Postmaster-General  (section  1).  The  company  is  under  no 
liability  until  the  mails  are  actually  tendered,  and  if  they  are 
not  tendered  at  the  time  when,  under  the  notice,  the  train  is 
required  to  start  the  company  is  not  bound  to  prevent  it  start- 
ing till  the  mails  arrive  (A.-G.  v.  L.  8f  N.  W.  Ry.  (1859) 
Johns.  28).  But  the  Postmaster-General  is  not  bound  to  name 
specific  hours  for  starting,  and  he  may  properly  require  that 
a  train  shall  wait,  if  necessary,  for  a  certain  time  beyond  its 
normal  starting  time  to  make  a  connection  with  another  mail 
train.  If  the  notice  be  in  such  a  form  the  train  may  not  start 
until  either  the  connection  is  made  or  the  appointed  time  has 
elapsed  (R.  v.  G.  N.  Ry.  (I.)  (supra)). 

Furthermore  the  Postmaster-General  may  at  any  time 
require  any  of  the  following,: — - 

(a)  That  the  whole  of  the  inside  of  any  carriage  used  for 
carrying  mails  be  exclusively  appropriated  for  that  purpose 
(section  2). 

(b)  That  the  company  provide  and  furnish  (in  addition  to 
the  carriages  above  mentioned)  separate  carriages  for  the  sort- 
ing of  letters,  fitted  up  as  the  Postmaster-General  or  his 
nominee  shall  appoint;  and  that  such  carriages  be  forwarded 
at  such  times,  and  take  up  and  leave  such  mails  and  officers  of 

l.r.l.  14 
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the  post  office  at  such  places,  as  the  Postmaster-General  may, 
by  reasonable  regulations,  require  (section  3). 

(c)  That  the  company  provide,  subject  to  the  reasonable 
regulations  of  the  Postmaster-General,  proper  trucks  or 
frames,  at  his  request,  whenever  he  desires  to  send  by  the 
company's  railway  any  of  her  Majesty's  mail  coaches  or  mail 
carts,  with  the  mails  and  guards  thereof,  and  carriages  for 
sorting  letters,  with  any  of  the  officers  of  the  post  office  therein, 
instead  of  sending  such  mails  and  officers  in  carriages  provided 
by  the  company  (section  4). 

In  the  first  two  cases  above  the  word  "require"  is  used,  as 
in  section  1 ,  and  in  the  third  it  is  provided  that  the  Postmaster- 
General  shall  signify  his  demands  "  by  such  notice  as  afore- 
said." It  would  seem,  therefore,  that  in  each  case  a  notice 
is  necessary  signed  by  one  of  the  officers  named  in  title  L. 

Duty  to  Paint  Royal  Arms  on  Post  Office  Carriages. 

(LII.)  The  royal  arms  are  to  be  painted  on  all  carriages 
provided  for  the  use  of  the  post  office  on  any  railway  in  lieu  of 
the  name  of  the  owner,  number  of  the  carriage,  and  all  other 
requisites,  if  any,  prescribed  by  law,  but  the  absence  of  the 
royal  arms  on  any  such  carriage  shall  not  form  an  objection  to 
the  carriage  running  on  the  railway  (section  10). 


Duty  of  Company  to  Obey  Reasonable  Regulations  of  the 
Postmaster-General . 

(LIU.)  The  company  and  its  servants,  for  the  greater 
security  of  the  mails,  are  bound  to  obey  the  reasonable  regula- 
tions of  the  Postmaster-General,  or  of  such  officer  of  the  post 
office  as  he  shall  nominate  for  the  purpose,  respecting  the 
conveyance,  delivering,  and  leaving  of  mails,  guards  and 
officers  of  the  post  office,  mail  coaches,  carts  and  carriages,  on 
railways  along  which  any  of  the  above  are  conveyed.  But  no 
servant  or  officer  of  the  post  office  may  interfere  with  or  give 
orders  to  "  the  engineer  or  other  person  having  the  charge  of 
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any  engine  upon  any  railway  "  along  which  mails  are  con- 
veyed. But  any  cause  of  complaint  shall  be  stated  to  the 
"  conductor  or  other  officer  "  in  charge  of  the  train,  or  to  the 
chief  officer  at  any  station ;  and  the  company  shall  be  ' '  wholly 
responsible  "  for  default  or  neglect  on  the  part  of  its  officers 
and  servants  to  comply  with  the  regulations  aforesaid  (sec- 
tion 5). 

The  company  is  forbidden  to  make  any  bye-law  or  regula- 
tion which  militates  against,  or  is  contrary  to,  any  provision 
of  the  principal  Act,  and  any  such  in  existence  when  the 
Postmaster-General  signifies  his  intention  to  send  mails  by  the 
railway,  or  made  thereafter,  in  so  far  as  it  offends  against  the 
above  provisions,  is  to  be  deemed  void  in  like  manner  as  if  it 
had  never  been  passed  (section  11). 


Power  of  Postmaster-General  to  Vary  or  Terminate  Services. 

(LIV.)  The  Postmaster-General  may,  notwithstanding  any 
agreement  or  award  in  arbitration  with  the  company  (see 
titles  LVIII  and  LIX),  serve  upon  it  a  "  notice  in  writing  " 
requiring  any  addition  to  the  services  rendered  by  the  com- 
pany, from  a  named  day,  not  less  than  twenty-eight  days 
from  the  delivery  of  the  notice  (section  7).  By  a  notice 
under  his  hand,  or  that  of  one  of  the  officers  mentioned  in 
title  L,  he  may  give  the  company  six  months'  notice  that 
its  services  or  any  part  of  them  shall  cease,  and  such 
services  and  the  equivalent  remuneration  shall  cease  accord- 
ingly on  the  expiry  of  the  notice  (section  8;  Eegulation  of 
Eailways  Act,.  1868,  s.  37).  He  is  empowered,  in  addition, 
absolutely  to  determine,  by  a  writing  in  the  above  form,  all  or 
part  of  the  company's  services  without  previous  notice,  or  with 
less  than  six  months'  notice,  and  the  services  shall  determine 
accordingly,  but  if  the  determination  be  "  without  any  cause 
whatever,"  or  for  cause  other  than  the  default  of  the  com- 
pany in  the  performance  of  the  services  required,  or  breach  of 
its  engagements  with  the  Postmaster-General,  the  company 
will  be  entitled  to  "  full  and  fair  compensation  for  all  loss 
thereby  occasioned,"  to  be  assessed  by  agreement  or  by  arbi- 
tration (section  9 ;  see  title  LIX). 
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Penalties  for  Failure  to  Perform  Services. 
(LV.)  If  the  company  or  any  of  its  officers,  servants,  or 
agents  : — 

(a)  Eefuse  or  neglect  to  carry  or  convey  mails  when 
tendered  by  the  Postmaster-General  or  his  officers  :  ot " 

(b)  Eefuse  to  carry  on  its  railway  mail  coaches,  carts,  or 
carriages  when  required  by  the  Postmaster-General':  or 

(c)  Eefuse,  or  neglect  to  receive,  take  up;  deliver,  and 
leave  mails,  guards,  or  other  officers  of  the  post  office,  mail 
coaches,  and  carriages  at  such  places,  and  times,  and  on 
such  days  as  the  Postmaster-General  shall  '  appoint,  and 
subject  to  his  reasonable  regulations  as  to  speed  of  travel- 
ling, places,  times,  and  duration  of  stoppages:'  or 

(d)  Shall  not  obey,  observe,  and  perform  all  such  regula- 
tions of  the  Postmaster-General,  or  of  his  officer  appointed 
for  the  purpose,  respecting  the  conveyance  of  mails  and 
vehicles  : 

the  company  shall  for  every  such  offence  forfeit  and  pay  a  sum 
not  exceeding  £20,  to  be  recovered  before  any  justice  having 
jurisdiction  in  any  county  through  which  any  railway  passes 
in  respect  of  which  the  penalty  or  forfeit  has  been  incurred', 
and  the  payment  of,  or  liability  for,  such  penalty  shall'  not 
lessen  the  liability  of  the  company  under  any  bond  (sections  12 
arid  19). 

The  Postmaster-General  may,  if  he  sees  fit,  require  the 
company  to  execute  a  bond  to  her  Majesty,  her  heirs  and 
successors,  in  such  sum  and  in  such  f6rfn  as  he  shall  think 
proper,  conditioned  to  be  void  if  the  company  shall : — 

(e)  From  time  to  time  carry  and  convey,  or  cause  to  be 
carried  or  conveyed,  all  mails,  guards,  other  officers  of  the 
post  office,  and  vehicles  in  manner  above  mentioned,  when 
required  by  the  Postmaster-General  or  his  duly  authorised 
officer,  and 

(f)  Eeceive,  take  up,  deliver,  and  leave  all  mails,  guards, 
officers,  and  vehicles  as  aforesaid  subject  to  the  regulations 
mentioned  in  (c)  above  :  and 

(g)  Obey,  observe,  and  perform  all  the  regulations 
respecting  the  above  which  the  Postmaster-General  shall 
reasonably  make  :  and 
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; .  (h).  Well  and  truly  do  and  perform,  and  cause  to  be 
done  and  performed,  all  such  other  acts,  matters,  and. things 
as  by  the  Act  are  required  to  be  done  and  performed  by  or 
on  behalf  of  the  company,  its  officers,  servants,  and  agents 
(section  13). 

In  the  case  of  a  railway  leased  before  the  passing  of  the 
Act  the  lessees,  during  the  continuance  of  the  lease,  are  solely 
liable  under  the  Act,,  but  if  the  lessees  are  not  a  corporation 
they  cannot  be  required  to  give  security  .by  any  one  bond  for 
more  than  £1,000,  and  are  not  liable  in  damages  on  any.  bond 
for  more  than, £1,000  and  costs  in  any  one  year  (section  1,4). 

The  bond  is  to  be  renewed  after  every  forfeiture,  and 
otherwise  whenever  the  Postmaster-General  requires,  and  the 
company  is  liable  to  a  penalty  of  £100  a  day  for  every  day 
during  which  a  refusal  ,or  neglect  to  execute  or  renew  it  con- 
tinues, after  the  expiration  of  one  month  from  the  delivery  of  a* 
notice  by  which  execution  or  renewal  is.  required  (section  13). 

The;  company  may,  with  the  consent  of  the  Treasury, 
deposit  stock  or  exchequer  bonds  ,with  the  Postmaster-General, 
to  an  amount  which  the  Treasury  considers  sufficient  security 
against,  the  contravention  of  the  duty  under  the  bond,  as 
security  thereunder  (6  &  7  Wm.  IV.  c.  28 ;  1  &  2  Vict.  c.  61). 
It  seems  that  the.  bond  may  lawfully  provide  for  a  forfeiture  in 
case  of  breach  by  the.  company  of  future  orders  of  the  Post- 
master-General (A.-G.  v.  L.  $  N.  W  Ry.  (.1859)  Johns.  28). 


Liability  of  Company  in  Respect  of  Mails  and  Post  Office 

Servants. 

(LVI.)  The  above  provisions  leave  in  considerable  doubt 
the  liability .  of  the  company  for  the  loss  of  or  injury  to  mails 
and  post,  office  vehicles  during,  transit.  ,  It  is  clear  that  the 
Postmaster-General  may  require  a  bond  in  such  wide  terms 
that  the, company  .will  be  liable  under.it,  at  least  in  all  cases  in 
which  it  would  be  liable  at  common  law.  But  if  a  failure  to 
carry  out  its  duties  under  the  bond  is  caused  by  the  neglect  or 
default  of  the  Postmaster-General  or  his  servants,  at  least  so 
long  as  the  latter  are  not  acting  illegally,  the  company  is  not 
liable  (A.-G.  v.  L.  Sf  N.  W .  Ry.,  supra).     Therefore  the  com- 
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pany  is  no  more  liable  for  loss  or  injury  so  caused  than  a 
common  carrier  is  liable  for  the  like  when  caused  by  the 
neglect  of  the  sender.  The  decision  was  in  fact  rested  on  the 
ground  that  where  the  condition  of  a  bond  is  broken  through 
the  obstruction  'of  the  obligee  the  obligor  is  excused,  and  that 
the  Crown  is  bound  by  "  any  neglect  or  default  on  the  part  of 
its  officer  in  the  performance  of  his  duty  "  (Page- Wood  V.C., 
supra,  at  p.  34).  Whether  the  act  of  God,  or  the  king's 
enemies,  or  an  inherent  quality  or  defect  in  the  mails  or 
vehicles,  could  successfully  be  set  up  as  an  answer  to  an  action 
on  the, bond  seems  uncertain,  but  it  is  submitted  that  the  Act 
ought  not  to  be  construed,  in  the  absence  of  express  words,  to 
make  the  company  liable  in  such  events,  and,  further,  that 
when  mails  are  carried  in  the  custody  of  a  post  office  servant, 
the  company,  even  under  the  bond,  should  not  be  liable  where 
it  would  not  be  liable  in  the  case  of  a  passenger's  luggage 
which  remains  in  his  possession  and  control.  But  whatever 
be  the  extent  of  the  protection  to  which  it  is  entitled,  the  com- 
pany may  claim  such  protection  even  though  it  is  not  expressly 
stated  in  the  bond,  and  the  company  cannot,  therefore,  refuse 
to  execute  a  bond  in  general  terms  (A.-G.  v.  L.  Sf  N.  W-  Ry. 
supra). 

It  is  within  the  Postmaster-General's  discretion  to  exact  or 
to  dispense  with  a  bond,  and  if  he  does  not  require  a  bond  the 
extent  of  the  company's  liability  is  not  easy  to  determine. 

The  company  is  under  an  equal  statutory  duty  to  carry 
mails,  vehicles,  and  post  office  servants,  and  the  same  prin- 
ciples as  to  liability  ought  to  apply  in  each  case.  Now  the 
liability  in  the  case  of  a  post  office  servant  has  been  judicially 
considered.  In  Collett  v.  L.  $  N.  W.  Ry.  (  (1851)  16  Q.  B. 
984)  there  was  a  demurrer  to  a  declaration  in  Case  which 
alleged  that  the  plaintiff,  a  post  office  servant,  when  being 
carried  on  the  defendants'  railway  as  reasonably  required  by 
the  Postmaster-General  under  the  provisions  of  the  Act,  was 
injured  through  the  defendants'  negligence.  The  demurrer 
did  not  prevail.  The  Court  held  that  though  there  was  no  con- 
tract between  the  company  and  the  plaintiff,  yet  he  was  carried 
under  a  duty  imposed  by  law  on  the  company  :  and  ' '  if  they 
are  bound  to  carry,  they  are  bound  to  carry  safely  "  (Lord 
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Campbell,  C.J.,  at  p.  989).  This  decision  was  explained  by 
Lord  Halsbury,  L.C.,  in  East  Indian  Ry.  v.  Kalidas  Mukerjee 
([1901]  A.  C.,  at  p.  402)  to  involve,  not  that  the  company 
was  liable  in  the  absence  of  negligence,  but  that,  being  under 
a  statutory  duty  to  carry  a  post  office  servant,  the  company 
must  take  as  much  care  of  him  as  if  he  was  carried  under  con- 
tract as  an  ordinary  passenger.  .Now,  if  the  like  reasoning 
applies  in  the  cases  of  mails  and  post  office  vehicles,  the  com- 
pany will  be  liable  for  their  safe  carriage  as  though  they  were 
carried  under  contract :  and,  a  special  contract  being  ex 
hypothesi  impossible,  the  company  will  be  under  the  liability 
of  a  common  carrier.  The  only  ground  on  which  this  conclusion 
could  be  avoided  appears  to  be  that  the  statute  provides  the. 
Crown  with  machinery,  under  the  bond,  and  by  means  of  the 
penalty  clause,  for  enforcing  its  rights  against  the  company, 
which  are  not  open  to  a  post  office  servant  suing  on  his  own 
behalf,  and  that  this  procedure  is  alone  open  to  the  Crown  to 
the  exclusion  of  a  right  to  sue  for  damages  for  any  failure  to 
carry  safely.  But  there  are  no  words  in  the  Act  which  limit 
the  company's  liability  to  that  under  the  bond,  and  that  under 
the  penalty  clause,  and  it  is  doubtful  if  such  a  limitation  can 
properly  be  implied. 

Service  of  Notices  on  the  Company. 

(LVII.)  All  notices  by  or  on  behalf  of  the  Postmaster- 
General  shall  be  considered  duly  served  on  the  company  if 
given  or  delivered  to  one  or  more  directors,  or  to  the  secretary 
or  clerk  of  such  company,  or  left  at  any  of  the  company's 
stations  (section  15). 

Fixing  of  Remuneration  by  Agreement. 

(LVIII.)  The  company  is  entitled  to  such  reasonable 
remuneration  for  its  services  as  (either  prior  to  or  after  the 
commencement  of  the  service)  shall  be  fixed  and  determined 
by  the  Postmaster-General  and  the  company  (section  6).  If 
the  Postmaster-General  requires  a  variation  in  the  service, 
either  by  way  of  increase  or  decrease,  a  fresh  agreement  shall 
be    made    fixing    the    remuneration    for    the    increased    or 
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diminished  service.  It  appears  that  this  is  not  a  mere  supple- 
mentary agreement,  but  that  the  existing  agreement  is  deter- 
mined by  any  variation  of  service  required  by  the  Postmaster- 
General  (section  7). 

Fixing  Remuneration  by  Arbitration. 

(LIX.)  In  case  of  failure  to  agree  the  service  is  not  to  be 
suspended,  postponed,  or  deferred,  but  the  dispute  is  to  be 
referred  either  to  the  arbitration  of  two  persons  (and  to  their 
umpire,  appointed  before  entering  on  the  inquiry,  if  they 
cannot  agree),  one  named  by  the  company  and  one  by  the 
Postmaster-General,  to  be  nominated  by  either  party  within 
fourteen  days  after  notice  by  the  other  party,  or  in  default  by 
the  other  arbitrator ;  or,  at  the  instance  of  either  party,  to  the 
Eailway  and  Canal  Commission  (sections  6,  16,  18  :  Convey- 
ance of  Mails  Act,  1893,  s.  1). 

In  the  case  of  an  arbitration  the  arbitrators  are  to  proceed 
forthwith  and  make  an  award  within  twenty-eight  days  of 
appointment,  otherwise  the  matter  is  to  be  left  to  the  umpire, 
and  if  he  refuses  or  neglects  to  make  an  award  within  twenty- 
eight  days  of  the  matter  being  referred  to  him  the  arbitrators 
are  to  appoint  a  new  umpire,  and  so  on  until  an  umpire  makes 
an  award  within  the  time  allowed  (section  18). 

When  an  agreement  or  award  has  stood  for  three  years  the 
company  may,  by  notice  under  seal,  require  it  to  be;  referred 
to  arbitrators  to  determine  what,  if  any,  alteration  ought  to  be 
made,  but  pending  such  determination  the  services  are  not  to 
be  interrupted  (section  17).  ■      , 

Rules  Applied  by  the  Railway  and  Canal  Commission 
in  Fixing  Remuneration. 
.   (LX.)  The  Eailway   and  Canal  Commission,   in'  >  deciding 
cases  referred  to  them,  have  adopted  the  following  rules  and 
tests  as  to  remuneration  : — 

(a)  Reasonable  Remuneration. — "  Section  6  enacts  that 
the  company  shall  be  paid  a  reasonable  remuneration,  but 
prescribes  no  basis  or  method  for  ascertaining  the  amount  " 
(Sir  J.  Woodhouse,  G.  N.  Ry.  (I),  v.  P.-M.-O.   (1908-9)  13 
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Ry.  &  Can.  Tr.  Cas.,  at  p.  294).  But  these  words  justify  the 
Postmaster-General  in  claiming  that  in  every  case  the  amount 
ordered  to  be  paid  by  the  Commission  shall  be  based  on  the 
proved  costto  the  company,  and  not  on  the  amount  previously 
paid  by  agreement  (Sir  F.  Peel,  G.  W.  Ry.  v.  P.-M.-G. 
(1903) -12  Ry.  &  Can.  Tr.  Cas.,  at  p.  14);  though,  where  the 
services  remain  the  same  the  sum  so  paid  over  a  long  period 
may  afford  some  indication  of  what  is- just  (Wright,  J.,  Water- 
ford,  Limerick  and  Western  Ry.  v.  P.-M.-G.  (1900)  11  Ry.  & 
Can.  Tr.  Cas.,  at  p.  84). 

(b)  Capital. — No  sum  directly  representing  the  capital  cost 
of  providing  the  railway  is  proper  to  be  allowed  (Wright,  J., 
Waterford  Case,  pp.  80-8-1). 

(c)  Basts  of  Payment  for  Carriage. — The  mere  carriage 
should  be  paid  for  on  the  basis  of  the  ordinary  parcels  rate, 
less  a  percentage  for  terminal  services  which  are  performed 
by  the  post  office,  and  a  percentage  on  account  of  the  quantity 
and  regularity  of  the  traffic  (Waterford  Case,  pp.  81,  82,  85; 
G.  W.  Case,  pp.  15,  16;  G.  N.  (I.)  Case,  pp.  295-6).  The 
ordinary  published  local  rate  for  parcels  is  the  standard,  not 
a  reduced  rate  for  newspapers  which  is  offered  to  encourage 
traffic  (G.  W.  Case,  p.  15),  and  not  a  higher  Clearing-House 
rate  which  is  not  the  ordinary  published  rate  (G.N.  (I.)  Case, 
pp.  295-6),  and  not  a  lower  through  rate,  even  though  the 
mails  are  through  mails,  because  each  company  carries  under 
a  separate  arrangement  (G.  N.  (I.)  Case,  p.  296).  In  the 
cases  cited  the  deductions  for  terminal  services  and  regularity 
of  traffic  amounted  to  about  35  per  cent,  of  the  rate,  25  per 
cent,  for  the  former  and  10  per  cent,  for  the  latter,  though 
the  figures'  in  the  Waterford  Case  are  slightly  different.  When 
terminal  services  are  rendered  by  the  ■  company  their  value  is 
separately  assessed  (G.  W.  Case,  p.  25).  When  mails  are 
carried  by  ordinary  train  the  amount  under  this  head  will  be 
the  whole  remuneration  payable  (Waterford  Case,  pp.  81,  82). 

(d)  Notice  Trains.—  These  are  "  statutory  trains  run  com- 
pulsorily  by  the  company  and  absolutely  under  the  control  of 
the  Postmaster-General,  both  as  regards  time  of  running, 
places  of  stopping,  ■  and  in  every  other  respect,  but  carrying 
also   ordinary   pas'sengers   and   parcels"    (G.    N:  (I.)   Case, 
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p.  293;  see  also  G.  W.  Case,  p.  20).  These  are  the  only  class 
of  trains  which  are  contemplated  by  the  principal  Act.  For 
such  trains  the  company  is  entitled  to  be  paid  a  sum,  in  addition 
to  payment  for  the  actual  carriage,  which  represents  the  cost 
of  working  plus  a  reasonable  profit,  the  company  giving  credit 
for  the  receipts  from  such  trains,  which  have  been  held  to 
include  (i)  those  from  passengers  and  goods,  less  so  much  as 
represents  handling,  clerkage,  collection,  and  delivery,  which 
are  not  included  in  the  cost  of  working;  (ii)  those  from  the 
carriage  of  post  office  parcels ;  and  (iii)  those  due  for  the  actual 
carriage  of  the  mails.  But  the  mere  fact  that  the  trains  are 
controlled  by  the  Postmaster-General  entitles  the  company  to 
an  additional  sum  as  payment  for  such  control,  because  the 
company  is  restricted  in  the  manner  in  which  it  carries  on  its 
business  (Waterford  Case,  p.  82;  G.  W.  Case,  pp.  20-22; 
G.  N.  (I.)  Case,  pp.  297-8;  S.  E.  $  C.  Ry.  v.  P.-M.-G.  (1911) 
14  Ey.  &  Can.  Tr.  Cas.,  at  p.  223).  Whether  compensation  is 
payable  because  the  timing'  required  by  the  Postmaster-General 
necessitates  the  running  of  an  additional  train  for  the  com- 
pany's own  traffic  is  doubtful,  opposing  views  having  been 
expressed  on  the  question  (Waterford  Case,  Wright,  J.,  at 
p.  83';  Sir  F.  Peel,  at  p.  87).  •  But  nothing  is  payable  merely 
because  the  Postmaster-General  requires  a  train  to  run  in 
connection  with  that  of  another  company  (Waterford  Case, 
p.  83).  The  remuneration  for  a  train  wholly  devoted  to  post 
office  traffic  is  to  be  estimated  in  the  same  way,  though,  of 
course,  there  are  no  receipts  from  passengers  and  goods  to 
be  deducted  (G.  W.  Case,  pp.  ,22-24).  The  above  rules  as  to 
remuneration  were  adopted  by  both  sides  in  the  S.  E.  fy'C.  Ry. 
Case  (supra),  which  was  concerned  with  a  cross-channel  service 
of  steamers;  but  the  Commission,  in  giving  judgment,  expressly 
declared  that  they  represent  no  inflexible  principle,  but  merely 
the  best  method,  in  its  opinion,  for  determining  the  remunera- 
tion in  the  case  of  a  railway. 

(e)  Agreement  Trains  are  those  "run  at  the  discretion  of 
the  company  at  certain  fixed  times,  which  the  company  agreed 
not  to  vary  without  first  consulting  and  obtaining  the  consent 
of  the  Postmaster-General  "  (G.  N.  (I.)  Case,  p.  293;  see  also 
Waterford  Case,  p.  83;  G.   W.  Case,  p.  20).     This  class  of 
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train  is  not  provided  for  in  any  of  the  statutory  enactments, 
but  is  solely  a  creature  of  an  agreement  between  the  Post- 
master-General and  the  company  (see  title  LXII).  The 
remuneration  for  such  trains  is  on  the  same  basis  as  that  for 
notice  trains,  but  the.  amount  payable  for  inconvenience  will 
obviously  be  affected  by  the  fact  that  such  trains  ran  prior  to 
the  agreement  or  continued  to  run  after  its  determination 
(G.  N.  (I.)  Case,  p.  294). 

(f)  Sorting  Carriages. — The  basis  of  remuneration  adopted 
by  the  Commission  for  these  coaches  was  3-|d.  for  twenty-ton 
vans,  and  2-^d.  and  2d.  for  lighter  vehicles  per  train  mile. 
This  is  to  cover  cost  of  construction,  maintenance,  lighting, 
and  haulage  (6?.  W.  Case,  pp.  17-19). 

(g)  Sorters  Travelling  in  Sorting  Vans  should  be  paid  for 
at  season-ticket  rates  (G.  W.  Case,  p.  19).  In  one  case 
second-class  rates  have  been  allowed  (G.  N.  (I.)  Case,  p.  298). 

(h)  User  of  Company's  Premises. — Special  use  of  a  com- 
pany's premises  by  the  post  office  may  justify  a  payment  to 
the  company,  but  claims  for  rent  for  sites  of  letter-boxes 
erected  in  stations,  and  for  user  of  the  company's  premises 
for  posting  letters,  cannot  be  considered  by  the  Commission, 
as  they  do  not  arise  out  of  the  conveyance  of  mails  (G.  W. 
Case,  p.  25). 

(i)  Annual  Increase. — The  Commission  has  no  power  to 
make  an  allowance  for  further  increase  of  traffic,  but  the  award 
can  always  be  reviewed  after  three  years  have  elapsed  (6?.  N. 
(I.)  Case,  p.  299). 


Carriage  of  Mails  under  Statutory  Sanction,  but  not  in 
Pursuance  of  a  Notice. 

(LXI.)  The  Postmaster-General  may  send  any  mail  guard 
with  mail  bags  not  exceeding  the  weight  of  luggage  allowed  to 
any  other  passenger  (or  subject  to  the  general  rules  of  the 
company  for  any  excess  of  that  weight)  by  any  trains  other 
than  a  mail  train  upon  the  same  conditions  as  any  other 
passenger  (Eailway  Eegulation  Act,  1844,  s.  11).  It  has,  how- 
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ever,  been  held  in  Scotland  that  such  guard  may  change  his 
bags  at  every  station,  though  it.  is  doubtful  if  an  'ordinary 
passenger  may  so  change  his  luggage  (Lord  Advocate  v. 
Edinburgh,  Perth,  and  Dundee  Ry.  (1851)  13  Sess.  Cas. 
(2nd  ser.)  907).  The  Postmaster-General  has  no  power,  in 
virtue  of  this  provision,  to  require  the  conversion  of  a  regular 
mail  train  into  an  ordinary  train,  or  to  exercise-  any  control 
over  the  company  in  respect  of  an  ordinary  train,  and  the 
company  is  not  to  be  responsible  for  the  safe  custody  or 
delivery  of  mails  sent  as  above. 

Every  company  is  further  bound  to  convey  by  any  train 
all  such  mails  as  may  be  tendered  for  conveyance  by  such 
train,  with  or  without  a  guard,  and  notwithstanding  that  no 
notice  in  writing  requiring  mails  to  be  conveyed  by  that  train 
has  been  given  by  the  Postmaster-General. 

Every  company  is  bound  to  afford  all  reasonable  facilities 
for  the  receipt1  and  delivery  of  mails  at  any  of  its  stations 
without  requiring  them  to  be  booked  or  interposing  any  other 
delay;  and,  where  mails  are  in  charge  of  a  guard,  he  must  be 
permitted,  if  he  think  fit,  to  receive  and  deliver  them  at  any 
station  by  himself  or  his  assistants,  the  company  rendering 
such  aid  as  he  may  require  (Eegulation  of  Eailways  Act,  1873, 
s.  18). 

The  company  is  entitled  to  reasonable  remuneration  for 
the  above  services,  and  any  difference  respecting  such  remune- 
ration is  to  be  determined  by  arbitration  under  the  same 
provisions  as  apply  in  the  case  of  carriage  of  mails  under  a 
notice  of  the  Postmaster-General  (see  title  LIX),  or,  at  the 
option  of  the  company,  by  the  Railway  and  Canal  Commission 
(Eegulation  of  Eailways  Act,  1873,  s.  19).  But  an  application 
for  an  injunction  to  compel  the  company  to  receive  mails 
under  the  above  provision  is  not  a  difference,  but  a  complaint 
of  an  infringement  of  the  provisions  of  the  Act,  as  to  which 
the  Commission  has  jurisdiction  under  section  6  of  the  Act, 
apart  from  any  consent  of  the  company  (P.-M.-G.  v:  Highland 
Ry.  (1874)  2  Ey.  &  Can.  Tr.  Cas.  34).  Now,  however,  by 
section-  1  of  the  Conveyance  of  Mails  Act,  1893,  the  Post- 
master-General may,  equally  with  the  company,  refer  a 
difference  to  the  Commission. 
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Carriage  of  Mails  by  Agreement. 

(LXII.)  It  seems  that  the  Postmaster-General  may,  without 
relying  on  his  statutory  powers,  enter  into  a  contract  with  any 
company  for  the  conveyance  of  mails.  Agreement  trains, 
which  are  defined  in  title  LX  (e),  do  not  come  within  the 
scope  of  any  of  the  statutory  powers,  for  they  are  neither 
notice  trains,  run  compulsorily,  nor  are  they  ordinary  trains 
of  which  the  Postmaster-General  would  have  no  control  (see 
titles  LX  and  LXI).  It  is  clear  that  such  trains  exist  solely 
by  virtue  of  a  contract,  and  that  this  is  the  view  of  the  Post 
Office  is  shown  by  the  cases  cited  below,. in  which  no  notice 
compulsorily  requiring  the  services ,  was  ever  issued  until  the 
company  gave  notice  that  they  proposed  to  terminate,  the 
contract,  arid, cease  to.  render  the. services  (G.  N.  (I.)  Case, 
p.  293;S,._JE,[$C.  Case,  p.  217). 


SECTION  9. 

CARRIAGE  OF  PARCELS  IN  COURSE  OF  POST. 

Preamble  to  Act. 

(LXIII.)  The  Post  Office  (Parcels)  Act,  1882,  sets  forth  in 
a  preamble,  now  repealed  by  the  Statute  Law  Revision  Act, 
1898,  that  the  Act  is  to  make  provision  for  the  carriage  of 
parcels,  concerning  the  postal  rates  for  which  the  Treasury 
propose  to  make  regulations,  that  the  Postmaster-General  has 
come  to  an  arrangement  with  the  railway  companies  mentioned 
in  the  first  schedule  (which  includes  all  the  principal  com- 
panies) as  to  remuneration,  and  that  these  companies  have 
approved  the  Bill. 

Application  of  Act  to  Railway  Steamboats. 

(LXIV.)  The  Act  extends  to  steam  vessels  owned  or 
worked  by  a  railway  company,  so  far  as  applicable,  but  where 
such  vessels  ply  between  a  port  within  and  any  place  without 
the  United  Kingdom  the  remuneration  for  the  carriage  of 
postal  parcels  on  such  route  is  to  be  fixed  by  agreement 
between  the  Postmaster-General  and  the  company  concerned, 
and  not  as  provided  below  (section  13). 

Application  of  Act  to  other  Vessels. 

(LXV.)  The  Act  applies  to  other  vessels  in  the  Home  Trade, 
and,  subject  to  special  provisions,  it  extends  to  the  Channel 
Islands  and  the  Isle  of  Man,  and,  subject  to  modifications,  the 
Customs  enactments  apply  in  the  case  of  foreign  parcels. 
These  provisions  are  not  sufficiently  relevant  here  to  require 
lengthy  discussion  (sections  13,  14,  15). 
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Saving  of  Railway  Companies'  Rights  to  Carry  Parcels. 
(LXVI.)  Nothing  in  the  Act  is  to  prejudice  either  any  rail- 
way company  as  regards  the  conveyance  of,  or  charges  or 
conditions  respecting  the  conveyance  of,  parcels  for  the  public 
on  the  company's  own  account,  or  the  Postmaster-General's 
rights  in  respect  of  the  carriage  of  mails  other  than  parcels 
(see  Section  8,  supra),  and  the  companies'  remuneration  for  the 
carriage  of  mails  other  than  parcels  is  to  be  wholly  irrespective 
of  this  Act  (section  11). 


Duties  of  Railway  Companies  during  Continuance  of 
Arrangement. 

(LXVII.)  During  the  continuance  of  the  arrangement  under 
the  Act  (see  title  LXIX.  :  hereinafter  called  the  arrangement) 
every  railway  company  (which  is  defined  as  any  person  or 
body  of  persons  corporate  or  unincorporate  working  a  railway 
(section  17);  and  is  hereinafter  called  the  company)  is  bound 
irrespective  of  its  being  party  to  the  arrangement  (section  9 
(3),  see  title  LXXII  (c) ) :—  * 

(a)  To  convey  by  any  train,  by  which  passengers,  goods, 
or  parcels  are  carried,  all  parcels  (which  are  defined  as  all 
such  postal  packets  as  by  the  regulations  of  the  Treasury  made 
in  pursuance  of  the  Post  Office  Acts  are  defined  as  parcels 
(section  17) )  tendered  by  the  post  office,  with  or  without  a 
guard,  and  notwithstanding  that  no  notice  has  been  given  to 
the  company :  provided  that  the  conveyance  of  parcels  by 
express  and  mail  trains  is  to  be  limited  so  as  not  to  prejudice 
their  convenient  and  punctual  working  (section  3  (1) ). 

(b)  To  afford  all  reasonable  facilities  for  receipt  and 
delivery  of  sacks,  hampers,  boxes,  and  other  receptacles  con- 
taining parcels  at  any  station  without  requiring  them  to  be 
booked,  and  to  perform  the  service  of  transferring  them  to 
and  from  the  post  office  vehicles  at  the  outwards  and  inwards 
stations  (section  3  (2) ).  The  Postmaster-General  may  tender 
the  parcels  at  the  station  entrance,  or  on  the  platform.  If 
the  transit  of  parcels  is  broken  for  the  purpose  of  sorting,  the 
company  must  afford  facilities  at  the  place  of  sorting,  not 
merely  because  such  a  service  is  a  reasonable  facility,   but 
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because  a  given  parcel  may  have  more  than  one  outwards  and 
one  inwards  station,  the  place-  of  sorting  being-'  both  the  one 
and  the  other  in  respect  of  every  parcel  sorted  there  (R.  v. 
L.  $  N.  W.  Ry.  (1896)  65  L.  J.  Q.  B.  516).     * 

(c)  To  convey  free  Of  charge,  but  in  manner  convenient  to 
it,  but  not  so  as  to  interfere  with  his  custody  of  the- parcels, 
any  servant  of  the  Postmaster-General  <in  .  eharge  of  them. 
But  if  such  person  is  injured  during  1h"e  conveyance,  the  Post- 
master-General will  pay  half  of  any  sum  paid  by  the  company 
as  damages  and  costs  in  respect  of  death  or  injury,  but  he  is 
not  to  be  liable  for  half  of  any  sum  paid  by  the  company 
under  agreement  Or  by  compromise,  in  default  of  his  prior 
writtten  consent  (section  3  (3)). 

(d)  To  permit  the  person  in  charge,  if  he  think  fit,  to 
deliver  and  receive,  by  himself  or  his  assistants,  parcels,  at  any 
station  as  which  they  or  their  receptacles  are,  or  are  intended 
to  be,  conveyed  by  a  train  which  is  appointed  to  stop,  and 
during  the  time  of  stoppage,  and,  if  required,  to  assist  him  in 
transferring  the  receptacles  to  and  from  the  post  office  vehicles 
(section  3  (4) ).  ,       ■ .  .   ■ 

(e)  To  provide  a  special  parcels  van,  or  other  separate  sort- 
ing accommodation,  if  the  Postmaster-General  so  require,  on 
every  train  except  a  mail  or  express  train  :  the  Remuneration 
for  such  accommodation  to  be  settled  by  agreement  or  arbitra- 
tion and  paid  to  such  company  (section  3  (5)  ).  On  the  passing 
of  the  Act,  the  companies  jointly  proposed,  and  the 
Postmaster-General  accepted,  the  following  terms  as  to 
remuneration  :  namely,  that  the  latter  should  pay  15  per  cent, 
of  the  cost  of  construction,  and  l^d.  per  train-mile  for 
haulage,  distances  under  fifty  miles  being  treated  as  fifty  miles. 
This  agreement  was  still  in  force  in  1903  (G.  W.  Ry.  v. 
P.-M.-G.  (1903)  12  Ey.  &  C.  Tr.  Cas.,  at  p.  18). 

Duties  of  the  Postmaster-General  and  Liability  of  the 
Companies  During  the  Arrangement. 

(LXVIII.)  The  following  provisions  are  to  have  effect 
during  the  continuance  of  the  arrangement : — 

(a)  The  Postmaster-General  shall  direct  his  officers 
from  time  to  time  to  distribute,   so  far   as  practicable,  the 
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parcels  between  the  companies  so  that  the  expense  to  any  com- 
pany may,  with  due  regard  to  the  public  convenience,  be 
proportionate  to  the  receipts  divisible  to  it  (section  7  (1),  see 
titles  LXX  and  LXXI). 

(b)  He  shall  direct  his  officers  to  secure,  so  far  as  prac- 
ticable, delivery  of  the  parcels  at  a  reasonable  time  before 
trains  leave,  and,  so  far  as  practicable,  to  be  in  attendance  at 
the  inwards  station  when  trains  arrive  (section  7  (2)  ). 

(c)  The  parcels  for  each  station  shall  be  placed  by  post 
office  servants  in  separate  receptacles,  and  in  such  reasonably 
convenient  manner  for  delivery,  transfer,  and  conveyance,  as 
the  Postmaster-General  may  direct  (section  7  (3) ). 

(d)  The  company  is  not  to  be  compelled  to  carry  an 
explosive  or  dangerous  article  which,  independently  of  the 
Act,  it  refuses  to  carry  by  passenger  train  (section  7  (4) ). 

(e)  The  parcels  shall,  with  regard  to  security  and  com- 
pensation for  loss  or  otherwise,  be  treated  as  letters  sent  by 
post,  and  no  company  shall  incur  any  liability  in  respect  of  the 
conveyance  or  loss  of  or  damage  to  any  of  the  parcels,  but  the 
companies  shall  take  all  reasonable  care  for  their  security 
while  in  their  charge  (section  7  (5) ).   ■ 

The  above  provision  contains  an  obvious  ambiguity.  No 
doubt  effect  could  be  given  to  both  parts  of  the  provision  by 
holding  that  the  companies  are  not  insurers  of  parcels  but 
that  they  are  liable  for  loss  or  damage  due  to  negligence.  It 
is,  however,  difficult  so  to  construe  the  language  used.  If  the 
companies  are  under  no  liability  for  loss  or  injury,  then  the 
duty  to  take  reasonable  care  would  seem  incapable  of  legal 
enforcement.  The  reference  to  letters  sent  by  post  by  no 
means  removes  the  obscurity,  for  unless  mails'  are  sent  by 
ordinary  train  under  the  care  of  a  guard  (see  title  LXI),  it 
is  by  no  means  clear  that  the  company  is  under  no  liability  for 
loss  or  injury  of  them  (see  titles  LV  and  LVI). 

The  Arrangement  as  to  Remuneration. 

(LXIX.)  Subject  to  the  Treasury  making  the  regulations 
referred  to  in  title  LXIII,  for  the  conveyance  of  parcels,  the 
following  provisions  shall  have  effect : — 

(a)  The  Postmaster-General  shall  pay  to  the  companies 
l.k.l.  15 
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parties  to  the  arrangement,  from  time  to  time,  eleven- 
twentieths  of  the  gross  receipts  of  the  Postmaster-General 
from  parcels  carried  by  railway.  The  amount  so  paid 
(called  the  railway  remuneration)  is  to  be  in  lieu  of  all  other 
remuneration,  and  in  consideration  of  all  the  services  under 
the  Act.  Provided  that,  if  the  Treasury  vary  the  rates  of 
postage  of  parcels,  the  companies  parties  to  the  arrangement 
may  demand  a  revision  by  notice  under  the  hand  of  the  secre- 
tary of  the  London  Railway  Clearing  Committee  (defined  in 
the  Act  (section  17)  as  the  Clearing  Committee  mentioned  in 
the  Eailway  Clearing  Act,  1850;  and  hereinafter  called  the 
Committee)  and  the  amount  determined  on  revision  shall  be 
substituted,  without  prejudice  to  a  further  revision  on  a 
further  alteration  of  rates  (section  2  (1)  and  (2) ). 

(b)  The  amount  to  be  determined  on  revision  is  to  be  a 
sum  to  be  paid  to  the  railways  collectively,  in  manner  pro- 
vided by  the  Act,  and,  if  not  determined  by  an  agreement,  is 
to  be  referred  to  arbitration  (see  title  LXXIII)  section  2  (3) ). 

(c)  The  above  provisions  (called  the  arrangement  under 
the  Act)  are  to  be  in  force  during  a  period  of  twenty-one 
years,  dating  from  the  coming  into  operation  of  the  regula- 
tions, or  the  expiration  of  twelve  months'  notice,  given  by  the 
Postmaster-General  or  the  companies,  either  before  or  after 
the  expiration  of  twenty-one  years  (section  2  (4)). 

(d)  Gross  receipts  for  the  purposes  of  the  Act  (i)  shall  be 
calculated  without  deduction  for  cost  of  stamps  or  otherwise; 
(ii)  shall  not  include  extra  Charges  over  and  above  the  rate  of 
postage;  (hi)  shall  include  the  proper  charge  for  Government 
parcels,  though  carried  unstamped;  (iv)  as  regards  foreign 
parcels  (which  are  defined  (section  17)  as  parcels  either 
posted  in  the  United  Kingdom  and  sent  to  a  place  outside  it, 
or  posted  in  a  place  outside  it  and  sent  to  a  place  within  it  or 
in  transit  to  a  place  outside  it)  shall  be  taken  as  the  sum  which 
would  have  been  the  gross  receipts  of  the  Postmaster-General 
had  they  been  inland  parcels  (defined  (section  17)  as  parcels 
posted  in  the  United  Kingdom  and  addressed  to  a  place  within 
it)  (section  4). 
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Accounts. 

(LXX.)  (a)  The  Postmaster-General  shall,  at  least  once  in 
every  three  months,  and  within  seven  weeks  after  the  expira- 
tion of  the  period  to  which  such  accounts  respectively  relate, 
render  to  the  companies  parties  to  the  arrangement,  through 
the  Committee,  such  accounts  as  may  be  reasonably  necessary 
to  show  the  sums  due  for  railway  remuneration,  and  shall  keep 
all  such  accounts,  and  afford  reasonable  inspection  thereof  to 
the  secretary  of  the  Committee  on  behalf  of  the  companies, 
and  shall  as  soon  as  may  be,  and  at  least  within  a  week  of  the 
delivery  of  an  account,  pay  to  the  companies  through  the  Com- 
mittee the  amount  shown  to  be  due.  Such  payment  may  be 
made  out  of  moneys  to  the  credit  of  the  Postmaster-General  at 
the  Bank  of  England,  but  the  payment  is  to  be  charged  in  the 
post  office  accounts  to  the  gross  receipts  from  parcels 
(section  5  (1) ). 

(b)  The  receipt  of  the  secretary  to  the  Committee  shall 
be  a  full  discharge  for  all  sums  paid  by  the  Postmaster- 
General,  who  shall  not  be  required  to  take  any  part  in,  or  be 
otherwise  responsible  for,  the  division  among  the  companies 
(section  5  (2) ). 

(c)  The  companies  parties  to  the  arrangement  shall,  from 
time  to  time,  apportion  the  railway  remuneration  among  all 
the  companies  according  to  the  provisions  of  the  Third 
Schedule  to  the  Act  (see  title  LXXI);  and,  to  facilitate  such 
apportionment,  the  Postmaster-General  shall,  for  one  week  in 
each  half-year,  keep  records  of  the  number  of  parcels  con- 
veyed by  railway,  and  forwarded  from  the  different  post 
towns  in  the  United  Kingdom,  during  the  said  week.  Such 
records  to  be  delivered  to  the  secretary  to  the  Committee 
within  twenty-eight  days  of  their  being  taken  (section  6  (1) 
and  (2)  ). 

Scheme  of  Apportionment. 

.  (LXXI.)  The  scheme   of  apportionment  under  the   Third 
Schedule  is  as  follows  : — 

(a)  All  sums  paid  by  the  Postmaster-General  to  the  com- 
panies parties  to  the  arrangement  shall  be  apportioned  to  the 
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companies  entitled  to  share  therein  by  the  Committee  half- 
yearly,  up  to  June  30th  and  December  31st,  or  other 
half-yearly  dates  when  the  accounts  are  made  up  (Third 
Schedule  1). 

(b)  The  share  of  each  company  shall  bear  the  same  ratio 
to  the  whole  sum  divisible  as  the  company's  gross  receipts 
from  local  and  through  parcel  traffic  bear  to  the  same  receipts 
of  all  the  companies,  provided  that  where  a  sum  is  awarded  in 
arbitration  to  a  company  not  party  to  the  arrangement,  this 
sum  is  to  be  paid  in  lieu  of  the  above.  Each  company  to 
render  to  the  Committee  the  necessary  returns  certified  by  the 
accountant,  such  returns  to  be  open  to  audit  and  inspection  of 
books  by  the  Committee  (Third  Schedule  2). 

(c)  If  after  the  expiration  of  three  years  from  the  passing 
of  the  Act,  or  if  in  pursuance  of  Treasury  regulations  the 
weights  or  rates  of  postage  of  parcels  differ  from  those  in  the 
Second  Schedule  {i.e.,  not  exceeding  1  lb.,  3d.;  exceeding 
1  lb.,  not  exceeding  3  lb.,  6d. ;  exceeding  3  lb.,  not  exceeding 
5  lb.,  9d. ;  exceeding  5  lb.,  not  exceeding  71b.,  Is.)  any  one 
or  more  of  the  companies  consider  the  apportionment  (called 
the  prescribed  apportionment)  inequitable,  such  company  or 
companies  (without  prejudice  to  any  right  conferred  by  the 
Act  on,  a  company  not  represented  by  the  Committee)  may 
forward  to  the  Committee  a  statement  in  writing  of  the 
grounds  of  objection  to  the  prescribed  apportionment,  and 
thereupon  : — 

(i)  The  secretary  to  the  Committee  shall  convene  a  special 
meeting  of  the  general  managers  of  companies  parties  to  the 
arrangement  (called  the  conference)  of  which  he  shall  give  not 
less  than  fourteen  days'  notice. 

(ii)  The  conference  at  such  special  meeting  shall  consider 
the  statement,  and  determine  by  a  majority  of  members  pre- 
sent whether  a  prima  facie  case  is  made  out. 

(iii)  If  no  such  case  is  held  to  be  made  out,  no  further  pro- 
ceedings shall  be  taken,  and  the  prescribed  apportionment 
shall  stand  until  further  complaint  is  made. 

(iv)  If  a  prima  facie  case  is  held  to  be  made  out  the  con- 
ference  shall,  either  at  the   same  or  an  adjourned  meeting, 
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or  any  other  meeting  specially  convened  as  above,  consider  a 
fair  and  equitable  revision  of  the  prescribed  apportionment. 

(v)  The  revision  may  be  determined  at  such  a  meeting  by 
a  majority  of  members  present  representing  companies  whose 
aggregate  share  capital  is  for  the  time  being  not  less  than 
three-fourths  of  the  aggregate  share  capital  represented  at  the 
meeting. 

(vi)  If  the  conference  has  not  determined  the  revision  by 
the  requisite  majority  within  three  months  after  holding  that  a 
prima  facie  case  is  made  out,  then  the  question  shall  be 
referred  to  an  arbitrator,  appointed  as  under,  who  shall  have 
power  to  determine  what,  if  any,  revision  of  the  prescribed 
apportionment  is  required. 

(vii)  In  considering  the  revision,  the  conference  or  the 
arbitrator  shall  have  power  to  deal  with  any  complaint  of 
injustice  or  inequality  submitted  by  any  of  the  companies,  and 
to  adopt  such  basis  of  division  or  such  data  as  shall  seem  just. 

(viii)  A  decision  of  the  arbitrator  or  conference  shall  be 
final  and  conclusive  on  the  companies,  and  shall  continue  in 
force  for  three  years,  and  thereafter  till  further  complaint  be 
made,  unless  the  weights  and  rates  of  postage  of  parcels  are 
altered  by  Treasury  regulations. 

(ix)  The  selection  by  the  Postmaster-General  of  any  route 
or  routes  for  the  transmission  of  parcels  in  preference  to  any 
competing  route  or  routes  shall  in  no  case  be  a  reason  for 
revising  the  prescribed  apportionment  (Third  Schedule  3). 

(d)  Parcels  traffic  for  purposes  of  the  apportionment  shall 
include  all  such  traffic  as  according  to  the  practice  of  the  Com- 
mittee is  included  in  the  expression,  except  mails  other  than 
parcels;  fish,  meat,  and  poultry  for  market;  milk;  carriages; 
cattle,  horses,  dogs,  and  other  animals;  corpses;  and  specie. 
But  the  conference  is  empowered  to  vary  this  definition, 
either  in  regard  to  the  above  list  or  otherwise  (Third 
Schedule  4). 

(e)  The  conference  shall  have  power  to  make,  and,  if 
necessary,  to  revoke  and  alter,  rules  and  regulations  for  giving 
full  effect  to  the  Act  with  respect  to  (i)  forms  used  by  the  com- 
panies   in    dealing    with    parcels    traffic    as    above    defined; 
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(ii)  returns  made  by  the  companies  for  the  purposes  of  the 
Act ;  (iii)  verification  of  such  returns ;  (iv)  any  matters  of  detail 
proper  or  necessary  to  carry  the  Third  Schedule  into  effect; 
and  such  rules  and  regulations  shall  bind  the  companies  (Third 
Schedule  5). 

(f)  The  arbitrator  under  the  Third  Schedule  shall  be 
appointed  on  the  application  of  the  Committee  by  the  Lord 
Chief  Justice  of  England,  and  the  Eailway  Companies 
Arbitration  Act,  1859,  shall  apply  to  the  arbitration  (Third 
Schedule  6). 


The  Companies  Parties  to  the  Arrangement. 

(LXXII.)  (a)  The  following  companies  shall  be  deemed 
parties  to  the  arrangement : — 

(i)  The  companies  named  in  the  First  Schedule. 

(ii)  Every  company  which,  in  pursuance  of  the  Act,  elects 
to  become  a  party  to  the  arrangement. 

(iii)  As  regards  any  railway  authorised  after  the  passing  of 
the  Act,  the  company  working  such  railway  (section  9  (1) ). 

(b)  Any  company  in  the  United  Kingdom  not  party  to  the 
arrangement  may  serve  a  notice  in  writing  and  under  seal  on 
the  Postmaster-General  and  on  the  secretary  to  the  Committee 
expressing  a  desire  to  become  party  to  the  arrangement,  and 
on  service  of  such  notice  the  company  shall  be  deemed  to  have 
elected  to  become  party  to  the  arrangement  (section  9  (2) ). 

(c)  Any  company  in  the  United  Kingdom  not  party  to  the 
arrangement  is  bound,  when  required  by  the  Postmaster- 
General,  to  render  the  services  required  by  the  Act  save  as 
excepted  below;  and  in  such  case  shall  receive  from  the  com- 
panies parties  to  the  arrangement  the  proper  proportion  of 
railway  remuneration,  and  if  a  difference  arises,  which  is  not 
determined  by  agreement  between  such  company  and  the 
Committee,  it  shall  be  referred  to  arbitration,  and  the  award 
shall  determine  the  amount  due.  The  arbitration  shall  be  con- 
ducted in  accordance  with  the  provisions  of  the  Railway 
Companies  Arbitration  Act,  1859,  and  any  Act  amending  the 
same,  in  like  manner  as  if  the  companies  parties  to  the 
arrangement  were  one  party  to  the  arbitration;  the  arbitrator 
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to  be  appointed,  upon  application  under  the  hand  of  the 
secretary  to  the  Committee,  by  the  Lord  Chief  Justice  of 
England,  but  if  no  such  application  is  made,  and  each  side 
appoints  an  arbitrator,  one  arbitrator  shall  be  appointed  under 
the  hand  of  the  secretary  to  the  Committee  on  behalf  of  the 
companies  parties  to  the  arrangement  (section  9  (3)  and  (4) ). 

(d)  But  the  Postmaster-General  is  not  empowered  to 
require  a  company  not  party  to  the  arrangement  to  carry 
parcels  on  any  railway  worked  by  such  company  on  which 
the  company  does  not  carry  parcel  traffic  as  defined  by 
title  LXXI  (d)  (section  9  (3)  ). 

Provisions  as  to  Agreements,  Arbitration,  and  Service  of 

Documents. 

(LXXIII.)  (a)  Every  agreement  under  the  Act  by  the 
Postmaster-General  shall,  in  accordance  with  the  Post 
Office  Acts,  be  made  with  the  consent  of  the  Treasury 
(section  12  (1)). 

(b)  Any  notice  or  document  required  to  be  served  on  the 
Postmaster-General  may  be  served  by  delivery  to  the  Post- 
master-General, or  to  any  of  the  secretaries  or  assistant 
secretaries  of  the  post  office,  or  by  sending  it  by  post  addressed 
to  the  Postmaster-General  at  the  General  Post  Office 
(section  12  (2)). 

(c)  For  any  purpose  connected  with  railway  remuneration, 
any  notice  or  document  to  be  given  or  served  to,  on,  or  by  the 
companies  parties  to  the  arrangement  shall  be  given  or  served 
to,  on,  or  by  the  secretary  to  the  Committee,  and  the  said 
companies  may  collectively  sue  or  be  sued  in  the  name  of  the 
said  secretary;  and  during  the  continuance  of  the  arrange- 
ment the  Postmaster-General  in  dealing  (for  the  purposes  of 
railway  remuneration)  with  the  said  companies  may  deal  only 
with  them  through  the  Committee,  and  shall  not  be  required  to 
deal  with  them  individually  (section  12  (3) ). 

(d)  All  accounts  to  be  rendered,  or  notices  to  be  given  or 
served,  on  the  companies  with  reference  to  railway  remunera- 
tion shall  be  rendered,  given,  or  served  by  sending  them 
through  the  post,  or  leaving  them  at  the  office  of  the  Com- 
mittee, addressed  to  the  secretary  (section  12  (4) ). 
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Where,  during  the  continuance,  of  the  arrangement,  the 
amount  of  railway  remuneration  or  any  other  difference 
between  the  Postmaster-General  and  the  companies  parties  to 
the  arrangement,  or  any  difference  between  the  Postmaster- 
General  and  any  single  company  in  respect  of  any  services 
under  the  Act,  i£  referred  to  arbitration,  the  arbitration  shall 
be  in  accordance  with  the  Eailway  Companies  Arbitration 
Act,  1859,  and  Acts  amending  the  same;  and,  if  the  arbitra- 
tion be  between  the  Postmaster-General  and  the  companies 
parties  to. the  arrangement,  the  provisions  as  to  arbitration 
contained  in  title  LXXII  (c)  shall  apply,  except  that 
authorising  the  appointment  of  the  arbitrator  by  the  Lord 
Chief  Justice.  Either  party  to  the  arbitration  may  now  compel 
a  reference  of  the  difference  to  the  Eailway  and  Canal  Com- 
mission (section  8  :  Conveyance  of  Mails  Act,  1893,  section  1). 


Position  on  Determination  of  Arrangement. 

(LXXIV.)  Upon  the  determination  of  the  arrangement,  the 
enactments  then  in  force-  concerning  the  conveyance  of  other 
postal  packets  by  railway,  the  remuneration  for  such  services, 
and  the  determination  of  such  remuneration  (in  the  absence  of 
agreement)  by  arbitration  shall  apply  in  the  case  of  parcels 
(section  10). 


SECTION  10. 

CARRIAGE  OF  EXPLOSIVES  AND  DANGEROUS  GOODS. 

The  Exemption  Under  the  Railways  Clauses  Act,  1845. 

(LXXV.)  No  person  shall  be  entitled  to  carry  (a),  or  to 
require  the  company  to'  carry,  upon  the  railway,  any  aqua 
fortis,  oil  of  vitriol,  gunpowder,  lucifer  matches,  or  any  other 
goods  (b)  which  in  the  judgment  of  the  company  may  be  of  a 
dangerous  nature  (c);  and  if  any  person  send  by  the  railway 
any  such  goods  without  distinctly  marking  their  nature  on  the 
outside  of  the  package  containing,  the  same,  or  otherwise 
giving  notice  in  writing  to  the  book-keeper  or  other  servant 
of  the  company  with  whom  the  same  are  left,  at  the  time  of  so 
sending,  he  shall  forfeit  to  the  company  £20  for  every  such 
offence  (d) ;  and  it  shall  be  lawful  for  the  company  to  refuse  to 
take  any  parcel  that  they  may  suspect  to  contain  goods  of  a 
dangerous  nature,  or  require  the  same  to  be  opened  to  ascer- 
tain the  fact  (e).     (Eailway  Clauses  Act,  1845,  s.  105). 

(a)  It  is  to  be  noted  that  the  provisions  of  this  section  apply  to  a 
railway  company  not  only  in  its  capacity  as  a  carrier,  but  also  where 
it  merely  provides  the  railway,  and  is  not  acting  as  a  carrier  in  respect 
of  the  consignment  in  question. 

(b)  "Other  Goods." — It  seems  that  the  ejusdem  generis  rule  has 
never  been  applied  with  strictness  to  these  words.  The  test  is  whether, 
in  respect  of  any  particular  goods,  the  company  can  form  a  bona  fide 
judgment  that  they  are  dangerous. 

(c)  Position  of  Companies  Under  the  Section. — The  effect  of  the 
first  and  third  provision's  is  to  place  railway  companies  in  a  more 
favourable  position  than  they  could  place  themselves  at  common  law. 
At  common  law  a  carrier  can,  if  he  sees  fit,  profess  to  carry  explosives 
or  other  dangerous  goods  as  a*  common  carrier;  or  he  can  expressly 
limit  his  profession  to  exclude  such  goods.  If  he  makes  no  express 
reference  to  such  goods  in  his  profession,  or  there  is  no  express  pro- 
fession at  all,  it  is  now  clear  that,  provided  that  he  has  not  by  his 
conduct  and  course  of  business  made  himself  a  common  carrier  of  such 
goods,  his  profession  will,  as  a  matter  of  law,  be  limited  to  exclude 
them  {Ba.rn.fieU  v.  Goole  &  Sheffield  Transport  Co.  [1910]  2  K.  B.  94; 
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see  title  IV,  note  (/)  ).  But  the  question  whether  a  certain  article  is 
within  or  without  an  express  profession,  or  whether  such  article  is 
dangerous  to  life  or  limb  so  as  to  be  outside  an  implied  profession,  is 
a  question  of  fact  in  each  case.  It  does  not  seem  that  a  carrier  can 
by  any  device  make  himself  the  sole  interpreter  of  his  profession.  But 
this  clause  confers  such  a  power  on  railway  companies  in  respect  of 
dangerous  goods.  The  sole  question  under  this  clause  is  whether  the 
company  judge  the  article  to  be  dangerous :  a  bona  fide  judgment 
to  that  effect  is  conclusive- (N.  E.  Ry.  v.  Reckitt  &  Sons  (1913)  15 
Ey.  &  Can.  Tr.  Cas.,  Bankes,  J.,  at  p.  143;  M.  Ry.  v.  Brotherton  & 
Co.  (1920)  36  T.  L.  B.  679,  Lush,  J.,  at  p,  680.  As  a  railway  company 
may  lawfully  refuse  such  goods,  it  is  entitled  to  prescribe  conditions 
upon  which  alone  it  will  consent  to  receive  them.  "  "What  in  practice 
the  railway  Companies  have  done  (at  any  rate  of  recent  years)  with  regard 
to  goods  which  in  the  judgment  of  the  companies  are  dangerous  goods, 
is  to  issue  a  special  classification  with  regard  to  them,  and  to  give 
notice  that  no  dangerous  goods  will  be  accepted  for  conveyance  except 
those  specified,  arid  then  only  upon  the  conditions  set  out  in  the 
classification.  .  .  The  charge  made  is  the  statutory  schedule  class  3 
rate,  ordinary  risk,  and  the  conditions  imposed  are :  (1)  that  every 
package  before  delivery  to  the  company  must  have  a  label  attached, 
stating  the  contents  and  names  and  addresses  of  the  sender  and 
consignee;  and  (2)  that  the  traffic  must  not  be  stored  in  any  of  the 
railway  companies'  inclosed  sheds  or  warehouses.  .  .  .  That  the 
railway  companies  were  justified  in  taking  up  this  position  I  entertain  no 
doubt  "  (N.  E.  Ry.  v.  Reckitt  &  Sons,  supra,,  Bankes,  J.,  at  pp.  142-3). 
The  powers  of  a  railway  company  under  this  section  are  not  restricted 
by  the  provisions  of  Part  IV  of  the  (Bates  and  Charges)  Order  Con- 
firmation Act  applicable  to  such  railway.  The  term  "  dangerous 
goods  "  which  is  there  used  but  not  defined  is  not  limited  to  goods 
proved  dangerous  in  fact,  but  includes  goods  which  the  company 
bona  fide  judges  to  be  dangerous,  and,  consequently,  the  company 
is  entitled  to  charge  for  carrying  them  such  reasonable  sum  as  it 
thinks  fit  (M.  Ry.  v.  Brotherton  &  Co.,  supra).  It  seems  further 
that  even  if  an  article  is  specifically  included  in  one  of  the 
statutory  classifications  in  such  Act  the  company  may  yet  declare 
it  to  be  dangerous.  "  The  inclusion  of  particular  goods  in  the 
statutory  classification  is  not  inconsistent  with  a  power  in  the  railway 
companies  of  declaring  them  to  be  dangerous,  as  the  classification  of 
these  goods  may  very  well  have  been  made  upon  the  footing  that  the 
goods  were  goods  which  the  railway  companies  were  justified  in 
treating  as  dangerous  goods,  but  not  so  dangerous  in  fact  but  that  they 
might  properly  be  included  in  one  or  other  of  the  specified  classes ' ' 
(Bankes,  J.,  supra,  at  pp.  144-5).  This  question  was  further  discussed 
in  Traders  Traffic  Conference  v.  M.  Ry.  (  (1917)  34  T.  L.  B.  141),  and 
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the  Commission  was  disposed  to  go  further  than  Bankes,  J.,  and  to 
hold  that  if  goods  are  bona  fide  declared  to  be  dangerous  they  are 
ipso  facto  outside  the  classification  (see  title  CI,  note  (c) ). 

By  section  6  of  the  Cheap  Trains  Act,  1883  (see  title  CXXV),  a 
railway  company  is  bound  to  carry  the  arms  and  ammunition  of 
soldiers  and  sailors  which  are  conveyed  under  the  provisions  of  the 
section;  but  it  is  only  bound  under  the  section  to  carry  gunpowder  or 
explosives  on  terms  agreed  between  the  company  and  the  Admiralty 
or  one  of  the  Principal  Secretaries  of  State.  But  the  provisions  of  the 
section  now  under  discussion  are  inapplicable  in  either  of  these  cases. 

The  Kailway  and  Canal  Commission  could  not  order  a  company  to 
give  facilities  for  the  conveyance  of  articles  which  the  company  in  good 
faith  judges  to  be  dangerous.  For  reasonable  facilities  alone  can  be 
ordered  (Bailway  and  Canal  Traffic  Act,  1854,  s.  2),  and,  as  the  com- 
pany has  a  statutory  right  to  refuse  to  carry  such  articles  altogether, 
it  cannot  be  reasonable  to  order  it  to  carry  them. 

(d)  The  Criminal  Offence. — Under  a  similar  provision  in  a  private 
Act  it  has  been  held  that  guilty  knowledge  is  a  necessary  element  in 
the  offence  created  by  the  section.  So,  where  cases  containing  carboys 
of  oil  of  vitriol  were  tendered  to  a  railway  company  by  agents  of  the 
owner  who  were  ignorant  of  their  contents,  it  was  held  that  no  offence 
had  been  committed  by  them.  The  Court  was  of  opinion,  however, 
that  the  agents  would  have  been  liable  to  the  company  in  a  civil 
action,  as  having  impliedly  warranted  that  the  cases  did  not  contain 
oil  of  vitriol  (Hearne  v.  Garton  (1859)  28  L.  J.  M.  C.  216). 

It  should  be  observed  that  the  declaration  or  marking  of  the 
packages  by  the  sender  merely  prevents  his  committing  the  criminal 
offence  created  by  the  section ;  it  does  not  place  the  company  under 
any  obligation  to  receive  them.  The  offence  is  committed  by  one 
who  sends  by  railway  undeclared  goods  which  he  knows  the  company 
treat  as  dangerous  (M.  Ry.  v.  Broth,  erton  &  Co.,  supra,  Lush,  J.,  at 
p.  680). 

(e)  See  note  (c)  above. 

General  Purpose  of  Explosives  Act,  1875. 

(LXXVI.)  The  Explosives  Act,  1875,  together  with  Orders 
in  Council  and  Eules  made  thereunder,  provide  an  elaborate 
code  for  the  manufacture,  storage,  sale,  and  conveyance  of 
explosive  substances,  and  for  other  purposes  connected  there- 
with. In  the  following  titles  the  provisions  as  to  the  convey- 
ance of  explosives  are  summarised,  and  reference  is  made  to 
other  provisions  by  which  railway  companies  are  especially 
affected. 
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For  the  purposes  of  the  Act  the  term  ' '  railway  company  ' '" 
means  any  person  or  body  of  persons,  corporate  or  unin cor- 
porate, being  the  owner  or  lessee  or  owners  or  lessees  of,  or 
working  any  railway  worked  by'  steam  or  otherwise  than  by 
animal  power  in  the  United  Kingdom,  constructed  or  carried 
on  under  the  powers  of  any .  Act  of  Parliament  and  used  for 
public  traffic,  and  every  building,  station,  wharf,  dock,  and 
place  which  belong  to  or  are  under  the  control  of  a  railway 
company  are  in  the  other  portions  of  the  Act  included  in  the 
expression  "  railway  "   (section  108). 

The  term  "carrier"  includes  all  persons  (which  term 
embraces  a  body  corporate)  carrying  goods  or  passengers  for 
hire  by  land  or  water  (section  108). 

Statutory  Classification  of  Explosives. 

(LXXVII.)  The  term  "  explosive  "  as  used  in  the  Act 
(i)  means  gunpowder,  nitro-glycerine,  dynamite,  guncotton, 
blasting  powders,  fulminate  of  mercury  or  of  other  metals, 
coloured  fires,  and  every  other  substance,  whether  similar  to 
those  above  mentioned  or  not,  used  or  manufactured  with  a 
view  to  produce  a  practical  effect  by  explosion  or  a  pyrotechnic 
effect;  and  (ii)  includes  fog-signals,  fireworks,  fuses,  rockets, 
percussion-caps,  detonators,  cartridges,  ammunition  of  all 
descriptions,  and  every  adaptation  or  preparation  of  an  explo- 
sive as  above  defined  (section  3). 

The  Act  further  authorises  the  definition  by  Order  in 
Council,  for  the  purposes  of  the  Act,  of  the  composition, 
quality,  and  character  of  any  explosive,  and  the  classification 
of  explosives  (section  106). 

This  power  was  exercised  by  Order  in  Council  No.  1,  now 
amended  by  Order  No.  la  (Stat.  E.  &  0.  Eev.  1903,  Vol.  4) 
and  Order  lb  (St.  E.  &  0.  1913,  p.  127).  The  classification 
is  of  considerable  importance  in  relation  to  the  carriage  of 
explosives,  and  is,  shortly,  as  follows  : — 

Class  I. 
Gunpowder,  ordinarily  so  called. 


THE  CARRIAGE  OF  EXPLOSIVES  &  DANGEROUS  GOODS.  237 

Class  II. 

Nitrate-mixture  class;  that  is,  any  preparation,  other  than 
gunpowder,  formed  by  the  mechanical  mixture  of  a  nitrate 
with  any  form  of  carbon  or  with  any  carbonaceous  substance 
not  possessed  of  explosive  properties,  whether  sulphur  be  or 
be  not  added,  and  whether  or  not  mechanically  mixed  with  any 
other  non-explosive  substance.  The  class  comprises  such 
explosives  as  pyrolithe,  pudrolithe,  and  poudre  saxifragine, 
and  any  explosive  containing  a  perchlorate  and  not  included  in 
classes  III,  IV,  or  V. 

Class  III. 

Nitro-compound  class;  that  is,  any  chemical  compound 
possessed  of  explosive  properties,  or  capable  of  combining 
with  metals  to  form  an  explosive  compound,  which  is  produced 
by  the  chemical  action  of  nitric  acid  (whether  mixed  or  not 
with  sulphuric  acid)  or  of  a  nitrate  mixed  with  sulphuric  acid 
upon  any  carbonaceous  substance,  whether  such  compound  is 
mechanically  mixed  with  other  substances  or  not.  The  class 
has  two  divisions : 

(i)  Nitre-glycerine,  dynamite,  lithofracteur,  dualine,'  gly- 
oxiline,  methylic  nitrate,  and  any  chemical  compound  or 
mechanical  mixture  which  consists  wholly  or  partly  of  nitro- 
glycerine or  some  other  liquid  nitro-compound. 

(h)  Guncotton  ordinarily  so-called;  gun^paper,  xyloidine, 
gun-sawdust,  nitrated  guncotton,  cOtton  gunpowder,  Schultz's 
powder,  nitro-mannite,  picrates,  picric  powder,  and  any  nitro- 
compound not  comprised  in  division  (i). 

CLASS' IV. 

Chlorate-mixture  class;  that  is,  any  explosive  containing  a 
chlorate.     The  class  has  two  divisions: 

(i)  Horsely's  blasting  powder,  Brain's  blasting  powder, 
and  any  chlorate  preparation  which  consists  partly  of  nitro- 
glycerine or  of  some  other  liquid  nitro-compound. 

(ii)  Horsley's  original  blasting  powder,  Erhardt's  powder, 
Eeveley's  powder,  Hochstadter's  blasting  charges,  Reichen's 
blasting  charges,  Teutonite,  chlorated  guncotton,  and  any 
chlorate  mixture  not  comprised  in  division  (i). 
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Class  V. 

Fulminate  class;  that  is,  any  chemical  compound  or 
mechanical  mixture,  whether  included  in  the  above  classes  or 
not,  which,  from  its  great  susceptibility  to  detonation,  is  suit- 
able for  employment  in  percussion-caps  or  other  appliances 
for  developing  detonation,  or  which,  from  its  extreme  sensi- 
bility to  explosion,  and  from  its  great  instability  (that  is  to 
say,  readiness  to  undergo  decomposition  from  very  slight 
exciting  causes)  is  especially  dangerous.  The  class  has  two 
divisions  : 

(i)  Such  compounds  as  the  fulminates  of  silver  and  mer- 
cury, and  preparations  of  these  substances,  such  as  are  used 
in  percussion-caps,  and  any  preparation  consisting  of  a  mixture 
of  a  chlorate  with  phosphorus,  or  certain  descriptions  of 
phosphorus  compounds,  with  or  without  the  addition  of  car- 
bonaceous matter,  and  any  preparation  consisting  of  a  mixture 
of  a  chlorate  with  sulphur,  or  with  a  sulphuret,  with  or  without 
carbonaceous  matter. 

(ii)  Such  substances  as  the  chloride  and  the  iodide  of 
nitrogen,  fulminating  gold  and  silver,  diazobensol,  and  the 
nitrate  of  diazobensol. 

Class  VI. 

Ammunition  class;  that  is,  an  explosive  of  any  of  the  fore- 
going classes  when  enclosed  in  any  case  or  contrivance,  or 
otherwise  adapted  so  as  to  form  a  cartridge  or  charge  for  small 
arms,  cannon,  or  any  other  weapon,  or  for  blasting,  or  to  form 
any  safety  or  other  fuse  for  blasting  or  for  shells,  or  to  form 
any  tube  for  firing  explosives,  or  to  form  a  percussion-cap,  a 
detonator,  a  fog-signal,  a  shell,  a  torpedo,  a  war  rocket,  or 
other  contrivance  other  than  a  firework. 

The  term  "  percussion-cap  "  does  not  include  a  detonator. 

The  term  ' '  detonator  ' '  means  a  capsule  or  case  which  is 
of  such  strength  and  construction,  and  contains  an  explosive 
of  the  fulminate-explosive  class  in  such  quantity,  that  the 
explosion  of  one  capsule  or  case  will  communicate  the  explosion 
to  other  like  capsules  or  cases. 

The  term  "  safety-fuse  "  means  a  fuse  for  blasting  which 
burns  and  does  not  explode,  and  which  does  not  contain  its 
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own  means  of  ignition  and  which  is  of  such  strength  and  con- 
struction and  contains  an  explosive  in  such  quantity  that  the 
burning  of  such  fuse  will  not  communicate  laterally  with  any 
other  like  fuses.     The  class  has  three  divisions  : 

(i)  Safety-cartridges,  safety-fuses  for  blasting,  railway  fog- 
signals,   percussion-caps,   exclusively. 

(ii)  Any  ammunition  as  before  defined  which  does  not 
contain  its  own  means  of  ignition,  and  is  not  included  in  (i)  as 
cartridges  for  small  arms,  which  are  not  safety-cartridges; 
cartridges  and  charges  for  cannon,  shells,  mines,  blasting,  or 
other  light  purposes;  shells  and  torpedoes  containing  any 
explosives ;  fuses  for  blasting  which  are  not  safety  fuses ;  fuses 
for  shell;  tubes  for  firing  explosives;  war  rockets,  which  do 
not  contain  their  own  means  of  ignition. 

(iii)  Any  ammunition  as  above  defined  which  contains  its 
own  means  of  ignition,  and  is  not  included  in  (i),  as  detonators, 
cartridges  for  small  arms  which  are  not  safety-cartridges,  fuses 
for  blasting  which  are  not  safety-fuses;  fuses  for  shells;  tubes 
for  firing  explosives,  which  contain  their  own  means  of 
ignition. 

By  ammunition  containing  its  own  means  of  ignition  is 
meant  ammunition  having  an  arrangement,  whether  attached 
to  it  or  forming  part  of  it,  which  is  adapted  to  explode  or  fire 
the  same  by  friction  or  percussion. 


Class  VII. 

Firework  class;  that  is,  firework  composition  and  manu- 
factured articles.     The  class  has  two  divisions  : 

(i)  Firework  composition ;  that  is,  any  chemical  compound 
or  mechanical  mixture  of  an  explosive  or  inflammable  nature 
which  is  used  for  the  purpose  of  making  manufactured  fire- 
works, and  is  not  included  in  the  former  class  of  explosives, 
and  also  any  star  and  any  coloured  fire  composition,  subject  to 
the  proviso  hereinafter  set  forth. 

(ii)  Manufactured  fireworks;  that  is,  any  explosive  of  the 
foregoing  classes  and  any  firework  composition  when  such 
explosive  or  composition  is  enclosed  in  any  case  or  con- 
trivance, or  is  otherwise  manufactured  so  as  to  form  a  squib, 
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cracker,  serpent,  rocket  (other  than  a  war  rocket),  maroon, 
lance,  wheel,  Chinese  fire,  Eoman  candle,  or  other  articles 
especially  adapted  for  the  production  of  pyrotechnic  effects, 
or  pyrotechnic  signals,  or  sound  signals. 

Provided  that  a  substantially  constructed  and  hermetically 
closed  metal  case,  containing  not  more  than  one  pound  of 
coloured  fire  composition,  of  such  a  nature  ae  not  to  be  liable 
to  spontaneous  ignition,  shall  be  deemed  to  be  a  manufactured 
firework. 

Statutory  Rules'  for  Conveyance  of  Explosives. 

(LXXVIII.)  Section  33  contains  general  rules  for  the  con- 
veyance of  gunpowder,  which,  by  section  39,  are  made 
applicable  to  other  explosives,  but  such  rules  may  be  altered 
or  repealed  by  the'  Secretary  of  State. 

The  rules  appearing  in  the  Act  have  been  repealed  by  Order 
No.  7  of  the  Secretary  of  State,  and  the  following  rules  are 
those  prescribed  by  the  said  Order  as  amended  by  Order  7a 
(Stat.  R.  &  0.  Eev.  1904,  Vol.  4;  Stat.  E.  &  0.  1911,  p.  52) : 

(a)  Outer  package  means  a  box,  barrel,  case,  or  cylinder  of 
wood,  metal,  or  other  solid  material  of  such  strength,  con- 
struction, and  character  that  it  will  not  be  broken  or 
accidentally  opened,  nor  become  defective  or  insecure  whilst 
being  conveyed,  and  will  not  allow  explosive  to  escape. 

Inner  package  means  a  substantial  case,  bag,  canister,  or 
other  receptacle,  made  and  closed  so  as  to  prevent  any  explo- 
sive from  escaping.  Hereinafter  when  explosives  are  distin- 
guished as  belonging  to  a  class  or  division  of  a  class  reference 
is  made  to  the  classification  given  in  the  previous  title. 

Authorised'  explosive  means  exclusively  an  explosive 
defined  in  a  list  of  Authorised  Explosives  signed  by  a  Govern- 
ment inspector  and  in  force  for  the  time  being. 

Propellant  means  ah  authorised  explosive  of  Class  III. 
adapted  and  intended  exclusively  for  use  as  a  propelling  charge 
in  cannon  or  small  arms. 

Special  authority  means  a  written  authority  granted  by  a 
Government  inspector  to  which  may  be  attached  such  con- 
ditions as  may  in  his  opinion  be  necessary  to  meet  the  special 
requirements  of  the  case. 
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(b)  The  interior  of  every  package  shall  be  free  from  grit 
and  otherwise  clean. 

(c)  Save  as  hereinafter  provided  there  shall  not  be  any  iron 
or  steel  in  the  construction  of  any  package  unless  the  same  is 
covered  with  suitable  material  so  as  effectually  to  prevent  the 
exposure  of  such  iron  or  steel. 

(d)  Every  package  when  actually  used  for  the  packing  of 
one  explosive  shall  not  be  used  for  the  packing  of  any  other 
explosive  or  of  any  other  article  or  substance  :  provided  that 
this  rule  shall  not  prohibit  the  packing  of  inner  packages  con- 
taining a  propellant  in  an  outer  package  with  inner  packages 
containing  gunpowder  or  another  propellant. 

Provided  also  that  this  rule  shall  not  prohibit  the  packing 
of  any  article  which  is  not  of  an  inflammable  or  explosive 
nature,  or  liable  to  cause  fire  or  explosion,  in  the  same  package 
as  explosive  of  the  first  division  of  the  Vlth  (Ammunition) 
Class. 

(e)  Subject  to  the  foregoing  provisions,  the  following  shall 
be  the  method  of  packing  authorised  explosives  of  the  various 
classes  respectively  and  the  maximum  amounts  which  may  be 
in  any  one  package : — 


! 

Amount  in  any 

Amount  in  any 

Class. 

Method  of  Packing. 

one  Outer 

one  Inner 

Package. 

Package. 

Class  I. 

When  the  quantity  in  any  one  con- 

100 lbs. 

100  lbs. 

signment  does  not  exceed  5  lbs.  in 

Provided  t 

hat  where 

amount,   a  single  outer  package  ; 

gunpowde 

r  and  pro- 

otherwise  a  double  package,  the 

pellant  a 

re  packed 

inner  and  outer  packages  being  as 

together  t 

he  amount 

above  defined. 

shall  not 

exceed 

50  lbs. 

25  lbs. 

Class  II.      ... 

As  for  Class  I. 

50  lbs. 

50  lbs. 

Class  III.     ... 

As  for  Class  I.,  provided  that  either  the 

50  lbs. 

5  lbs. 

Division  1 

outer   or   inner  package   shall  be 

other    than 

thoroughly    waterproof    and    both 

propellants. 

shall  be  without  metal  in  the  con- 
struction thereof. 

Cordite  or 

As  for  Class  I.,  except  that  for  the 

120  lbs. 

120  lbs. 

other  propel- 

inner package  there  may  be  sub- 

lant adopted 

stituted  such  arrangement  or  con- 

by the  War 

trivance  as  may  in  the  opinion  of  a 

Department. 

Government  Inspector  secure  ade- 
quate safety. 

L.R.L. 


16 
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Class. 


Method  of  Packing. 


Amount  in  any 
one  Outer 
Package. 


Amount  in  any 
one  Inner 
Package. 


Class  III.  (con.) 
Other  pro- 
pellants  of 
Division  1. 

Class  III.     .. 
Division  2 
other  than 
picric  acid 

and  wet  gun 
cotton. 

Picric  acid. 

Gun-cotton  so 
wetted  with 
water  as  to  be 
absolutely  un- 
inflammable. 

Class  IV.      .. 
Division  1. 

Class  IV.      .. 
Division  2. 

Class  V.       .. 


Class  VI.     . 

Division  1 

other  than 

pin  fire 

cartridges  for 

pistols. 


Pin  fire 

cartridges  for 

pistols. 


As  for  Class  I. 


As  for  Class  I. 


As  for  Class  I. 

As  for  Class  I.,  provided  that  the  inner 
or  outer  package,  or  both  of  them, 
shall  be  of  such  a  nature,  and  so 
closed,  as  to  prevent  any  material 
loss  of  moisture  during  conveyance. 

As  for  Class  III.,  Division  1,  other 
than  propellants. 

As  for  Class  I. 


Packed  in  water.  A  treble  package, 
the  innermost  package  being  a  bag 
permeable  to  water,  enclosed  in  a 
case  containing  sufficient  water  to 
ensure  the  explosive  being  kept 
constantly  wet ;  and  the  outer  pack- 
age containing  sufficient  water  con- 
stantly to  surround  the  case.  Both 
the  case  and  the  outer  package  shall 
be  of  such  construction  as  will  not 
allow  water  to  escape.  If  the  ex- 
plosive is  of  such  character  that  it 
cannot  be  packed  in  a  thoroughly 
wet  condition  it  shall  be  packed  in 
accordance  with  conditions  set 
forth  in  a  Special  Authority. 

A  single  outer  package,  provided  that 
the  above  General  Eule  (c)  shall 
not  apply  to  explosives  of  this 
Division.  Provided  also  that 
bulleted  cartridges  of  a  calibre 
exceeding  0.5  inch  and  belonging  to 
this  Division  shall  be  packed  in 
such  a  manner  that  the  point  of  any 
bullet  cannot  come  in  contact  with 
the  cap  of  another  cartridge. 

(i)  Not  exceeding  50  in  number  in  any 
one  consignment:— So  packed  in  a 
single  package  that  the  bases  lie 
alternately  in  opposite  directions. 
The  bases  and  pins  shall  be  so  fitted 
into  perforations  in  millboard  or 


50  lbs. 


50  lbs. 


Unlimited. 
Unlimited. 


50  lbs. 


50  lbs. 


200  lbs. 


Unlimited. 


50 
in  number. 


50  lbs. 


50  lbs. 


Unlimited. 
Unlimited. 


50  lbs. 


50  lbs. 


25  lbs. 
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Class. 


Method  of  Packing. 


Amount  in  any 
one  Outer 
Package. 


Amount  in  any 
one  Inner 
Package. 


Class  VI. 
Div.  1  (con.) 


Class  VI. 
Division  2. 


Class  VI.  . 
Division  3 
other  than 
detonators 

and  electric 
detonators. 


Detonators. 


other  suitable  material  as  to  prevent 
the  firing  of  any  one  of  the  said 
cartridges  by  an  explosion  in  any 
other  of  the  said  cartridges. 


(ii)  Exceeding  50  in  number : — In  an 
inner  and  outer  package,  the  cart- 
ridges being  packed  in  inner 
packages  with  millboard  as  above 
required. 

Explosives  made  up  into  cartridges  or 
charges  for  cannon,shells,torpedoes, 
mines,  blasting  or  other  like  pur- 
poses shall  be  packed  in  such  manner 
and  in  such  quantity  as  is  required 
for  the  same  explosive  when  not  so 
made  up ;  provided  that  when  a 
double  package  is  required,  the  en- 
closing case  of  such  cartridges  or 
charges  may,  if  it  satisfy  the  con- 
ditions required  for  an  inner  pack- 
age, be  held  to  be  such  inner 
package. 

Other  ammunition  of  this  Division  : — 
a  single  outer  package. 

As  for  Class  I. 

Provided  that  bulleted  cartridges  of  a 
calibre  exceeding  0.5  inch  and  be- 
longing to  this  Division  shall  be 
packed  in  such  a  manner  that  the 
point  of  any  bullet  cannot  come  in 
contact  with  the  cap  of  another 
cartridge. 

(i)  Not  exceeding  1000  in  any  one 
consignment:  —  As  for  Class  I., 
provided  that  the  detonators  and 
the  spaces  between  the  same,  and 
between  the  sides  of  the  inner 
package  and  the  said  detonators, 
shall  all  be  filled,  as  far  as  practi- 
cable, with  fine  sawdust  or  other 
similar  material ;  a  layer  of  felt  or 
other  soft  yielding  material  shall 
be  placed  between  both  ends  of  all 
the  detonators  and  the  interior  of 
the  inner  package  in  which  the  same 
are  placed,  in  such  manner  and  so 
secured  that  both  ends  of  the 
detonators  will  rest  upon  the  said 
cotton  wool  (sic)  or  other  material ; 
every  inner  package,  if  of  metal,  to 
be  lined  throughout  with  paper  or 
soft  material ;  and 


2,500 
in  number. 


50 
in  number 


100  lbs. 


50  lbs. 


1,000 
in  number. 


2  lbs. 

or  10  in 

number 

whichever 

be  the 

greater. 


100 
in  number. 
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Class. 


Method  of  Packing. 


Amount  in  any 
one  Outer 


Amount  in  any 
one  Inner 
Package. 


Class  VI. 
Div.  3  (con.) 


Electric 
detonators. 


Class  VII.    .. 
Division  1. 


Class  VII.    . 
Division  2. 


(ii)  Exceeding  1000  detonators  : — 
The  detonators  shall  be  packed  in 
inner  packages,  with  sawdust  or 
cotton  wool  as  above  described. 
Such  inner  packages  shall  be  placed 
inside  a  substantial  case  of  wood  or 
metal,  made  and  closed  so  as  to  pre- 
vent any  of  the  inner  packages 
escaping  therefrom,  and  such  case 
shall  be  placed  inside  an  outer 
package  in  such  manner  and  so 
secured  as  to  leave  a  clear  space  of 
not  less  than  3  inches  between  the 
case  and  every  part  of  the  interior 
of  the  said  outer  package,  notwith- 
standing that  such  clear  space  may, 
if  preferred,  be  filled  with  sawdust, 
straw,  or  other  similar  material,  or 
may  contain  a  light  framework  or 
battens  of  wood  to  keep  the  case 
aforesaid  in  position  in  the  outer 
package;  and 

(iii)  Where  the  number  of  detonators 
exceeds  5000,  such  outer  package 
shall  be  provided  with  handles  or 
other  contrivance  by  means  of 
which  it  can  be  safely  and  con- 
veniently carried. 

As  for  Class  I.,  provided  that  where 
the  number  in  any  outer  package 
exceeds  3000,  the  provision  in  (iii) 
above  as  to  handles  shall  be  appli- 
cable. 

Double  package,  the  inner  package 
being  hermetically  closed,  and  con- 
tained in  an  outer  package  as  above 
defined. 

Single  outer  package,  provided  that 
the  above  General  Rule  (c)  shall 
not  apply  to  explosives  of  this 
Division. 


10,000 
in  number. 


5,000 
in  number. 


20  lbs. 


100  lbs. 


100 
in  number 


100 
in  number. 


lib. 


(f)  Nothing  in  the  Order  is  to  prohibit  the  use  of  an 
additional  package,  inner  or  outer,  unless  of  a  character  pro- 
hibited in  writing  by  an  inspector. 

(g)  An  explosive  not  an  authorised  explosive  shall  be 
packed  as  directed  by  a  special  authority. 

(h)  On  the  outermost  package  there  shall  be  affixed  incon- 
spicuous characters  by  means  of  a  brand  or  securely-attached 
label  or  other  mark  the  word  "  Explosive,"  the  name  of  the 
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explosive,  the  number  of  the  class  and  division  to  which  it 
belongs,  and  the  name  of  the  manufacturer  or  sender.  In  the 
case  of  explosives  of  Classes  III.  and  IV.  there  shall  be  added 
the  date  of  manufacture  or  issue  from  the  factory,  or  such 
sign  indicating  such  date  as  may  be  approved  by  a  Govern- 
ment inspector. 

Provided  that  in  the  case  of  cartridges  or  charges  for 
cannon,  shells,  mines,  blasting,  or  other  like  purpose,  which 
do  not  contain  their  own  means  of  ignition,  the  marking  shall 
be  as  for  the  explosive  when  not  so  made  up. 

Provided  also  that  in  the  case  of  explosives  of  Class  VI., 
division  1  (safety-fuse  excepted),  there  shall  be  added  the 
words  "  Not  liable  to  explode  in  bulk." 

Provided  also  that  in  the  case  of  pin  fire  cartridges  for 
pistols  there  shall  be  added  the  words  "  Pin  Fire  Cartridges." 

Provided  also  that  in  the  case  of  safety-fuse  or  gunpowder 
the  word  "  Explosive  "  and  the  number  of  the  class  and 
division  may  be  omitted. 

Provided  also  that  where  an  outer  package  contains  more 
than  one  explosive,  the  marking  above  required  shall  be  affixed 
separately  in  respect  of  each  explosive  so  contained. 

(i)  To  meet  special  cases  exemption  may  be  granted  by 
special  authority  from  the  observance  of  any  one  or  more  of 
the  conditions  imposed  by  these  rules. 

(j)  In  the  event  of  any  breach  (by  any  act  or  default)  of 
any  general  rule  in  section  33  (and  rules  made  by  the  Secretary 
of  State  shall  have  the  same  effect  as  if  they  were  enacted  in 
section  33)  the  explosive  in  respect  of  which  the  breach  is 
committed  may  be  forfeited,  and  the  person  guilty  of  such 
breach  shall  be  liable  to  a  penalty  not  exceeding  £20  (sec- 
tions 33  and  39). 

Statutory  Rules  for  Movement  of  Explosives  out  of  a  Factory. 

(LXXIX.)  The  following  rules  govern  the  movement  of 
explosives  (inter  alia)  out  of  a  factory  in  the  cases  and  with 
the  modifications  stated.  There  are  slight  verbal  differences 
in  the  earlier  part  of  the  rule  between  the  case  provided  for 
by  the  Act  itself  and  the  cases  governed  by  Orders  in  Council. 
These  variations  are  not  indicated  below. 
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Any  carriage,  boat,  or  other  receptacle  in  which  explosive 
is  conveyed  from  one  building  to  another  in  a  factory  or 
magazine,  or  from  such  building  to  any  place  outside  of  such 
factory  or  magazine,  shall  be  constructed  without  any  exposed 
iron  or  steel  in  the  interior  thereof  and  shall  contain  only  the 
explosive,  and  shall  be  closed  or  otherwise  properly  covered 
over  :  and  the  explosive  shall  be  so  conveyed  with  all  due 
diligence  and  with  such  precautions  and  in  such  manner  as  will 
sufficiently  guard  against  any  accidental  ignition.  The  rule 
applies  : — 

(a)  In  every  gunpowder  factory  and  magazine,  and  to  gun- 
powder or  the  wholly  or  partly  mixed  ingredients  thereof 
(section  10). 

(b)  In  every  factory  for  explosive  other  than  gunpowder 
(not  being  a  small  firework  factory  licensed  by  the  local 
authority),  and  to  explosive  or  any  ingredient  thereof  which 
by  itself  is  possessed  of  explosive  properties,  or  which  when 
mixed  with  any  other  ingredient  or  article  also  present  in  such 
carriage,  boat,  or  receptacle  is  capable  of  forming  an  explosive 
mixture,  or  an  explosive  compound,  unless  such  carriage,  boat, 
or  other  receptacle  be  specially  exempted  by  the  licence,  or 
by  an  order  of  a  Government  inspector  :  provided  that  so  much 
of  this  rule  as  applies  to  the  exclusion  of  iron  or  steel  shall  not 
be  obligatory  in  the  case  of  a  carriage,  boat,  or  other 
receptacle  in  which  no  explosive  other  than  explosive  of  the 
1st  division  of  the  Vlth  (Ammunition)  Class  is  conveyed  (Order 
in  Council  No.  2  :  St.  R.  &  0.  1904,  Vol.  4). 

(c)  In  every  magazine  for  explosives  other  than  gunpowder, 
and  to  any  explosive,  subject  to  the  qualifications  stated  in  (b) 
above  (Order  in  Council  No.  3  (ii)  :  St.  E.  &  0.  1904,  Vol.  4). 


Obligation  of  Railway  Companies  to  make  By-laws. 

(LXXX.)  Every  railway  company  over  whose  railway  any 
explosive  is  carried,  or  intended  to  be  carried,  is  bound,  with 
the  sanction  of  the  Board  of  Trade  (in  future  the  Ministry  of 
Transport),  to  make  by-laws  for  regulating  the  conveyance, 
loading,  and  unloading  of  such  explosive  on  the  railway  of  the 
company,  and  in  particular  for  declaring  and  regulating  all  or 
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any  of  the  matters  mentioned  below  (sections  35,  39). 
The  Secretary  of  State  is  empowered  by  section  37  to  make 
by-laws  in  respect  to  conveyance  of  explosive  in  any  case  to 
which  by-laws  made  under  any  other  provision  of  the  Act  do 
not  apply.  Such  by-laws  have  been  made  (Order  No.  4  :  St. 
E.  &  0.  1904,  Vol.  4),  but  they  do  not  apply  to  railways  in  so 
far  as  the  ground  is  covered  by  the  companies'  by-laws. 
Where  a  wharf  of  which,  by  reason  of  its  being  a  public  wharf 
or  otherwise,  there  is  no  occupier,  abuts  on  any  railway,  the 
railway  company  shall  have  the  same  power,  and,  if  so 
required  by  the  Secretary  of  State,  shall  be  under  the  same 
obligation  to  make  by-laws,  as  if  they  were  the  occupiers 
thereof  (section  36). 

It  is  not  obligatory  on  any  railway  company  or  occupier  of 
a  wharf  to  make,  any  by-laws  with  respect  to  the  conveyance 
of  percussion-caps,  safety-fuses  for  blasting,  or  fog-signals 
kept  by  the  railway  company  for  its  own  use,  unless  required 
to  do  so  by  Order  in  Council  (section  50). 

By-laws  framed  by  any  railway  company  under  the  Act 
shall,  before  being  sanctioned  by  the  Board  of  Trade  (now  the 
Ministry  of  Transport),  be  published  in  such  manner  as  may 
be  directed  by  the  aforesaid  authority,  with  a  notice  of  the  in- 
tention of  such  company  to  apply  for  the  confirmation  thereof, 
and  may  be  sanctioned  by  the  aforesaid  authority  with  or  with- 
out any  omission,  addition,  or  alteration,  or  may  be  disallowed 
(section  38). 

Every  such  by-law  may  be  from  time  to  time  added  to, 
altered,  or  rescinded  by  a  by-law  made  in  like  manner  and  with 
the  like  sanction  as  the  original  by-law. 

By-laws  may  be  made  by  a  railway  company  for  the 
following  purposes  : — 

(a)  Determining  the  notice  to  be  given  of  the  intention  to 
send  explosive  for  convej'ance  as  merchandise  on  the  railway. 

(b)  Eegulating,  subject  to  the  general  rules  with  respect 
to  packing  (see  title  LXXVIII),  the  mode  of  stowing  and  keep- 
ing explosive  for  conveyance,  and  of  giving  notice  by  brands, 
labels,  or  otherwise  of  the  nature  of  the  package  containing 
the  explosive. 
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(c)  Begulating  the  description  and  construction  of  car- 
riages to  be  used  in  the  conveyance  o£.  explosive . 

(d)  Prohibiting  or  subjecting  to  conditions  and  restric- 
tions the  conveyance  of  one  kind  of  explosive  with  another, 
or  with  any  articles  or  substances,  or  in  passenger  trains,  or 
carriages . 

(e)  Fixing  the  places  and  times  at  which  the  explosive  is 
to  be  loaded  or  unloaded,  and  the  quantity  to  be  loaded  or 
unloaded  or  conveyed  at  one  time,  or  in  one  carriage. 

(f)  Determining  the  precautions  to  be  observed  in  con- 
veying explosive,  and  in  loading  and  unloading  the  carriages 
used  in  such  conveyance,  and  the  time  during  which  the 
explosive  may  be  kept  during  such  conveyance,  loading,  and 
unloading. 

(g)  Providing  for  the  publication  and  supply  of  copies  of 
the  by-laws. 

(h)  Enforcing  the  observance  of  the  Act  both  by  its  ser- 
vants and  agents,  and  also  by  other  persons  when  on  the 
railway  of  such  company. 

(i)  Generally  for  protecting,  whether  by  means  similar 
to  those  above  mentioned  or  not,  persons  and  property  from 
danger.  Such  by-laws,  when  confirmed,  shall  apply  to  the 
railway,  agents,  and  servants  of  the  company  making  the  same, 
and  to  the  persons  using  such  railway,  or  the  premises  con- 
nected therewith  and  occupied  by  or  under  the  control  of  such 
company. 

The  penalties  to  be  annexed  to  any  breach  or  attempt  to 
commit  any  breach  of  such  by-laws  may  be  all  or  any  of  the 
following  penalties,  and  may  be  imposed  on  such  persons  and 
graduated  in  such  manner  as  may  be  deemed  just,  according 
to  the  gravity  of  the  offence,  and  according  as  it  may  be  a 
first,  second,  or  other  subsequent  offence,  that  is  to  say, 
pecuniary  penalties  not  exceeding  £20  for  each  offence,  and 
£10  for  each  day  during  which  the  offence  continues,  and 
forfeiture  of  all  or  any  part  of  the  explosive  in  respect  of 
which,  or  being  in  the  carriage,  ship,  or  boat,  or  train  of 
carriages,  ships,  or  boats,  in  respect  of  which,  the  breach  of 
by-law  has  taken  place  (sections  35  and  39). 
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The  Current  By-laws. 

(LXXXI.)  After  the  passing  of  the  Act  all  the  railway  com- 
panies which  were  members  of  the  Clearing  House  agreed  on  a 
common  form  of  by-laws,  which  were  approved  by  the 
Board  of  Trade  (see  Hodges  on  Eailways  (7th  ed.),  Vol.  I., 
p.  586;  and  note  (b) ).  Some  slight  amendments  have  since 
been  made,  and  the  following  are  the  current  by-laws  of  the 
London  &  North  Western  Eailway  Company  : — 

(a)  The  words  and  expressions  used  in  the  following  by-laws  shall 
respectively  have  and  include  the  several  meanings  assigned  to  them 
or  defined  in  "  The  Explosives  Act,  1875,"  and  in  the  Order  of  Her 
Majesty  in  Council,  dated  the  5th  of  August,  1875,  made  in  pursuance 
of  section  106  of  the  said  Act,  unless  the  subject  or  context  otherwise 
requires   (see   title  LXXVII). 

(b)  The  term  "  Explosive  "  means  and  shall  include  and  apply  to 
every  article  and  substance  mentioned  as,  or  defined  to  be,  an 
explosive  in  and  by  the  third  section  of  the  said  Act,  or  the  said  Order 
in  Council,  or  any  Order  in  Council  which  may  hereafter  be  made  in 
pursuance  of  the  said  Act. 

(c)  "Where,  by  any  of  these  by-laws,  any  time  is  prescribed  or 
allowed  for  giving  any  notice  to  the  company,  or  for  the  doing  of  any 
act  by  the  company,  such  time  shall  be  computed  exclusively  of 
Sunday,  Christmas  Day,  Good  Friday,  and  any  statutory  Bank 
Holiday. 

I.  No  carriage  containing  any  explosive  which  the  company  shall, 
by  any  notice  or  regulation  for  the  time  being  in  force,  notify  that  they 
will  not  receive,  forward,  or  carry,  shall  be  delivered  to  the'  company 
for  conveyance,  or  be  brought,  sent,  or  forwarded  to  or  upon  any 
railway  of  the  company. 

II.  No  person  shall  send  to  the  company  any  consignment  of 
explosive,  unless  he  has  given  to  the  company  forty-eight  hour's' 
previous  notice  in  writing  of  his  intention  to  send  such  consignment, 
and  stating  the  true  name,  description,  and  quantity  of  the  explosive 
proposed  to  be  conveyed,  and  his  own  name  and  address,  and  also  the 
name  and  address  of  the  proposed  consignee,  and  has  had  an  intima- 
tion in  writing  from  the  company  that  they  are  prepared  to  receive 
such  consignment. 

III.  Consignments  of  explosives  shall  be  sent  to  the  company's 
forwarding  station,  and  shall  be  received  by  their  servants,  only  at 
such  times  during  the  hours  of  daylight,  that  is  to  say,  between  sun- 
rise and  sunset,  as  the  company  may  appoint;  and  every  consignment 
and  package  containing  any  explosive  proposed  to  be  conveyed  on  any 
railway  of  the  company  shall,   immediately  on  the  arrival  thereof  at 
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the  company's  station,  wharf,  or  railway,  be  delivered  to  and  received 
by  the  company's  servants  authorised  to  receive  dangerous  goods,  and 
by  no  other  person  whatsoever. 

IV.  No  explosive  shall  be  loaded  or  unloaded  on  the  company's 
premises  by  the  consignor  or  consignee  thereof,  or  their  servants, 
except  between  sunrise  and  sunset. 

V.  Safety  cartridges  and  percussion  caps  and  safety-fuse  (for 
blasting)  may  be  conveyed  by  passenger  train,  provided  all  due  pre- 
cautions be  taken  by  the  sender  for  the  prevention  of  accident  by  fire 
or  explosion;  also  railway  fog  signals  for  the  company's  own  use;  but, 
except  as  aforesaid,  no  explosive  whatever  shall  be  conveyed  by 
passenger  train. 

VI.  Gunpowder  and  any  explosive  authorised  by  the  Secretary  of 
State  to  be  packed  in  metallic  cases  or  cylinders  as  outer  packages,  if 
packed  in  metallic  cases  or  cylinders  which  fulfil  all  the  requirements 
of  the  Explosives  Act,  1875,  and  are  of  a  pattern  approved  by  the 
company,  may  be  conveyed  along  with  ordinary  goods  traffic  in  a 
carriage  not  containing  any  article  or  substance  liable  to  cause  or 
communicate  fire   or   explosion. 

VII.  No  explosive  of  the  Fifth  (Fulminate)  Class,  nor  any  explo- 
sive of  the  Sixth  (Ammunition)  Class,  containing  its  own  means  of 
ignition,  nor  any  explosive  of  the  Seventh  (Firework)  Class  shall  be 
conveyed  in  the  same  carriage  with  any  explosive  not  of  the  class  and 
division  to  which  it  belongs. 

VIII.  There  shall  not  be  conveyed  in  the  same  carriage  with  any 
explosive  anything  of  the  nature  of  lucifer  or  other  matches,  acids,  or 
other  chemicals,  petroleum  or  other  inflammable  liquid,  calcium 
carbide,  oily  goods,  charcoal,  lamp  black,  or  any  other  article  or 
substance  of  an  inflammable  nature  or  liable  to  spontaneous  ignition, 
or  to  cause  or  communicate  fire  or  explosion. 

IX.  On  each  side  of  every  carriage  containing  any  explosive  there 
shall  be  affixed  in  conspicuous  characters,  by  means  of  a  securely 
attached  label  or  otherwise,  the  word  "Explosive,"  or  the  name  of 
the  explosive  with  the  word  ' '  Explosive, ' '  except  when  containing 
explosive  packed  in  metallic  cases  or  cylinders  as  provided  for  in  the 
sixth  of  these  by-laws;  and  every  carriage  containing  explosive  shall 
be  placed  as  far  as  practicable  from  the  engine  attached  to  the  train. 

X.  Not  more  than  five  carriages  containing  explosive  shall  be 
loaded  or  unloaded  at  or  on  any  railway  station  or  wharf  of  the  com- 
pany, or  be  attached  to  or  conveyed  by  any  one  train  at  any  one  time; 
and  the  quantity  of  explosive  to  be  contained  or  loaded  in  any  one 
such  carriage  at  any  one  time  shall  not  exceed  10,000 lbs.  in  weight; 
provided  always  that  the  quantity  of  explosive  to  be  contained  or 
loaded  in  any  one  such  carriage  shall  not  exceed  one  ton  in  weight, 
unless  the  carriage  shall  be  a  covered  van. 
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XI.  Explosive  contained  in  metallic  cases  or  cylinders,  if  conveyed 
in  open  trucks,  shall  be  sheeted  so  as  to  effectually  protect  it  against 
communication  of  fire. 

XII.  Explosive,  unless  contained  in  metallic  cases  or  cylinders., 
shall  be  conveyed  only  in  a  gunpowder  van. 

XIII.  When  the  stowing  of  explosive  in  any  carriage  or  the  load- 
ing or  unloading  of  any  explosive  is  undertaken  by  any  person  other 
than  the  company,  all  due  precautions  shall  be  taken  by  such  person 
by  careful  stowing  and  loading  and  unloading  and  otherwise,  to  pre- 
vent and  secure  such  explosive  from  being  brought  into  contact  with 
or  endangered  by  any  other  article  or  substance  liable  to  cause  fire  or 
explosion. 

XIV.  In  loading  or  unloading  any  explosive,  the  packages  con- 
taining the  same  shall,  as  far  as  practicable,  be  passed  from  hand  to 
hand  and  not  be  rolled  upon  the  ground,  and  in  no  case  shall  any  such 
packages  be  rolled,  unless  clean  hides,  cloths,  or  sheets  have  been 
previously  laid  down  on  the  platform  or  ground  over  which  the  same 
are  to  be  rolled.  Packages  containing  explosive  shall  not  be  thrown 
or  dropped  down,  but  shall  be  carefully  deposited  and  stowed  in  such 
manner  as  to  prevent  any  displacement  of  the  packages  during  transit. 

XV.  No  person  while  employed  in  loading,  stowing  in  any  carriage, 
or  unloading  any  explosive,  shall  wear  boots  or  shoes  with  steel  or  iron 
nails,  steel  or  iron  heels,  or  metal  tips  of  any  kind,  or  have  about  his 
person  any  lucifer  match,  explosive,  or  means  of  striking  a  light;  and 
all  persons  employed  in  the  loading,  stowing,  or  unloading  of  any 
explosive  shall,  while  such  loading,  stowing,  or  unloading  are  going  on, 
abstain  from  smoking.  This  by-law  shall  not  apply  to  the  loading  or 
unloading  of  explosive  of  the  first  division  of  the  Sixth  (Ammunition) 
Class  as  classified  by  the  said  Order  in  Council,  dated  August  5th,  1875. 

XVI.  While  the  loading,  unloading,  or  conveyance  of  explosive  is 
going  on,  all  persons  engaged  in  such  loading,  unloading,  or  conveyance 
shall  observe  all  due  precautions  for  the  prevention  of  accidents  by 
fire  or  explosion,  and  from  preventing  unauthorised  persons  having 
access  to  the  explosive  so  being  loaded,  unloaded,  or  conveyed,  and 
shall  abstain  from  any  act  whatever  which  tends  "to  cause  fire  or 
explosion,  and  is  not  reasonably  necessary  for  the  purpose  of  loading, 
unloading,  or  conveyance  of  such  explosive,  or  of  any  other  article 
carried  therewith,  and  for  preventing  any  other  person  from  com- 
mitting any  such  act;  and  such  other  person  who,  after  being  warned, 
commits  any  such  act  shall  be  deemed  to  commit  a  breach  of  these 
by-laws. 

XVII.  The  loading  or  unloading  of  explosive  into  or  out  of  any 
carriage,  when  once  begun,  shall  be  proceeded  with  with  all  due 
diligence  until  the  same  is  completed. 
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XVIII.  Packages  containing  any  explosive  must  be  removed  by 
the  consignee  from  the  station,  wharf,  or  depot  of  the  company  to 
which  they  have  been  conveyed,  as  soon  as  practicable  and  with  all 
due  diligence  after  arrival;  and  if  not  removed  within  twelve  hours 
after  arrival  the  packages  and  contents  may  be  forthwith  sold  by  the 
company,  or  otherwise  disposed  of  as  they  think  fit;  and  such  packages 
shall  in  the  meantime,  and  until  such  removal,  sale,  or  disposal,  be 
completely  covered  over  with  painted  cloth,  tarpaulin,  or  other  suitable 
material. 

XIX.  The  company  may  refuse  to  receive,  forward,  carry,  or 
allow  to  be  brought  or  carried  upon  their  railway,  any  carriage  or 
package  which  they  suspect  to  be  packed  or  sent,  or  to  contain  any 
article  or  thing  packed  or  sent,  in  contravention  of  the  said  Act  or  of 
any  of  these  by-laws,  or  not  in  accordance  therewith,  and  in  case  any 
carriage  or  package  which  the  company  suspect  to  be  so  packed  or 
sent,  or  to  contain  any  such  article  or  thing  as  aforesaid,  shall  be  upon 
any  railway  of  the  company,  the  company  may  open,  or  require  such 
carriage  or  package  to  be  opened,  to  ascertain  the  fact. 

XX.  These  by-laws  are  supplemental  to  the. Explosive  Act,  1875, 
but  are  in  substitution  for  the  by-laws  previously  in  force  bearing 
date  11th  day  of  October,  1876;  and  in  the  event  of  any  breach  (by 
any»act  or  default)  of  any  of  them,  or  any  attempt  to  commit  such 
breach,  the  following  penalties  and  consequences  will  be  incurred  and 
ensue;  that  is  to  say,  (i)  the  explosive  in  respect  of  which,  or  being 
jn  the  carriage,  or  train  of  carriages,  in  respect  of  which,  the  offence 
is  committed,  may,  unless  the  offence  be  committed  by  the  company, 
be  forfeited  to  the  company ;  (ii)  the  person  committing  the  offence 
shall  be  liable  to  a  penalty  not  exceeding  £20  for  each  offence,  and  to 
a  further  penalty  of  £10  for  each  day  during  which  the  offence  con- 
tinues; and  the  owner  of  the  carriage,  or  train  of  carriages,  in  respect 
of  which,  or  containing  the  explosive  in  respect  of  which,  the  offence 
is  committed,  the  person  in  charge  of  such  carriage,  and  the  owner  of 
such  explosive,  shall  each  be  liable  to  a  similar  penalty,  if  he  was  a 
party  or  contributed  to  such  offence,  or  neglected  to  supply  the  proper 
means,  or  to  issue  proper  orders  for  the  observance,  or  has  not  used 
due  diligence  to  enforce  the  observance  of  these  by-laws. 

XXI.  Copies  of  these  by-laws  shall  be  exhibited  in  a  conspicuous 
place  at  the  stations  on  the  company's  railways,  and  may  be  obtained 
on  application  to  the  secretary  of  the  company. 

XXII.  The  above  by-laws  (with  the  exception  of  By-law  No.  V)  do 
not  apply  to  small  packages  of  percussion  caps,  safety  cartridges,  or 
gunpowder,  carried  by  passengers  for  private  use  and  not  for  sale,  not 
exceeding  in  the  whole  for  one  passenger  at  any  one  time  5,000  percus- 
sion caps,  and  1,000  safety  cartridges  in  number,  and  3  lbs.  in  weight 
of  gunpowder,  provided  such  gunpowder  is  contained  in  a  substantial 
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.se,   bag,   canister,   or  other  receptacle,   made   and   closed   so  as  to 
■event  the  gunpowder  from  escaping. 


Penalty  for  Defacing  Notices  of  By-Laws,  Etc. 

(LXXXII.)  Every  person  who,  without  due  authority,  pulls 
own,  injures,  or  defaces  any  notice,  copy  of  rules,  or  docu- 
lent,  "when  affixed  in  pursuance  of  the  Act,  or  of  the  special 
lies,  shall  be  liable  to  a  penalty  not  exceeding  £2  (section  82). 

Exemption  of  Carriers  from  Certain  Provisions  of  this  Act. 

(LXXXIII.)  Carriers  (see  title  LXXVI)  are  exempted  from 
arious  provisions  of  the  Act,  and  are,  moreover,  specially 
rotected,  in  the  following  manner  :— 

(a)  The  provisions  which  forbid  under  penalty  the  keeping 
f  explosives  except  in  a  factory,  magazine,  or  store,  lawfully 
xisting  or  licensed  under  the  Act,  or  in  registered  premises, 
o  not  apply  to  the  keeping  of  any  explosive  by  a  carrier  or 
ther  person  for  the  purpose  of  conveyance,  when  the  same  is 
eing  conveyed  or  kept  in  accordance  with  provisions  of  the 
.ct  with  respect   to  the   conveyance   of   explosives    (sections 

and  39). 

(b)  Where  a  carrier  is  prevented  from  complying  with  the 
Let  by  the  wilful  act,  neglect,  or  default  of  the  consignor  or 
onsignee  of  the  explosive,  or  other  person,  or  by  the  im- 
roper  refusal  of  the  consignee  or  other  person  to  accept 
elivery  of  the  explosive,  such  consignor,  consignee,  or  other 
erson  who  is  guilty  of  such  wilful  act,  neglect,  or  default,  or 
gfusal,  shall  be  liable  to  the  same  penalty  to  which  the  carrier 
;  liable  for  a  breach  of  the  Act,  and  his  conviction  shall 
xempt  the  carrier  from  any  penalty  or  forfeiture  under  the 
Let  (section  88). 

(c)  Nothing  in  the  Act  is  to  render  liable  to  any  penalty  or 
Drfeiture  any  carrier  or  warehouseman,  or  the  person  having 
harge  of  any  carriage,  for  any  act  done  in  breach  of  the  Act, 
'  he  prove  that  by  reason  of  stress  of  weather,  inevitable 
ccident,  or  other  emergency,  the  doing  of  such  act  was, 
nder  the  circumstances,  necessary  and  proper  (section  100). 
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Forfeiture  of  Explosives  and  Detention  of  Carriages. 

(LXXXIV.)  When  an  explosive  or  ingredient  is  forfeited 
under  the  Act  the  receptacle  in  which  it  is  contained  may  be 
forfeited,  and  a  Court  of  summary  jurisdiction  declaring  the 
forfeiture,  or  the  Secretary  of  State  directing  the  sale  or  dis- 
posal thereof,  may  require  the  owner  to  permit  the  use  of  any 
carriage  for  the  purpose  of  sale  or  disposal,  upon  payment  of 
reasonable  compensation  to  be  determined  in  case  of  dispute 
by  a  Court  of  summary  jurisdiction,  and  where  destruction  is 
directed  the  owner  and  the  person  having  possession  of  the 
explosive  and  the  owner  of  the  carriage  containing  it,  or  some 
of  them,  shall  destroy  it,  and  the  carriage  shall  be  detained,  if 
so  ordered  by  the  Court  or  Secretary  of  State,  pending  the 
destruction.  If  the  Secretary  of  State  is  satisfied  that  default 
has  been  made  in  complying  with  his  direction  or  that  of  the 
Court,  and  that  the  detention  of  the  carriage  will  not  secure 
the  safety  of  the  public,  and  that  it  is  impracticable,  having 
regard  to  the  safety  of  the  public  or  of  the  persons  employed 
in  such  destruction,  to  effect  the  same  without  using  such 
carriage,  or  otherwise  dealing  with  it  as  if  it  were  a  receptacle 
for  an  explosive  forfeited  under  the  Act,  the  Secretary  of 
State  may  direct  such  carriage  to  be,  and  it  may  be  accord- 
ingly, so  used  or  dealt  with  (section  96). 


Powers  of  Inspection  and  Search. 

(LXXXV.)  Large  powers  of  inspection  and  search  are 
given  by  the  Act  to  duly  authorised  officers,  and  it  is  provided 
that  the  Board  of  Trade  (now  the  Ministry  of  Transport)  may 
direct  any  inspector  of  railways  to  act  with  respect  to  any  rail- 
way as  an  inspector  under  the  Act.  It  seems,  however,  that 
other  duly  authorised  officers  may  carry  out  the  powers  of 
search  and  inspection  as  well  on  a  railway  as  elsewhere ;  but 
railways  are  excluded  from  the  provision  which  authorises  an 
entry  and  inspection  of  carriages  without  warrant  by  an  officer 
who  has  reasonable  cause  to  suppose  that  an  offence  against 
the  Act  which  endangers  life  is  being  committed  in  respect  of 
any  carriage  conveying,  loading,  or  unloading  any  explosive. 
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Any  person  who  by  himself  or  by  others,  fails  to  admit  into 
ny  place  occupied  or  under  the  control  of  such  person  any 
fficer  demanding  to  enter  under  section  73  (which  gives  a 
lower  of  search  in  respect  of  offences  against  the  Act),  or  in 
,ny  way  obstructs  him  in  the  execution  of  his  duty  under  the 
ection,  is  liable  to  a  penalty  not  exceeding  £50  and  to  forfeit 
,11  explosives  or  ingredients  thereof  in  his  possession  or  con- 
rol  at  the  time  of  the  offence  at  the  said  place  (sections  58, 
'3,  74,  75). 

Penalties. 

(LXXXVI.)  Any  person  who  is  found  committing  an  act 
or  which  he  is  liable  to  a  penalty  under  this  Act,  and  which 
ends  to  cause  explosion  or  fire  in  or  about  (inter  alia)  any  rail- 
way or  wharf  or  any  carriage,  may  be  apprehended  without 
varrant  by  a  constable,  an  officer  of  the  local  authority,  or  by 
my  agent  or  servant  of  or  other  person  authorised  by  the  rail- 
way company,  and  be  removed  from  the  place  at  which  he  is 
irrested  and  conveyed  as  soon  as  conveniently  may  be  before 
i  Court  of  summary  jurisdiction  (section  78). 

Any  person  found  guilty  of  an  offence  punishable  under  the 
ict  by  fine  only  may  be  imprisoned  with  or  without  hard 
abour  for  a  period  not  exceeding  six  months  if,  in  the  opinion 
)f  the  Court  which  tries  the  case,  the  offence  was  reasonably 
;alculated  to  endanger  the  safety  of  or  to  cause  serious  per- 
lonal  injury  to  any  of  the  public  or  the  persons  employed  in 
)r  about  (inter  alia)  any  railway,  wharf,  or  carriage,  or  to 
:ause  a  dangerous  accident,  and  was  committed  wilfully  by  the 
)ersonal  act,  personal  default,  or  personal  negligence  of  the 
jerson  accused,  and  that  a  pecuniary  fine  will  not  meet  the 
circumstances  of  the  case  (section  79). 

Notice  of  Accidents  and  Inquiries. 

(LXXXVII.)  Notice  of  the  following  accidents  is  to  be 
ient  to  the  Secretary  of  State  when  they  occur  in,  about,  or  in 
:onection  with  any  carriage  either  conveying  explosive,  or  on 
)r  from  which  an  explosive  is  being  loaded  or  unloaded  : — 

(a)  Every  accident  by  explosion  or  fire  causing  loss  of  life 
>r  personal  injury. 
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(b)  Every  accident  by  explosion  or  fire  if  the  amount  of 
explosive  being  conveyed,  loaded,  or  unloaded,  (i)  in  the  case 
of  gunpowder,  exceeds  half  a  ton ;  (ii)  in  the  case  of  any  other 
explosive,  whether  with  or  without  gunpowder,  is  200  lbs.  or 
more ;  provided  that  this  rule  shall  not  apply  where  no  explosive 
is  conveyed,  loaded,  or  unloaded  other  than  ammunition  of 
the  First  Division  of  the  Sixth  Class  (section  63  :  Order  in 
Council  No.  11,  St.  E.  &  0.  Rev.  1904,  vol.  4).  The  Secre- 
tary of  State  may  order  a  formal  inquiry  into  such  accident 
(section  66). 


SECTION  11. 

The  Carriage  of  Passengers'  Luggage. 

he  Liability  of  a  Carrier  of  Passengers  at  Common  Law  in 
Respect  of  Passengers'  Luggage. 

(LXXXVIII.)  There  is  no  rule  of  law  (apart  from  the  pro- 
sions  of  particular  statutes)  which  compels .  a  carrier  of 
issengers  to  carry  their  luggage,  either  at  all  or  under  any 
irticular  liability  (a). 

(a)  The  Absence  of  an  Implied  Obligation  to  Carry  Luggage. — It 
aild  not  for  a  moment  be  contended  that  every  person  who  professes 

carry  passengers  will  be  held  to  have  impliedly  professed  to  carry 
eir  luggage.  Not  only  is  authority  for  any  such  proposition  com- 
etely  lacking,  but  it  could  not  be  reconciled  with  the  undoubted 
oposition  that  a  carrier  has  an  unfettered  right  to>  decide  of  what  he 
ill  profess  to  be  a  common  carrier:  the  law  has  no  power  to  add  to 
s  profession  articles  not  in  fact  embraced  in  it  (see  title  III, 
ite  (a) ).  Therefore  if  a  carrier  of  persons,  even  though  he  profess  to 
:  a  common  carrier  of  them,  does  not  profess  to  carry  their  luggage, 
;  cannot  be  compelled  to  do  so. 

But,  in  fact,  stage-coach  proprietors  and  their  successors  in  the 
isiness  of  carrying  passengers  have  almost  invariably  consented  to 
rry  the  luggage  of  their  passengers.  No  doubt  that  if  such  a  carrier 
tequivocally  reserved  the  right  of  refusing  the  luggage  of  any  par- 
iular  passenger,  he  could  not  be  regarded  either  as  a  common  or 
en  a  public  carrier  of  passengers'  luggage,  and  there  is  nothing,  it  is 
bmitted,  in  the  fact  that  he  is  a  public  or  a  common  carrier  of  the 
ssengers  themselves  to  prevent  his  doing  this.  But  in  fact  the 
rriers  of  passengers,  ancient  or  modern,  took  no  such  precaution, 
id  when  a  carrier  is,  at  the  least,  a  public  carrier  of  persons,  and 
len  he  does  in  fact  habitually  carry  their  luggage,  it  cannot  fail  to  be 
sumed  against  him  that  he  is  at  least  a  public  carrier  of  their 
jgage,  and,  therefore,  if  he  carries  ft  without  a  special  contract,  he 
11  be  held  to  be  under  the  liability  of  a  common  carrier  in  respect  of 
"If  a  coachman  commonly  carry  goods,  and  take  money  for  so 
ing,  he  will  be  in  the  same  case  with  a  common  carrier,  and  is  a 
Tier  for  that  purpose,  whether  the  goods  are  a  passenger's  or  a 
anger's"  (Jones,  J.,  Lovett  v.  Hobbs  (1681)  2  Show.  127). 
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Liability  of  Railway  Companies  to  Carry  Passengers'  Luggage. 

(LXXXIX.)  Kailway  companies  are  compelled  by  their 
private  Acts  to  carry  the  personal  and  ordinary  luggage  (a)  of 
their  passengers  up  to  certain  weights  which  vary  with  the 
class  by  which  the  passenger  travels  (b),  without  any  charge 
beyond  that  paid  for  the  ticket  (c).  If  a  company  omits  to 
make  a  special  contract  for  the  carriage  of  passengers' 
luggage,  it  carries  it  under  the  liability  of  a  common  carrier, 
subject  to  an  implied  condition  that  when,  at  the  request  of  a 
passenger,  his  luggage  remains  under  his  control,  the  company 
shall  not  be  liable  for  loss  or  damage  which  reasonable  care  on 
his  part  would  have  prevented  (d). 

The  provisions  of  the  Carriers  Act,  1830,  apply  to  pas- 
sengers' luggage  (e),  and  special  contracts  for  the  carriage  of 
such  luggage  are  subject  to  the  provisions  of  section  7  of  the 
Eailway  and  Canal  Traffic  Act,  1854  (/). 

(a)  Personal  and  Ordinary  Luggage. — The  private  Acts  limit  the 
right  of  a  passenger  to  have  his  luggage  carried  to  that  which  is  truly 
his  personal  luggage.  "  The  railway  Acts,"  says  Cockburn,  C.J., 
"  have,  in  conformity  with  the  practice  of  carriers  under  the  old 
system,  taken  care  expressly  to  limit  the  right  of  the  passenger  to 
ordinary  luggage,  which  must  be  taken  to  mean  the  personal  luggage 
of  the  traveller  "  {Macrow  v.  G.  W.  Ry.  (1871)  L.  B.  6  Q.  B.  612,  at 
p.  618).  But  while  this  practice  of  carriers,  of  which  Cockburn,  C.J., 
speaks,  had,  no  doubt,  come  to  exist,  it  had  been  a  gradually  hardening 
practice,  and  it  is  very  doubtful  if  the  clear-cut  distinction  between 
personal  luggage  and  other  goods,  which  has  been  formulated  under 
the  Bailway  Acts,  ever  was  established  or  even  approached  at  common 
law.  It  was  certainly  unknown  in  Lord  Holt's  time:  for  he  held  that 
if  a  carrier  of  passengers  carried  their  luggage  without  extra  charge  he 
was  not  liable  for  the  luggage  at  all  (Middleton  v.  Fowler  ( (1698) 
1  Salk.  282;  Upshare  v.  Aidee  (1696)  1  Com.  25),  and  Jones,  J.,  in 
the  passage  cited  in  the  previous  title,  lays  down  that  if  the  coachman 
carries  luggage  for  passengers  he  must  equally  carry  goods  for  non- 
passengers.  These  views  are  plainly  inconsistent  with  the  existence  of 
a  special  class  of  articles  for  which  a  carrier  of  passenger's  luggage  is 
liable,  while  remaining  free  of  liability  for  other  goods  carried  by  the 
passenger.  It  seems,  however,  that  at  the  present  day  a  carrier  who 
is  not  within  the  Bailway  Acts  can  rely  on  and  is  bound  by  a  classifica- 
tion as  strict  as  that  applied  in  the  construction  of  those  Acts  (Jenkyns 
v.  Southampton  Steam  Packet  Co.  [1919]  2  K.  B.  135). 
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In  a  well-known  passage  in  his  judgment  in  Macrow  v.  G.  W.  By. 
(1871)  L.  E.  6  Q.  B.  612,  at  p.  622),  Cockburn,  C.J.,  states  the 
istinction  between  personal  luggage  and  other  goods: — "  We  hold  the 
•ue  rule  to  be  that  whatever  the  passenger  takes  with  him  for  his 
ersonal  use  or  convenience  according  to  the  habits  or  wants  of  the 
articular  class  to  which  he  belongs,  either  with  reference  to  the 
nmediate  necessities,  or  the  ultimate  purpose  of  his  journey,  must  be 
onsidered  as  personal  luggage.  This  would  include,  not  only  all 
rticles  of  apparel,  whether  for  use  or  ornament  .  .  but  also  the 
un-case  or  the  fishing  apparatus  of  the  sportsman,  the  easel  of  the 
rtist  on  a  sketching  tour,  or  the  books  of  the  student,  and  other 
rticles  of  an  analogous  character,  the  use  of  which  is  personal  to  the 
raveller,  and  the  taking  of  which  has  arisen  from  the  fact'  of  his 
Durneying. "  If  these  words  be  susceptible  of  criticism,  it  is  that,  in 
iew  of  other  authorities,  they  are  somewhat  too  wide.  Thus  the 
ketches  of  an  artist  are  not  his  personal  luggage  (Mytton  v.  M.  By. 
1859)  28  L.  J.  Ex.  385,  a  decision  which  has  been  overruled  on  the 
lain  question  decided),  and  this  cannot  but  raise  a  doubt  as  to  the 
asel.  The  money  and  title  deeds  of  a  client  are  not  the  personal 
uggage  of  his  solicitor  who  is  taking  them  for  use  in  a  lawsuit,  and 
Jyles,  J.,  thought  that  a  man's  own  title  deeds  would  not  be  his 
ersonal  luggage  (Phelps  v.  L.  &  N.  W.  By.  (1865)  19  C.  B.  (N.  S.) 
21).  As  regards  the  solicitor,  the  case  illustrates  a  wider  rule,  that 
whatever  is  carried  merely  for  the  purposes  of  trade  or  business  is  not 
ersonal  luggage  (G.  N.  By.  v.  Shepherd  (1852!)  8  Ex.  30).  But  a 
svolver,  ear-defenders,  binocular  glasses,  and  a  flashlamp1,  when 
arried  by  an  officer  of  the  Boyal  Garrison  Artillery  in  time  of  war,  are 
is  personal  luggage  (Jenkyns  v.  Southampton  Steam  Packet  Co., 
wpira).  The  size  and  shape  are  also  material  to  the  question  whether 
n  article  is  personal  luggage.  So  a  large  rocking-horse  (Hudston  v. 
f.  By.  (1869)  L.  B.  4  Q.  B.  366),  an  invalid-chair  carried  for  the  use 
f  an  invalid  passenger  (Cusack  v.  L.  *  N.  W.  By.  (1891)  17  T.  L.  B. 
52),  and  a  bicycle  (Britten  v.  G.  N.  By.  [1899]  1  Q.  B.  243)  are  not 
ersonal  luggage.  The  much-debated  case  of  a  typewriter  is  not, 
erhaps,  capable  of  solution  save  in  reference  to  the  circumstances  of 
le  passenger  who  carries  it.  Thus,  in  Ireland,  the  question  whether 
sewing  machine  is  personal  luggage  has  been  held  to  depend  on 
hether  it  is  carried  by  a  lady  for  personal  use  or  by  a  professional 
smpstress  (Shannon  v.  M.  G.  W.  By.  (1898)  33  I.  L.  T.  B.  33). 

The  purpose  for  which  the  article  is  carried  is,  as  Cockburn,  C.J., 
ates,  material  on  this  question.  While  a  pair  of  sheets  carried  for 
se  on  the  journey  may  well  be  personal  luggage,  sheets  and  blankets 
irried  for  use  in  a  new  home  are  not  (Macrow  v.  G.  W.  By.,  supra). 

If  a  railway  company  knowingly  permits  a  passenger  to  carry  as 
;rsonal  luggage  that  which  in  truth  is  not  personal  luggage,  the  com- 
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pany  is  liable  for  it  as  though  it  were  personal  luggage  (G.  N.  By.  v. 
Shepherd,  supra;  Cahill  v.  L.  &  N.  W  By.  (1863)  13  C.  B.  (N.  S.) 
818;  Wilkinson  v.  L.  &  Y.  By.  [1907]  2  K.  B.  222).  So  if  it  be 
overweight,  but  the  company  accepts  it  without  demur  (G.  N.  By.  v. 
Shepherd,  supra).  But  where  a  passenger  delivers  as  his  personal 
luggage  good's  which  are  not  personal  luggage  but  so  packed  that  the 
company  has  no  means  of  judging  of  their  nature,  it  matters  not 
whether  the  passenger  acts  in  good  faith  or  not,  the  company  is  under 
no  liability  for  such  goods,  as  there  is  no  contract  to  carry  them,  and 
they  are  not  lawfully  on  the  company's  premises  (Belfast  &  Ballymena 
By.  v.  Keys  (1861)  9  H.  L.  C.  556;  Cahill  v.  L.  &  N.  W.  By.,  supra; 
Gilbey  v.   G.  N.  By.   (1920)  36  T.  L.   E.   562). 

When  a  bag  which  is  carried  as  the  personal  luggage  of  a  passenger 
contains  articles  belonging  to  another  person,  and  no  disclosure  is 
made  to  the  company,  the  true  owner  has  no  right  of  action  against 
the  company  on  the  contract  if  the  goods  are  injured  (Becker  v.  G.  E. 
By.  (1870)  L.  E.  5  Q.  B.  241).  The  Court  was  disposed  to.  go  further 
and  deny  him  any  right  of  action  at  all.  But  this  view  was  based  on 
the  dicta  in  Alton  v.  M.  By.  ( (1865)  19  C.  B.  (N.  S.)  213),  which  have 
since  been  disapproved.  There  is  now  express  authority  that  the 
owner  can  sue  in  tort  if  his  property  is  injured  while  lawfully  on  the 
company's  premises;  and  that  where  a  servant  is  carrying  as  his 
personal  luggage  his  livery  which  is  the  property  of  his  master  the 
livery  is  lawfully  on  the  company's  premises  (Meux  v.  G.  E.  By. 
[1895]  2  Q.  B.  387).  This  decision,  however,  leaves  open  the  question 
whether  the  existence  of  the  relation  of  master  and  servant  is  im- 
portant; that  is  to  say,  whether  a  person  could  recover  for  injury  to 
his  property  when  it  was  being  carried  as  the  personal  luggage  of  one 
who  is  not  his  servant,  and  for  whose  use  the  goods  were  not  specifically 
appropriated.  It  does  seem  to  have  been  decided  in  Jenkyns  v. 
Southampton  Steam  Packet  Co.  (supra)  that,  where  a  passenger  carries 
an  article  of  personal  luggage  of  which  he  is  a  bailee,  he  can  sue  the 
carrier  for  its  loss.  A  servant  can  recover,  certainly  in  tort,  possibly 
in  contract,  for  injury  to  his  own  personal  luggage  in  transit  notwith- 
standing that  his  ticket  was  paid  for  by  his  master  (Marshall  v.  York, 
Newcastle  &  Berwick  By.  (1851)  11  C.  B.  655). 

Where  there  is  a  through  contract  for  the  carriage  of  a  passenger 
and  his  luggage,  the  contracting  company  is,  of  course,  prima  facie 
liable  for  loss  or  injury  to  the  luggage  throughout  the  journey  (Kent  v. 
M.  By.  (1874)  L.  E.  10  Q.  B.  1).  If  it  limits  its  liability  off  its  own 
lines,  it  must  prove  that  a  casualty  occurred  after  it  had  handed  over 
the  luggage  to  another  company  if  it  is  to  escape  liability  for  it 
(Kent  v.  M.  By.,  supra).  The  non-contracting  companies  are  certainly 
liable  if  the  luggage  is  injured  on  their  respective  lines  through  their 
negligence— for  it  is  lawfully  there  (Hooper  v.  L.  &  N.  W.  By.  (1881) 
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43  L.  T.  570;  see  also  Martin  v.  Great  Indian  Peninsula  Ry.  (1867) 
L.  E.  3  Ex.  9).  But  it  is  submitted  that  they  are  also  liable  as 
carriers,  as  each  of  them  accepts  the  luggage  for  carriage  for  reward, 
and  mere  acceptance  of  goods  by  a  carrier  for  carriage  for  reward  is 
sufficient  to  charge  him  as  such. 

(b)  The  Private  Acts. — Some  of  the  very  early  private  Acts  pur- 
ported to  relieve  the  companies  from  liability  for  passenger's  luggage 
in  such  wide  terms  as  would  seem  to  have  included  luggage  in  the  van 
and  not  merely  luggage  which  remains  in  the  care  of  the  passenger 
(see  the  terms  of 'the  Acts  in  question  in  Mytton  v.  M.  Ry.  ((1859) 
28  L.  J.  Ex.  385;  and  Marshall  v.  York,  Newcastle  &  Berwick  Ry., 
supra,  at  p.  665n).  In  the  latter  case,  however,  the  Court  seem  to 
have  thought  that  the  company  might  have  been  liable  notwithstanding 
the  Act.  It  is  hardly  to  be  supposed  that  any  Act  in  this  form  is  now 
in  force.  A  railway  company  has  no  power  to  make  a  by-law  which 
requires  passengers'  luggage  to  be  booked  and  paid  for,  as  such  a 
by-law  is  void  as  being  repugnant  to  the  statutory  provisions  which 
define  its  obligation  to  carry  such  luggage  (Williams  v.  G.  W  Ry. 
(1854)  10  Ex.  15).  But  the  obligation  to  carry  luggage  is  imposed  for 
the  benefit  of  the"  passenger,  and  not  out  of  regard  to  considerations  of 
public  interest  apart  from  this.  Therefore,  a  passenger  can,  for 
valuable  consideration  in  the  shape  of  a  reduced  fare,  surrender  his 
right  to  have  his  luggage  carried  (Rimsey  v.  N.  E.  Ry.  (1863)  8  L.  T. 
666).  In  this  matter  the  Legislature  has  intervened  to  impose 
maximum  fares  and  to  compel  the  companies  to  carry  luggage  without 
any  charge  save  whatever  fare  not  exceeding  the  statutory  maximum 
the  company  elects  to  charge,  and  it  is,  therefore,  clear  that  a  company 
cannot  contract  .out  of  the  liability  to  carry  luggage  while  charging 
the  maximum  published  fare.  The  question  is  entirely  different  from 
that  raised  by  the  decision  in  Clarke  v.  West  Ham  Corporation  ([1909] 
2  K.  B.  858),  which  was  whether  at  the  maximum  fare  a  carrier  can 
contract  out  of  the  liability  for  negligence  (see  title  LXVIII,  note  (b) ). 

(c)  The  Price  of  Carriage. — A  railway  company  does  not  carry 
passengers'  luggage  gratuitously:  the  fare  is  paid  in  respect  of  the 
carriage  of  the  passenger  and  his  luggage  (G.  W.  Ry.  v.  Goodman 
(1852)  12  C.  B.,  313,  Cresswell,  J.,  at  p.  317;  Cohen  v.  8.  E.  Ry., 
(1877)  2  Ex.  D.  253,  MeUish,  L.J.,  at  p.  258;  Casswell  v.  Cheshire 
Lines  Committee  [1907]  2  K.  B.  499,  A.  T.  Lawrence,  J.,  at  p.  506). 

(d)  The  Liability. — Railway  companies  are  public  carriers :  and 
therefore  whatever  goods  they  carry  in  fact  they  carry  under  the 
liability  of  common  carriers  unless  they  contract  out  of  that  liability. 
A  special  contract  for  the  carriage  of  passengers'  luggage  is  seldom 
made,  and  therefore  railway  companies  are  very  generally  under  the 
liability  of  common  carriers  in  respect  of  it.  This  has  been  many 
bimes  decided,  or,  it  would  perhaps  be  more  correct  to  say,  many  times 
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recognised  as  unquestionable  (Richards  v.  L.  B.  &  8.  C.  Ry.  (1849) 
7  C.  B.  839;  Munster  v.  8.  E.  Ry.  (1858)  4  C.  B.  (N.  S.)  676;  Le 
Conteur  v.  L.  *  S.  W.  Ry.  (1865)  L.  B.  1  Q.  B.  54;  Agrell  v.  L.  & 
N.  W  Ry.  (1876)  34  L.  T.  134n;  Cohen  v  <S.  E.  Ry.  (1877)  2  Ex.  D. 
253;  G.  W   Ry.  v.  Bunch  (1888)  13  A.  C.  31), 

Cockburn,  C.J.,  thought  that  it  would  be  more  convenient  if  the 
liability  for  a  passenger's  luggage  were  assimilated  to  the  liability  for 
the  passenger  himself,  but  he  recognised  that  the  law  was  too  firmly 
settled  to  be  shaken  (Macrow  v.  G.  W.  Ry.  (1871)  L.  B.  6  Q.  B.  612, 
at  p.  618).  But  a  tendency  in  that  direction  is  observable  even 
though  the  liability  in  normal  circumstances  is  too  well  settled  to  be 
affected.  Thus,  articles  which  a  passenger  carries  about  his  person,  in 
his  pockets  or  otherwise,  have  been  held  to  be  carried  under  the  same 
liability  as  the  carrier  undertakes  towards  the  passenger  himself 
(Smitton  v.  Orient  Steam  Navigation  Co.  (1907)  96  L.  T.  848),  and, 
in  respect  to  articles  which  are  carried,  at  his  request,  with  him,  and 
under  his  control,  there  is  an  implied  condition  that  he  shall  use  due 
care  to  preserve  them  :  so  that  the  carrier  will  not  be  liable  for  loss  or 
injury  which  due  care  on  his  part  would  have  prevented  (Richards 
v.  L.  B.  &  8.  C.  Ry.,  supra;  Talley  v.  G.  W.  Ry.  (1870)  L.  B.  6  C.  P. 
44;  G.  W.  Ry.  v.  Bunch,  supra;  and  as  to  the  necessity  of  the 
passenger's  request,  Munster  v.  8.  E.  Ry.,  supra). 

The  liability  of  a  railway  company  for  passengers'  luggage  begins 
when  the  luggage  is  received  for  transit  by  one  of  the  company's 
servants  authorised  to  receive  it.  If  a  company  allows  a  person  to 
conduct  himself  as  a  porter  and  to  receive  and  deal  with  luggage  as  only 
an  authorised  porter  could  be  expected  or  ought  to  be  permitted  to 
deal  with  it,  the  company  will  not  be  heard  to  deny  his  authority 
(Soanes  v.  L.  &  8.  W.  Ry.  (1919)  35  T.  L.  B.  267).  But  every  com- 
mon carrier  has  a  right  to  refuse  goods  which  are  tendered  at  an 
unreasonable  time,  and,  in  particular,  when  tendered  too  long  before 
the  start  of  the  contemplated  journey  (see  title  IV,  note  (c) ).  How 
long  before  a  train  starts  a  company  is  bound  to  receive  luggage  for  it 
is  a  question  of  fact  (G.  W.  Ry.  v.  Bunch,  supra),-  but  if  a  porter  does 
in  fact  receive  it  at  a  time  so  long  before  the  train  starts  as  to  be 
unreasonable,  his  act  will  not  bind  the  company  or  make  it  liable  for 
the  luggage,  for  the  law  will  not  imply  that  such  an  act  is  within  the 
porter's  authority  (G.  W.  Ry.  v.  Bunch,  supra).  But  while  a  porter 
cannot  bind  the  company  if  he  offers  to  take  charge  of  luggage  for  a 
lengthy  or  indefinite  period  (G.  W  Ry.  v.  Bunch,  supra;  Welch  v. 
L.  &  N.  W.  Ry.  (1886)  34  W.  B.  166),  it  is  assumed  to  be  within  his 
authority  to  take  charge  of  it,  when  tendered  at  a  reasonable  time, 
while  the  passenger  takes  his  ticket  (Leach  v.  8.  E.  Ry.  (1876)  34 
L.  T.  134),  or  does  other  things  reasonably  incidental  to  the  beginning 
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f  his  journey,  as  meeting  a  fellow  traveller  (G.  W.  Ry.  v.  Bunch, 
upra,  Lord  Macnaghten,  at  pp.  58-59);  and  the  exhibition  of  a  notice 
y  the  company  expressly  stating  that  porters  are  not  authorised  to 
eceive  luggage  for  safe  custody  cannot  be  prayed  in  aid  to  exclude  this 
lability  (Lovell  v.  L.  0.  &  D.  Ry.  (1876)  34  L.  T.  127).  Where 
jggage  was,  with  the  approval  of  a  station  inspector,  placed  and 
2ft  in  a  reserved  sleeping  compartment  an  hour  before  the  train 
tafted,  the  company  was  held  to  have  accepted  it  for  carriage 
Steers  v.   M.   Ry.    (1920)  36  T.   L.   E.   703). 

At  the  end  of  the  journey  the  passenger  must  be  ready  to  take 
elivery  of  his  van-luggage  in  a  reasonable  time,  and  the  company  is 
tot  liable  for  luggage  which  a  passenger  allows  to  remain  on  the  plat- 
orm  after  the  expiration  of  such  a  time  (Firth  v.  N.  E.  Ry.  (1888) 
■6  L.  T.  467).  A  porter  has  no  more  authority  to  take  charge  of 
uggage  for  an  indefinite  time  after  transit  than  he  has  to  do  so  before 
ransit  (Hodgkinson  v.  L.  &  N.  W.  Ry.  (1884)  14  Q.  B.  D.  228).  The 
ompany  is  under  a  correlative  duty  to  have  the  luggage  ready  for 
lelivery  at  the  usual  place  of  delivery  in  a  reasonable  time  after  the 
rain  arrives,  and  it  remains  liable  until,  having  done  this,  the 
lassenger  takes  delivery,  or  a  reasonable  time  elapses  after  the  com- 
lany  has  been  ready  to  deliver  (Patscheider  v.  O.  W.  Ry.  (1878) 
!  Ex.  D.  153).  A  company  might  contract  merely  to  carry  a  passenger 
rom  A  to  B,  and,  if  such  were  the  case,  delivery  of  his  luggage  on  the 
ilatform  at  B  is  all  that  can  be  required  of  the  company  (Richards  v. 
j.  B.  &  S.  C.  Ry.,  supra),  though  the  Railway  and  Canal  Commission 
ould  undoubtedly  require  the  company  to  do  more  than  this  in  exercise 
f  its  jurisdiction  as  to  facilities.  But  if  a  company  does  in  fact  pro- 
ide  porters  to  convey  passengers'  luggage  from  the  trains  to  their 
ehicles  in  the  station,  then,  when  a  porter  is  so  employed,  delivery 
s  not  complete  until  the  luggage  is  so  disposed  .of ;  and,  even  when  it 

5  loaded  on  a  cab,  the  company's  liability  may  continue  until  the 
assenger  reaches  the  cab  which  has  been  found  for  him,  and,  as  it 
^ere,  takes  control  of  the  situation  (Butcher  v.  L.  &  8.  W.  Ry.  (1855) 

6  C.  B.  13}. 

(e)  See  title  XXVII,  note  (g). 

(f)  See  title  XXI,  note  (d). 


SECTION  12. 

Maximum  Bates  and  Charges. 

The  General  Scope  of  the  (Rates  and  Charges)  Order 
Confirmation  Acts. 

(XC.)  Prior  to  1888  the  charging  powers  of  railway  com- 
panies were  not  the  subject  of  any  general  or  comprehensive 
legislation.  Parliament  had  passed  many  Acts  which  regu- 
lated the  charging  powers  of  particular  railway  companies, 
but,  in  spite  of  a  certain  uniformity  in  the  form  of  these 
enactments,  the  matter  had  become  one  of  great  complexity 
and  considerable  confusion.  As  a  result  of  the  process  of 
amalgamation,  the  charging  powers  of  one  company  might 
have  to  be  sought  in  a  number  of  Acts,  each  of  which  applied 
to  its  own  particular  section  of  railway,  and  to  no  other.  In 
some  instances  the  measure  of  uniformity  in  the  form  of  these 
charging  Acts  which  was  achieved  merely  served  to  perpetuate 
ambiguity.  This  was  particularly  the  case  in  regard  to  the 
clause  which  authorised  the  maximum  charges.  These 
charges  were  authorised  "  for  the  conveyance  of  animals  and 
goods,  including  the  tolls  for  the  use  of  their  railways  and 
wagons  and  trucks,  and  for  locomotive  power,  and  every  other 
expense  incidental  to  such  conveyance,  except  a  reasonable 
sum  for  loading,  covering,  and  unloading  of  goods  at  any 
terminal  station  of  such  goods,  and  for  delivery  and  collection, 
and  any  other  services  incidental  to  the  duty  or  business  of  a 
carrier,  where  such  services  or  any  of  them  are  or  is  performed 
by  the  company."  This  provision  was  founded  on  a  dis- 
tinction between  "  conveyance  "  and  "  any  other  services 
incidental  to  the  duty  or  business  of  a  carrier  "  which  the 
Acts  did  not  explain,  and  which  was  only  explained,  after 
considerable  difference  of  opinion,  by  means  of  an  elaborate 
historical  enquiry  into  the  state  of  affairs  which  existed,  or 
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is  presumed  to  have  existed,  when  the  distinction  first 
peared  in  private  Acts  (see  Hall  v.  L.  B.  $  S.  C.  Ry.  (1885) 
By.  &  Can.  Tr.  Cas.  398;  (1886)  5  ib.  28;  Sowerby  v.  G.  N. 
I.  (1891)  7  ib.  156;  Foster  v.  G.  E.  Ry.  [1920]  2  K.  B. 
4  and  title  XCII,  note  (a) ).  Furthermore,  it  was  necessary 
read  into  the  proviso,  beginning  "  except,"  not  only  a 
ovision  that  these  services  were  outside  those  covered  by 
e  conveyance  rate,  but  also  an  independent  power  to  charge 
reasonable  sum  in  respect  of  them.  This  construction  was, 
^th  hesitation,  adopted  by  the  Courts  (see  cases  cited  above). 

Section  24  of  the  Eailway  and  Canal  Traffic  Act,  1888, 
intains  elaborate  provisions  for  the  creation  and  enforcement 
a  new  code.  "  Notwithstanding  any  provision  in  any 
meral  or  special  Act,"  every  railway  company  was  required 
>  submit  to  the  Board  of  Trade  "  a  revised  classification  of 
erchandise  traffic,  and  a  revised  schedule  of  maximum  rates 
id  charges,"  which  should  fully  state  "  the  nature  and 
xiounts  of  all  terminal  charges  proposed  to  be  authorised  in 
aspect  of  each  class  of  traffic,  and  the  circumstances  under 
hich  such  terminal  charges  are  proposed  to  be  made."     It 

to  be  noted  that,  contrary  to  the  scheme  of  the  earlier  Acts, 
)lls  were  excluded,  and  terminal  charges  were  required  to  be 
xed.  The  section  went  on  to  empower  the  Board  of  Trade 
)  hear  all  parties  whom  the  Board  considered  to  be  interested, 
md  thereafter  to  embody  in  a  Provisional  Order  the  classifica- 
on  and  schedule  as  agreed  upon  by  the  Board  and  each 
iparate  railway  company;  or,  failing  such  agreement,  to 
etermine  the  classification  and  schedule  which  the  Board 
Dnsidered  to  be  just  and  reasonable,  and  to  submit  a  report 
lereon  to  Parliament.  In  the  former  case  the  Board  was 
jquired  to  submit  a  Bill  to  Parliament  to  confirm  the  Pro- 
isional  Order,  and  in  the  latter  it  was  empowered  and,  on  the 
jquest  of.  the  railway  company,  required  to  embody  the 
ossification  and  schedule  in  a  Provisional  Order  and  to  pro- 
are  a  Bill  to  be  introduced  to  confirm  it.  In  either  case  the 
rovisionah  Order  was  required  to  be  set  out  at  length  in  the 
ill.     In  case  of  opposition  to  the  Bill  a  further  hearing  before 

select  committee  or  a  joint  committee  was  authorised,  and 
le  Bill  when  passed  was  declared  to  be  a  public  general  Act. 


266  MAXIMUM   BATES   AND   CHARGES. 

As  a  result  of  these  provisions,  in  the  years  1891  and  1892 
Parliament  passed  the  (Bates  and  Charges)  Order  Confirmation 
Acts,  one  of  which  is  applicable  to  every  railway  in  the  king- 
dom, and  all  of  which,  with  a  few  exceptions,  are  in  the  same 
terms.  The  Acts  consist  of  four  sections  :  the  first  declares 
the  short  title;  the  second  provides  for  the  coming  into  force 
of  the  Order;  the  third  provides  that  the  Order  shall  be  read 
and  construed  subject  to  the  provisions  of  the  Railway  and 
Canal  Traffic  Acts,  and  the  fourth,  which  is  discussed  in 
title  XCI.  below,  empowers  the  company  to  make  the  charges 
contained  in  the  Order.  Appended  to  the  Act  is  the  Pro- 
visional Order  which  contains  the  schedules  and  .classification. 
At  the  head  of  the  Order  appears  a  list  of  contents,  of  which 
the  first  three  items  are  ' '  Provisions  as  to  maximum  rates  and 
charges,"  "  Provisions  as  to  fixing  rates  and  charges,"  and 
"  Miscellaneous  Provisions."  These  provisions  are  discussed 
below.  Then  follows  the  "Appendix,"  which  consists  of  a 
list  of  the  railways  to  which  the  Order  applies  in  addition  to 
those  of-  the  company  whose  name  is  prefixed  to  the  title  of 
the  Act.  The  railways  appearing  in  the  Appendix  are,  for  the 
most  part,  jointly-owned  railways  of  which  the  named  company 
is  joint  owner,  and  railways  worked  but  not  owned  by  that 
company.  The  Appendix  also  contains  saving  provisions 
which  maintain  the  pre-existing  law  as  to  charges  on  particular 
portions  of  the  company's  railway  and  provisions  which 
authorise  portions  of  the  line  (for  instance,  large  bridges)  to 
be  treated  as  being  of  a  conventional  length  for  the  purpose 
of  calculating  charges.  Then  follow  the  "  Scales  of  maximum 
rates  and  charges,"  which  are  divided  into  six  parts.  Part  I. 
contains  a  table  of  the  conveyance  rates  and  terminal  charges 
for  merchandise  in  Class  A,  all  of  which  are  on  a  tonnage 
basis.  But  no  figures  for  service  terminals  are  given  as 
regards  this  class  (see  title  XCIV,  note  (a)).  Then  follow 
tables  of  rates  and  charges  for  merchandise  in  Class  A.  on 
portions  of  the  company's  railway  on  which  special  rates  and 
charges  are  authorised  for  such  merchandise.  Thirdly,  this 
part  contains  a  table  of  maximum  rates  and  terminal  charges, 
on  a  tonnage  basis,  for  merchandise  in  Classes  B.,  C,  1,  2,  3, 
4,  and  5.     This  table  contains  service  terminals  in  respect  of 
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iry  class  except  Class  B.     Then  follow  tables  dealing  with 

rates  and  terminal  charges  on  any  portion  of  the  line  on 
ich  special  charges  are  authorised  in  respect  of  merchandise 
any  of  the  last-named  classes.  Part  II.  contains  the  rates 
1  terminal  charges  chargeable  for  the  carriage  of  animals. 

rates  or  charges  are  given  for  the  conveyance  of  wild 
mals,  which  come  under  Part  IV.  Part  III.  contains  the 
irges  for  carriages.  These  charges  apply  to  ''  every 
•riage  of  whatever  description  not  included  in  the  classifica- 
a,  and  not  being  a  carriage  adapted  and  used  for  travelling 

the  railway."  Part  IV.  is  termed  the  "  Exceptional 
iss,"  and  is  discussed  at  length  in  title  CI  below.  Part  V. 
lis  with  perishable  merchandise  conveyed  by  passenger 
ins,  for  which  rates  and  charges  are  authorised  thereby, 
e  provisions  of  this  part  are  singular  in  that  they  extend 
pond  matters  of  charge  and  deal  with  the  law  as  to  facilities, 
e  company  is  required  to  give  reasonable  facilities  for  the 
iveyance  of  "  perishables  "  by  passenger  trains.  The 
rd  is  confined  to  the  articles  enumerated  in  three  divisions, 
■  which  different  rates  are  prescribed.  The  provisions  of 
s  part,  so  far  as  they  relate  to  facilities,  are  set  out  and 
cussed  in  title  CXXXVII,  note  (c),  where  the  articles  in  the 
•ee  divisions  are  enumerated.  This  part  is  also  noteworthy 
that  it  exempts  the  company  from  any  obligation  to  give 
silities  for  the  conveyance  of  other  merchandise  (which  does 
t,  of  course,  include  passengers'  luggage)  by  passenger 
in.  This  is  almost  the  only  statutory  provision  which  with- 
iws  a  conveyance  service  from  the  ambit  of  the  provisions 
to  the  affording  of  facilities.  The  legal  position  where  a 
npany  waives  this  right,  and  offers  to  carry  other  mer- 
mdise  by  passenger  trains,  has  given  rise  to  some  discussion, 
i  the  authorities  will  be  found  in  title  CXXXVIII,  note  (g). 
rt  VI.  contains  provisions  and  a  scale  of  extra  charges  above 

tonnage  rate  for  the  conveyance  •  of  small  parcels  by 
rchandise  trains. 

Then  follows  the  classification,  which  is  identical  in  all  the 
lers.  There  is  a  prima  facie  presumption,  applicable  in 
istruing  the  classification,  that  all  forms  of  merchandise 
ffic  which  were  carried  as  articles  of  commerce  at  the  date 
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of  the  Order  are  included  in  it  (Lord  Parmoor,  William 
Warners  Sons  $  Co.  v.  M.  Ry.  [1918]  A.  C.  616,  at  p.  621). 

Section  24  (11)  of  the  Eailway  and  Canal  Traffic  Act,  1888, 
is  in  these  terms  : — At  any  time  after  the  confirmation  of  any 
Provisional  Order  under  this  section  any  railway  company  may, 
and  any  person  upon  giving  not  less  than  twenty-one  days' 
notice  to  the  railway  company  may,  apply  in  the  prescribed 
manner  to  the  Board  of  Trade  to  amend  any  classification  and 
schedule  by  adding  thereto  any  articles,  matters,  or  things, 
and  the  Board  of  Trade  may  hear  and  determine  such  applica- 
tion, and  classify  and  deal  with  the  articles,  matters,  or 
things  referred  to  therein  in  such  manner  as  the  Board  of 
Trade  shall  think  right.  Every  determination  of  the  Board  of 
Trade  under  this  sub-section  shall  forthwith  be  published  in 
the  "  London  Gazette,"  and  shall  take  effect  as  from  the  date 
of  the  publication  thereof. 

This  section  does  not  give  the  Board  of  Trade  power  to 
move  articles  already  classified  to  another  class,  but  merely 
gives  power  to  classify  articles  which  are  unclassified.  But 
the  power  to  "  deal  with  the  articles,  matters,  or  things  .  .  . 
in  such  manner  as  the  Board  of  Trade  shall  think  right," 
includes  the  power  not  merely  to  classify  an  article,  but  also 
to  prescribe  the  form  or  condition  in  which  it  must  be  tendered 
to  the  company  so  as  to  be  within  a  certain  class  (Ex  parte 
L.  $  N.  W.  Ry.  (1909)  100  L.  T.  998). 

Section  20  of  the  Provisional  Orders  provides  as  follows  : — 
In  -r-espect  of  any  merchandise  or  article  of  any  description 
which  is  not  specified  in  the  classification,  the  company  may, 
unless  and  until  such  merchandise  or  article  is  duly  added  to 
this  classification  or  schedule  pursuant  to  sub-section  eleven 
of  section  twenty-four  of  the  Railway  and  Canal  Traffic  Act, 
1888,  make  the  charges  which  are  by  this  schedule  authorised 
in  respect  of  merchandise  and  things  in  Class  3. 

Questions  as  to  the  proper  construction  of  the  classification 
or  schedule,  and  as  to  whether  particular  articles  are  within 
one  part  of  it  or  another,  may  arise  in  actions  at  law  or  in 
proceedings  before  the  Commission.  If  a  railway  company 
sues  for  the  recovery  of  charges,  and  the  defendant  claims 
that  his  goods  are  not  properly  chargeable  under  the  heading 
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which  the  charges  sued  for  are  authorised,  the  construction 
the  classification  or  schedule  falls  to  be  determined  in  an 
■ion  at  law.  William  Warner's  Sons  fy  Co.  v.  M.  Ry. 
L918]  A.  C.  616)  is  such  a  case. 

The  Commission  may  be  called  upon  to  construe  the  classi- 
ition  and  schedules  in  proceedings  of  two  kinds.     Section  10 

the  Eailway  and  Canal  Traffic  Act,  1888,  provides  as 
lows  : — Where  any  question  or  dispute  arises,  involving  the 
jality  of  any  toll,  rate,  or  charge,  or  portion  of  a  toll,  rate, 

charge,  charged  or  sought  to  be  charged  for  merchandise 
iffic  by  a  company  to  which  this  part  of  this  Act  applies,  the 
mmissioners  shall  have  jurisdiction  to  hear  and  determine 
3  same,  and  to  enforce  payment  of  such  toll,  rate,  or  charge, 
so  much  thereof  as  the  Commissioners  decide  to  be  legal. 

Applications  under  this  section  which  involved  the  con- 
•uction  of  the  classification  or  schedules  were  decided  by  the 
immissioners  in  Bovril,  Ltd.  v.  G.  W.  Ry.  (  (1904)  12  Ry. 
Can.  Tr.  Cas.  151),  L.  $  N.  W-  Ry.  v.  Society  of  Motor 
mufacturers  (  (1911)  14  ib.  294),  and  N.  E.  Ry.  v.  Reckitt 
Sons  (  (1913)  15  ib.  137).  But  in  Thos.  Ward,  Ltd.  v.  M.  Ry. 
1917)  16  ib.  178),  in  a  similar  application,  the  question  of 
risdiction  was  raised,  the  company  contending  that  a  question 

to  the  identity  of  a  particular  article  could  be  determined 
ly  in  an  action  at  law.  The  Commission  held  that  it  had  juris- 
jtion,  and  this  decision  was  upheld  by  the  Court  of  Appeal. 
>rd  Cozens-Hardy,  M.R.  (at.  p.  201),  said: — "The  argu- 
;nt  of  the  railway  company  has  been  this  :  section  10  is  of 

wider  application  than  this  :  it  enables  the  Commissioners 
decide  whether  the  toll,  rate,  or  charge  is  in  excess  of  the 
mpany's  powers;  it  does  not  extend  to  any  case  in  which, 
being  admitted  that  the  schedule  of  charges  is  proper,  the 
ly  question  is  as  to  the  identity  of  the  goods  in  respect  of 
uch  the  dispute  arises,  and  whether  they  ought  properly  to 

charged  as  files,  or  as  scrap  steel  or  scrap  iron.  Now  I 
nnot  read  section  10  in  the  narrow  sense  in  which  the 
plicants  view  it.  It  seems  to, me  that  it  clearly  applies  to 
i  case  where  the  question  for  decision  is  whether  a  legal 
arge  in  respect  of  a  particular  article  was  properly  charged 
ainst  the  particular  trader,  who  says  :  '  The  article  for  which 
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you  make  that  charge  is  one  which  does  not  fall  within  that 
description.'  In  my  opinion,  apart  from  authority,  I  think 
the  jurisdiction  of  the  Commissioners  under  section  10  plainly 
includes  a  case  like  the  present,  and  I  see  no  grounds  for 
cutting  down  its  meaning."  Traders  Traffic  Conference  v. 
M.  Ry.  (  (1917)  16  ib.  232)  is  a  later  case  of  the  same  descrip- 
tion which  appears  to  have  been  brought  under  the  provisions 
of  section  10. 

When  the  dispute  is  as  to  whether  a  certain  article  comes 
under  one  designation  in  the  classification  or  another,  this  is, 
of  course,  a  question  which  the  Commissioners  can  decide 
absolutely,  but  if  the  decision  be  that  the  article  is  unclassified, 
the  Commissioners  can  do  no  more  than-  declare  this  :  they 
cannot  proceed  to  classify  the  article,  as  this  is  a  function 
solely  appertaining  to  the  Board  of  Trade,  and  now  to  the 
Ministry  of  Transport  (L.  fy  N.  W.  Ry.  v.  Society  of  Motor 
Manufacturers,  supra;  Beeston  Foundry  Co.  v.  M.  Ry.  (1910) 

14  Ry.  &  Can.  Tr.  Cas.  119;  Beesley  $  Co.  v.  M.  Ry.  (1914) 

15  ib.  306). 

The  construction  of  the  classification  may  also  fall  to  be 
determined  in  proceedings  in  respect  of  increase  of  rates.  In 
Beeston  Foundry  Co.  v.  M.  Ry.  (supra),  the  companies  sought 
to  charge  Class  II.  rates  for  certain  articles  which  had  pre- 
viously been  considered  as  being  in  a  lower  class.  The 
Commission  held  that  in  truth  the  articles  were  unclassified, 
and  that  the  attempt  to  charge  higher  rates  than  in  the  past, 
pending  a  classification  by  the  Board  of  Trade,  involved  an 
increase  of  rates  which  could  not  be  justified.  The  nature  of 
the  articles  seems  to  have  been  equally  in  the  knowledge  of 
the  traders  and  the  companies. 

In  Beesley  fy  Co.  v.  M.  Ry.  (supra)  the  company  attempted 
to  charge  Class  2  rates  for  articles  for  which  it  had  pre- 
viously charged  Class  C.  rates.  It  was  established  that  there 
had  been  no  deliberate  misdescription  of  the  articles  by  the 
applicants,  and  that  the  company  knew  their  real  nature.  It 
was  held  that  there  had  been  an  increase  of  rates  which  was 
not  justified.  In  Thos.  W.  Ward,  Ltd.  v.  M.  Ry  (supra)  the 
classification  had  been  amended  by  an  addition  to  Class  C,  and 
the    company    sought  to    charge    Class    C.  rates   for    certain 
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icles,  consequent  upon  the  amendment,  which  had  previously 
ne  at  Class  B.  rates.  It  was  held  that  the  company  was  entitled 
do  this,  and  that  there  had  been  no  increase  of  rates.  In 
swart  $  Lloyds,  Ltd.  v.  L.  $  N.  W.  Ry.  (  (1919)  16  Ey.  & 
,n.  Tr.  Cas.  241)  the  applicants  had  misdescribed  certain 
ods  which  the  company  had,  in  consequence,  accepted  at 
ass  B.  rates  for  many  years.  The  company  having  dis- 
vered  the  mistake,  sought  to  charge  Class  2  rates.  It  was 
Id  that,  as  the  company  had  been  acting  inadvertently,  with- 
it  knowledge  of  the  true  facts,  a  correction  of  the  mistake 
volved  no  increase  of  rates.  Lush,  J.,  held  that  where 
affic  has  been  charged  a  certain  rate  for  a  long  period,  a 
esumption  of  knowledge  in  the  company  of  its  true  nature 
ises,  but  that,  once  this  presumption  is  rebutted,  the  length 
time  during  which  the  mistake  has  subsisted  cannot  affect 
e  nature  of  the  act  which  is  founded  on  the  mistake.  But 
hen  there  is  knowledge  in  the  company,  a  rectification  of  the 
istake  involves  an  increase  of  rates  if  the  classification  Is 
ised,  because  a  contract  with  a  particular  trader,  or  a  geneial 
presentation  to  all  traders,  may  be  inferred  that  the 
irticular  goods  will  be  carried  at  the  lower  rate.  But  the 
lly  knowledge  by  which  the  company  can  be  affected  is  the 
lowledge  of  an  official  competent  to  bind  the  company  in 
Lch  matters. 

As  to  the  relation  between  the  classification  and  schedules 
id  the  law  as  to  the  carriage  of  dangerous  goods  see  title  CI, 
)te  (c). 

The  details  of  the  classification  do  not  fall  to  be  discussed 
;re.     There  are  eight  classes,  denominated  A.,  B.,,C,  1,  2, 

4,  and  5  respectively.  But  the  reasons  why  particular 
tides  appear  in  a  particular  class  are  not  matter  with  which 
ther  courts  of  law  or  the  Commission  is  concerned.  :'  So 
r  as  I  have  been  able  to  gather  the  principle  on  which  these 
ings  are  put  into  different  classifications,"  says  A.  T. 
iwrence,  J.  (L.  $  N.  W.  Ry.  v.  Society  of  Motor 
anufacturers,  supra,  at  p.  297),  "it  is  compounded  of  two 
ings,  the  value  of  the  thing  carried  and  the  labour  and 
;pense  to  the  railway  company  in  carrying  it."      See  also 
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Jelf,  J.,  Ex  parte  L.  $  N.  W:  Ry.  (  (1909)  100  L.  T.  998,  at 
p.  1001). 


The  Section  of  the  Act  Which  Confirms  the  Order. 

(XCI.)  From  and  after  the  commencement  of  this  Order 
the  maximum  rates  and  charges  (a)  which  the  "  X  "  railway 
company,  and  the  railway  companies  connected  therewith  (b) 
mentioned  in  the  appendix  to  the  Schedule  to  this  Order  in 
respect  of  railways  mentioned  in  the  said  appendix,  shall  be 
entitled  to  charge  and  make  in  respect  to  merchandise  traffic, 
(c)  on  the  railways  of  the  said  companies,  shall  be  the  rates 
and  charges  specified  in  the  Schedule  of  this  Order  annexed, 
and  shall  be  subject  to  the  classification,  regulations,  and 
provisions,  set  forth  in  the  said  Schedule  (  (Rates  and  Charges) 
Order  Confirmation  Acts,  section  4  of  the  Act). 

(a)  "Maximum  Rates  and  Charges." — As  to  the  construction  of 
Acts  imposing  maximum  rates,  Lord  Cairns,  L.C.,  in  Pryce  v.  Mon- 
mouthshire Canal  &  Railway  Co.  (  (1879)  4  A.  C.  197,  at  pp.  202-3), 
says: — "The  cases  which  have  decided  that  Taxing  Acts  are  to  be 
construed  with  strictness,  and  that  no  payment  is  to  be  exacted  from 
the  subject  which  is  not  clearly  and  unequivocally  required  by  Act  of 
Parliament  to  be  made,  probably  mean  little  more  than  this,  that, 
inasmuch  as  there  was  not  any  a  priori  liability  in  a  subject  to  pay  any 
particular,  tax,  nor  any  antecedent  relationship  between  the  taxpayer 
and  the  taxing  authority,  no  reasoning  founded  upon  any  supposed 
relationship  of  the  taxpayer  to  the  taxing  authorities  could  be  brought 
to  bear  upon  the  construction  of  the  Act,  and  therefore  the  taxpayer 
had  a  right  to  stand  upon  a  lateral  construction  of  the  words  used, 
whatever  might  be  the  consequence.  I  cannot  think  that  this 
principle  applies,  to  any  considerable  extent,  where  the  payment 
spoken  of  in  the  Act  of  Parliament  is  a  payment  to  be  made  in  return 
for  services  rendered,  and  above  all  in  a  case  where  Parliament  does 
not  step  in  to  give  a  right  to  payment,  but  rather  to  moderate  and 
limit  a  right  to  payment  which  otherwise  might  exist  without  limit, 
or  at  all  events  with  only  such  limits  as  would  be  placed  upon  it  by  a 
quantum  meruit  assessment."  In  this  case  the  House  of  Lords  was 
equally  divided,  but,  although  there  was  some  antecedent  authority 
that  Acts  imposing  maximum  rates  upon  railway  companies  were  to 
be  construed  like  taxing  Acts,  this  contention  does  not  seem  ever  to 
have  been  set  up  since  Lord  Cairns  used  the  language  above  quoted. 
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The  Orders  do  not  apply  to  tolls.  This  is  nowhere  specifically 
ted,  but  the  words  "  including  the  tolls  for  the  use  of  their  rail- 
7s  "  which  always  appear  in  the  form  of  the  clause  authorising  the 
ximum  rates  in  private  Acts  prior  to  the  coming  into  force  of  the 
lers,  which  is  quoted  in  the  previous  title,  are  omitted  from  this 
tion,  which  is  the  authorising  section  in  respect  of  the  charges  set 
;  in  the  Order. 

(6)  "  Connected  Therewith." — Railways  jointly  owned  and  worked 
:  governed  by  the  Order  of  one  of  the  working  railway  companies, 
1  the  name  of  the  railway  is  inserted  for  this  purpose  in  the 
pendix  to  the  Order  relating  to  that  company.  Similarly  railways 
rked  but  not  owned  by  a-  company  are  usually  governed  by  the 
der  applicable  to  the  working  railway  (see  previous  title). 

The  provisions  of  each  Order  apply  only  but  invariably  to  the  rail- 
ys  comprised  in  the  Order.  By  virtue  of  section  24  of  the  Order  all 
aapanies  carrying  over  any  part  of  such  railways  can  charge  according 

the  rates  laid  down  in  the  Order  governing  those  railways,  but  the 
der  is  never  applicable  to  railways  other  than  those  named  therein 
d  those  of  the  company  whose  name  the  Order  bears  (G.  W.  Ry.  v. 
.swell  &  Bowden,  Ltd.  [1904]  2  K.  B.  508;  Lancashire  &  Cheshire 
<al  Association  v.  L.  &.  N.  W.  Ry.,  and  L.  &  Y.  Ry.  (1906-7)  13  Ey. 
d  Can.  Tr.  Cas.  8;  Fletcher  Moulton,  L.J.,  at  p.  22,  Buckley,  L.J., 

p.  26). 

(c)  The  term  ' '  merchandise ' '  is  declared  by  section  26  of  the  Order 

include  goods,  cattle,  livestock,  and  animals  of  all  descriptions. 

Maximum  Rates. 

(XCII).  The  maximum  rate  for  conveyance  is  the  maximum 
te  which  the  company  may  charge  for  the  conveyance  (a) 
merchandise  by  merchandise  train;  and,  subject  to 
e  exceptions  and  provisions  specified  in  this  Schedule, 
eludes  the  provision  of  locomotive  power  and  trucks  by  the 
mpany  and  every  other  expense  incidental  to  such  convey- 
ce  not  hereinafter  provided  for. 

Provided  that — 

(a)  The  provision  of  trucks  (6)  is  not  included  in  the 
iximum  rates  applicable  to  merchandise  specified  in  Class  A 
the  classification  (c),  and  the  company  shall  not  be  required 
provide  trucks  for  the  conveyance  of  such  merchandise,  or 
r  the  conveyance  of  lime  in  bulk  or  salt  in  bulk,  or  of  the 
[lowing  articles  when  carried  in  such  a  manner  as  to  injure 
3  trucks  of  the  company;  that  is  to  say,  ammoniacal  liquor, 
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creosote,  coal  tar,  gas  tar,  gas  water,   or  gravel  tarred  for 
paving. 

(b)  Where,  for  the  conveyance  of  merchandise  other  than 
merchandise  specified  in  Class  A  of  the  classification,  the  com- 
pany do  not  provide  trucks  (d),  the  rate  authorised  (e)  for 
conveyance  shall  be  reduced  by  a  sum  (J)  which,  for  distances 
not  exceeding  fifty  miles  (g),  shall,  in  case  of  difference  (h) 
between  the  company  and  the  person  liable  to  pay  the  charge, 
be  determined  by  an  arbitrator  to  be  appointed  by  the  Board 
of  Trade  (i),  and  for  distances  exceeding  fifty  miles,  shall  be 
the  charge  authorised  (j)  to  be  made  by  the  company  for  the 
provision  of  trucks  when  not  included  in  the  maximum  rate 
for  conveyance  (  (Eates  and  Charges)  Order  Confirmation 
Acts,  section  2  of  the  Order). 

(■a)  "  Conveyance." — The  distinction  which  was  made  in  the  older 
private  Acts  between  ' '  conveyance ' '  and  ' '  any  other  services 
incidental  to  the  duty  or  business  of  a  carrier  "  was  recognised  and 
adopted  in  the  Bates  and  Charges  Orders  (Foster  Bros.  v. 
G.  E.  Ry.  [1920]  2  K.  B.  574).  But  prior  to,  the  dates  of 
these  Orders  the  meaning  of  the  distinction,  in  so  far  as  a  question  of 
law  is  involved,  had  been  judicially  determined,  and,  at  the  time  the 
Orders  were  made,  was  well  understood.  What  services  are  or  are  not 
part  of  conveyance  is,  in  truth,  and  subject  to  the  cases  expressly  pro- 
vided for  in  the  Order,  a  question  of  fact.  I  do  not  believe  any 
general  statement  can  be  formulated  decisive  of  the  matter  in  every 
case.  It  must  be  a  question  of  fact  in  each  case  whether  the  service 
rendered  is  incident  to  conveyance  or  is  due  to  request  expressed  or 
implied  of  the  freighter  "  (A.  T.  Lawrence,  J.,  Corporation  of 
Birmingham  v.  M.  Ry.  (No.  2)  (1909)  14  By.  &  Can.  Tr.  Cas.  24,  at 
p.  36;  see  also  Sir  James  Woodhouse,  at  p.  43).  The  legal  meaning 
of  the  distinction,  so  far  as  a  question  of  law  is  concerned,  was  con- 
sidered by  the  Queen's  Bench  Division  in  a  case  stated  by  the 
Commissioners  in  Hall  &  Co.  v.  L.  B.  &  S.  C.  Ry.  (  (1885-6)  5  By.  & 
Can.  Tr.  Cas.  28)  with  reference  to  the  form  of  the  Maximum  Bates 
Clause  in  the  older  Acts,  to  which  attention  has  already  been  drawn 
(see  title  XC).  The  Court  decided  beyond  all  question  that  whether 
a  service  is  or  is  not  incidental  to  conveyance  is  a  question  of  fact. 
But  Wills,  J.,  distinguishes  three  cases  or  states  of  fact  which  are 
relevant  in  reference  to  the  matter.  The  first  case  is  that  where  a 
company  acts  as  a  mere  toll  taker.  The  second,  where  it  acts  as  a 
mere  conveyer,  that  is  to  say,  it  undertakes  the  duties  of  haulage  from 
station  to  station  or  siding  to  siding,  all  other  services  being  performed 
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y  individual  traders  or  independent  carriers.  The  third  is  where  the 
ampany  itself  acts  as  a  carrier  in  the  widest  sense.  The  distinction 
etween  the  third  and  second  cases  is  that  which  the  Legislature  was 
eld  to  have  had  in  mind  in  distinguishing  between  ' '  services  incidental 
3  the  duty  or  business  of  a  carrier"  and  "  conveyance."  Subject, 
herefore,  to  the  question  being  one  of  fact  in  each  case,  those  services 
fhich  would  be  performed  by  a  mere  ' '  conveyer ' '  are  those  which  are 
roperly  regarded  as  conveyance  services,  and  those  which  would  not 
e  performed  by  the  company  unless  it  was  acting  as  a  carrier  are 
hose  which,  prima  facie,  are  not  incidental  to  conveyance.  This  view 
^as  subsequently  affirmed  by  the  Court  of  Appeal  in  Sowerby  v.  G. 
L  Ry.  ( (1891)  7  By.  &  Can.  Tr.  Cas.  156).  Although  the  question 
whether  a  service  is  or  is  not  incidental  to  conveyance  is  still  a  question 
i  fact,  the  test  which  Wills,  J.,  lays  down  in  Hall's  Case  is  applicable 
o  cases  arising  under  the  Provisional  Orders  (M.  S.  &  L.  Ry.  v. 
Hdcock  (1896)  10  Ey.  &  Can.  Tr.  Cas.  150,  Sir  P.  Peel  158;  Foster 
3ros.  v.  G.  E.  Ry.,  supra). 

The  duty  of  a  trader  is  to  tender  goods  in  a  fit  condition  to  be 
:arried.  Obviously  if  he  tenders  goods  so  packed  as  not  to  be  safely 
lespatched,  or  wagons  loaded  above  the  loading  gauge,  the  expenses  to 
i'hich  the  railway  company  is  put  in  making  them  fit  for  transit  are 
lot  covered  by  the  conveyance  charge.  Where  a  trader  tenders  loaded 
vagons  on  his  own  siding  his  duty  is  to  place  them  as  near  the  junction 
vith  the  company's  lines  as  they  can  be  brought  with  safety.  If  he 
loes  this,  the  bringing  of  them  out  of  the  siding  is  not  a  matter  in 
espect  of  which  the  company  can  claim  to  charge  outside  the  con- 
■eyance  rate  (Watkinson  v.  Wrexham,  Mold  &  Gonnah's  Quay  Rij. 
No.  1)  (1876-7)  3  Ey.   &  Can.  Tr.  Cas.   5). 

In  practice,  if  the  private  siding  connects  direct  with  a  running 
ine,  the  wagons  should  be  brought  as  near  as  reasonably  possible  to 
he  trap  points,  while,  of  course,  remaining  clear  of  them ;  if  the 
iding  connects  with  another  siding  of  the  company  and  is  not  trapped, 
s  near  as  reasonably  possible  to  the  junction,  while  not  fouling  the 
ompany's  siding.  The  trader's  duty  may  not  be  confined  to  this. 
le  is  bound  to  tender  the  wagons  in  such  order  as  is  reasonable  having 
egard  to  the  company's  requirements,  and  he  must  perform  such 
orting  as  in  the  circumstances  is  reasonable,  or  pay  the  company  the 
ost  of  doing  it.  A.  T.  Lawrence,  J.,  lays  down  this  rule  with  respect 
:>  particular  facts  as  follows :  — ' '  The  applicants  further  make  a  claim 
y  a  rebate  or  allowance  in  respect  to  their  outward  traffic.  .  The 

utward  traffic  consists  of  empties,  coke  and  the  by-products  of  a  great 
as  works.  These  are  placed  by  the  Corporation  servants  upon  its  own 
idings  in  whatever  order  the  trucks  happen  to  be  ready.  They  are 
onsigned  to  different  destinations  lying  in  different  directions.  Before 
be  trucks  can  be  attached  to  the  train  which  is  to  convey  them,  they 
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must  be  removed  to  sidings  of  the  railway  company  where  they  can 
be  sorted  ready  for  conveyance.  It  is  urged  that  this  is  part  of  the 
duty  of  conveyance.  I  do  not  think  it  is.  If  conveyance  alone  be 
considered  it  is  the  duty  of  the  freighter  to  tender  his  traffic  upon  his 
siding  in  a  condition  reasonably  fit  for  conveyance.  If  he  tenders  a 
dozen  trucks  intended  and  consigned  to  several  different  destinations 
he  knows  that  they  cannot  be  conveyed  to  their  destinations  without  a 
preliminary  operation  involving  labour  and  accommodation  before  each 
starts  upon  its  real  journey.  This  has  been  called  sorting  in  this  case. 
It  seems  to  me  to  be  a  service  in  connection  with  the  Corporation's 
sidings.  It  is  quite  distinct  from  conveyance  and  from  the  marshalling 
of  the  train  which  does  in  fact  convey  "  (Corporation  of  Birmingham  v. 
Midland  Ry.  (No.  2)  (1909)  14  Ey.  &  Can.  Tr.  Cas.  24,  at  pp.  37  &  38). 
The  whole  question  as  to  what  amount  of  sorting  the  trader  is  required 
to  do  is  conditioned  by  the  consideration  of  what  is  reasonable  in  the 
circumstances.  "  The  private  sidings,  as  regards  their  position  and 
arrangement,  should  be  reasonably  adapted  for  the  interchange  of 
traffic  with  the  adjoining  railway,  and  the  traffic  itself  should  be  so 
dealt  with  by  the  traders,  and  be  of  such  a  character  as  not  to  require 
from  the  railway  company  services  of  an  unreasonably  onerous  kind. 
So  far  as  these  conditions  are  not  fulfilled  the  extra  cost  of  the  services 
occasioned  thereby  imposed  upon  the  companies  should  in  fairness  be 
recovered  from  the  traders  "  (Lord  Cobham,  Vickers,  Sons  &  Maxim 
v.  M.  Ry.  (1901-2)  11  Ey.  &  Can.  Tr.  Cas.  249,  at  p.  258;  see  also 
Littleton  Collieries  v.  L.  &  N.  W.  Ry.  (1916)  16  ib.  169). 

In  the  case  of  traffic  delivered  at  a  private  siding  the  company  is 
bound,  without  making  any  charge  other  than  that  for  conveyance,  to 
place  it  in  the  siding  in  a  similar  position  to  that  in  which  it  is  bound, 
without  extra  charge,  to  receive  it,  namely,  in  the  siding  clear  of  other 
lines  arid  in  a  place  where  a  "  distributing  carrier  "  could  have 
received  it  (L.  &  Y.  Ry.  v.  Gidlow  (1875)  L.  E,  7  H.  L.  517;  M.  8.  &  L. 
Ry.  v.  Pidoock  (1896)  10  Ey.  &  Can.  Tr.  Cas.  150;  Portway  v.  Colne 
Valley  &  Halstead  Ry.  (1899)  10  ib.  211;  Foster  Bros.  v. 
G.  E.  Ry.  [1920]  2  K.  B.  574).  The  stopping  of  a  train  at 
a  private  siding,  and  the  time  necessarily  consumed  in  attaching  and 
detaching  wagons,  are  matters  covered  by  the  conveyance  rate  (Cowan 
;<f-  Sons  v.  N.  B.  Ry.  (1898)  10  Ey.  &  Can.  Tr.  Cas.  169):  all  services 
properly  incidental  to  collection  and  delivery  of  the  traffic  at  the  siding 
the  company  must  perform,  for  the  mere  conveyance  rate,  whatever 
inconvenience  to  it  is  involved  in  rendering  them  (N.  S.  Ry.  v.  Salt 
Union  (1898)  10  ib.  161).  But  where  an  engine  does  work  in 
the  siding  for  the  trader  (Cowan  &  Sons  v.  N.  B.  Ry.,  supra;  N.  S. 
Ry.  v.  Salt  Union,  supra),  for  instance,  moving  wagons  for  his 
convenience,    and   without   reference   to    conveyance   on    the    railway 
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(Caledonian.  Ry.  v.  Stem  [1919]  S.  C.  324),  or  the  circumstances  of 
the  siding  are  such  that  the  company  has  to  perform  additional  work 
on  its  own  lines,  whether  marshalling  or  other,  such  work  is  not 
covered  by  the  conveyance  rate  (N.  8.  Ry.  v.  Salt  Union,  supra; 
Vickers,  Sons  &  Maxim  v.  M.  Ry.,  supra;  Portway  v.  Colne  Valley 
&  Halstead  Ry.,  supra;  Corporation  of  Birmingham,  v.  M.  Ry.  (No.  2), 
supra).  But  there  is  no  rule  or  presumption  that  conveyance  is 
confined  to  work  for  which  it  is  reasonable  to  use  the  train  engine 
(Foster  Bros.  v.  G.  E.  Ry.,  supra). 

(fa)  Provision  of  Trucks. — In  the  cases  of  the  Scottish  Eailways  and 
the  North  Eastern  Eailway  the  provisions  of  this  part  of  the  Order 
are  different.  The  North  Eastern  Eailway  Order  contains  no  proviso 
by  virtue  of  which  the  company  is  exempted  from  liability 'to  provide 
trucks  for  the  conveyance  of  merchandise  in  Class  A.  (that  is  to  say, 
the  mineral  class),  but  the  company  is  exempted  from  liability  to  pro- 
vide trucks  for  the  other  kinds  of  merchandise  mentioned  in  this  title. 
The  Orders  applicable  to  the  Scottish  railways  do  not  exempt  the  com- 
pany from  liability  to  provide  wagons  for  any  kind  of  traffic .  These 
differences  were  due  to  the  recognition  of  differing  modes  of  working 
which  obtained  at  the  time  when  they  were  made.  The  English  rail- 
ways, excepting  the  North  Eastern  Eailway  Company,  and  to  a  certain 
extent  the  Midland  Eailway  Company,  had  never  professed  to  supply 
wagons  for  coal  and  mineral  traffic,  and  this  traffic  had  been,  and 
continued  to  be,  conveyed  in  privately  owned  wagons.  On  the  other 
hand,  the  North  Eastern  Eailway  Company  was  in  the  habit  of  supply- 
ing wagons  for  mineral  traffic.  The  practice  of  the  North  Eastern 
Eailway  Company  in  respect  of  mineral  traffic  had  differed  from  that 
of  the  other  English  railways  for  many  years,  as  a  reference  to  the 
facts  proved  in  Oxlade  v.  N.  E.  Ry.  (No.  1)  (  (1857)  1  Ey.  &  Can.  Tr. 
Cas.  72),  and  'Oxlade  v.  N.  E.  Ry  (No.  2)  ((1864)  1  ib.  162),  and 
particularly  to  the  Master's  report  in  the  former  case,  will  show.  The 
practice  of  the  Scottish  railways  is  detailed  at  length  by  Lord 
Mackenzie  ini  his  judgment  in  John  Watson,  Ltd.  v.  Caledonian  Ry. 
((1910-11)  14  Ey.  &  Can.  Tr.  Cas.  185,  at  pp.  199  &  200).  The 
practice  of  the  English  railway  companies  other  than  the  North 
Eastern  is  explained  in  the  judgment  of  A.  T.  Lawrence,  J.,  in  Spillers 
\&  Bakers  v.  G.  W.  Ry.  ((1908-10)  14  Ey.  &  Can.  Tr.  Cas.  52).  The 
respective  Orders  recognise  the  existence  of  a  varyingpractice,  but  their 
object  is  not  to  make  the  existing  practice  obligatory  or  to  vary  it,  but 
merely  to  provide  maximum  charges  applicable  to  the  state  of  affairs 
which  in  fact  existed.  "  Inasmuch  as  the  appellants  have  no  right 
to  interfere  with  the  mode  in  which  the  Great  Western  Eailway  Com- 
pany choose  to  carry  their  merchandise  provided  that  they  perform 
their  duty  in  granting  reasonable  facilities,  it  is  not  material  to  refer 
to  the  Provisional  Order  of  1891  which  prescribes  the  maximum  rates 
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to  be  charged.  The  language  of  that  Order  shows  that  its  object  is  to 
fix  charges  and  not  to  alter  obligations  of  the  railway  company,  and 
so  far  as  my  examination  goes,  I  cannot  find  that  there  is  any  altera- 
tion of  such  obligations  excepting  that  in  section  2  (a)  it  is  definitely 
enacted  that  the  company  shall  not  be  required  to  provide  trucks  for 
the  conveyance  of  merchandise  in  Class  A.  and  for  certain  other 
articles  there  enumerated.  This  may  possibly  be  a  limitation  of  their 
obligation  to  provide  reasonable  facilities  for  the  carriage  of  such 
traffic,  or  it  may  be  regarded  as  a  statutory  declaration  that  the  pro- 
viding of  trucks  for  such  merchandise  is  not  included  in  the  term 
'  reasonable  facilities. '  With  this  possible  exception  the  provisions  relate 
solely  to  the  terms  on  which  merchandise  must  be  conveyed,  and  in  as 
much  as  the  Great  Western  Railway  Company  were  willing  to  convey 
the  merchandise  in  a  proper  manner  and  at  proper  rates,  no  question 
arises  on  the  provisions  of  the  Order  "  (Fletcher  Moul ton,  L.J.,  at  p.  89). 

But  the  effect  of  the  Provisional  Orders  in  this  matter  may  be  con- 
siderably modified  by  the  provisions  of  the  Ministry  of  Transport  Act, 
1919.  By  section  13  (5)  the  Minister  is  entitled  to  prohibit  or 
restrict  the  use  of  privately  owned  wagons,  subject  to  a  proviso  in 
favour  of  those  existing  at  the  date  of  the  passing  of  the  Act.  Further, 
by  section  13  (1)  he  is  empowered  to  purchase  privately  owned  wagons 
compulsorily,  subject  to  certain  restrictions.  If  he  decides  to  pur- 
chase wagons  used  for  a  particular  class  of  traffic  he  must  purchase 
all  such  wagons  in  England  and  Wales,  or  Scotland,  or  Ireland 
respectively.  When  the  wagons  used  for  a  particular  trade  are  so 
purchased  or  the  use  of  privately  owned  wagons  is  limited,  restrained, 
or  prohibited  in  respect  of  that  trade,  the  Minister  is  bound  to  dis- 
tribute such  wagons  among  the  railway  companies  so  that  they  can 
provide  wagons  for  the  trade  in  question,  and  the  provision  of  such 
wagons  thereupon  becomes  a  reasonable  facility  which  the  companies 
are  bound  to  afford,  and  provisions  are  made  as  to  the  charges  in  such 
case,  which  are  set  out  in  note  (?)  below.  The  matter  is  discussed  from 
the  point  of  view  of  the  obligation  to  give  facilities  in  title  CXXXVII, 
note  (o). 

It  follows,  therefore,  that  the  Minister  can  by  an  appropriate  Order, 
which  however  must  receive  the  assent  of  Parliament  if  it  be  an 
Order  for  compulsory  purchase  (section  13  (1)),  cast  upon  all  the 
railway  companies  in  the  United  Kingdom,  or  in  one  of  the  divisions 
thereof,  an  obligation  to  pravide  wagons  for  a  particular  trade,  or  for 
all  or  any  of  those  goods  in  respect  of  which  the  English  railway  com- 
panies are  at  present  exempted  from  this  liability. 

(c)  "  Other  Than  Merchandise  Specified  in  Class  A.  of  the 
Classification. ' ' — These  words  are  omitted  from  the  Orders  of  the  North 
Eastern  Railway  and  the  Scottish  railways,  for  the  reasons  stated  in 
the  previous  note. 
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(d)  "The  Company  Do  Not  Provide  Trucks." — "The  expression 
here  used  is  not  '  the  company  do  not  provide  the  trucks,'  that  is  to 
say,  '  do  not  provide  the  trucks  in  which  the  goods  are  laden,'  but  is 
'  the  company  do  not  provide  trucks.'  In  my  opinion  this  means 
where  the  company  do  not  maintain  and  offer  for  use  trucks  appropriate 
for  the  service  required.  The  appellants  seek  to  read  the  words  as  if 
they  were  '  where  the  trader  does  not  use  trucks  provided  by  the  com- 
pany.' Those  are  not  the  words  and  that  is  not,  I  think,  the  mean- 
ing of  the  words"  (Buckley,  L.J.,  Spillers  &  Bakers,  v.  G.  W.  Ry. 
(1908-10)  14  Ey.  &  Can.  Tr.  Cas.  52,  at  p.  95).  Where  the  company 
maintains  and  offers  a  sufficiency  of  proper  trucks,  it  is  not  a  denial 
of  reasonable  facilities  to  refuse  to  accept  a  trader's  goods  in  his  own 
trucks  at  a  rate  of  charge  applicable  in  the  case  where  ' '  the  com- 
pany do  not  provide  trucks."  "  Section  2  (b)  of  the  Act  of  1891  was 
probably  framed  to  provide  a  rebate  in  the  case  mentioned  in  (a)  viz., 
where  owners'  wagons  were  used  for  lime,  salt,  and  other  deleterious 
commodities,  but  its  language  is  not  confined  to  these.  It  is  wide 
enough  to  include  any  merchandise  other  than  those  in  Class  A. 
Flour,  &c,  is  therefore  within  the  clause,  and  the  trader  is  entitled  to 
a  rebate  when  this  is  carried  in  his  own  truck.  The  section  says 
'  where  the  company  does  not  provide  trucks.'  I  do  not  think  this 
means  where  the  company  is  ready  and  willing  to  provide  suitable 
trucks  but  the  trader  prefers  to  use  his  own.  In  such  a  case  I  think 
there  would  at  the  present  day  be  no  right  to  have  flour  trucks  hauled ; 
it  is  not  a  reasonable  facility.  On  the  other  hand,  in  the  case  in  which 
I  hold  it  reasonable  that  the  appellants  should  have  the  facility  of 
using  their  own  vans,  viz.,  when  the  company  is  not  able  to  provide 
them  with  sufficient  vans,  then  they  are  entitled  to  have  the  charge 
for  conveyance  reduced  "  (A.  T.  Lawrence,  J.,  Spillers  &  Bakers  v. 
G.  W.  By.,  supra,  at  p.  78).  The  decision  in  John  Watson,  Ltd.  v. 
Caledonian  By.  (  (1910-11)  14  Ey.  &  Can.  Tr.  Cas.  186)  is  thoroughly 
in  accord  with  the  decision  in  Spillers  &  Bakers'  Case,  bearing  in  mind 
the  form  in  which  the  section  under  discussion  appears  in  the  Scottish 
Orders.  In  that  case  the  Commission  refused  to  make  a  general 
declaration  that  the  companies  are  under  an  obligation  to  accept 
wagons  tendered  by  a  trader  irrespective  of  their  ability  to  supply 
wagons  themselves. 

(e)  "  The  Baste  Authorised." — It  was  argued  by  the  railway  com- 
panies that  these  words  mean,  and  mean  only,  the  maximum  rate 
authorised  by  the  respective  Orders,  so  that  if  the  rate  charged  was 
less  than  such  maximum  there  could  not  exist  a  difference  cognizable 
3y  the  arbitrator.  The  Commission,  sitting  in  Scotland,  rejected  this 
sontention  in  Cowdenbeath  Coal  Co.  v.  N.  B.  Ry.  ((1894)  8  Ey.  & 
Dan.  Tr.  Cas.  251,  at  p.  255),  on  the  ground  that  a  company  by 
3harging  a  penny  less  than  the  maximum  rate  could  defeat  the  opera- 
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tion  of  the  section  in  all  cases.  The  same  result  was  reached  by  the 
Court  of  Appeal  in  SpilUrs  &  Bakers  v.  G.  W.  Ry.  ((1908-10)  14 
By.  &  Can.  Tr.  Cas.  52,  at  p.  59).  It  was  pointed  out  that  owing  to 
the  provisions  requiring  the  appearance  of  the  rates  actually  charged 
in  the  rate  books,  and  the  conditions  precedent  to  the  increase  of  a 
rate,  the  rate  actually  charged  by  a  company  at  any  time,  even  if  less 
than  the  maximum,  is  the  only  "  rate  authorised  "  to  be  charged  at 
that  time. 

(/)  "Reduced  by  a  Sum." — Cases  submitted  to  arbitration  to 
determine  the  rebate  to  a  trader  who  uses  his  own  wagons  may  be  of 
two  kinds,  namely,  cases  in  which  the  merchandise  in  question  is  of 
one  of  the  species  for  which  the  English  railways  are  exempted  from 
the  obligation  to  provide  wagons,  and  cases  where  the  company  is  in 
fact  unable  to  supply  wagons,  though  not  exempted  from  liability  to 
do  so.  Cowdenbeath  Coal  Co.  v.  N.  B.  Ry.  ( (1894)  8  Ey.  &  Can.  Tr. 
Cas.  251)  was  a  case  governed  by  an  Order  in  the  Scottish  form.  The 
merchandise  was  coal,  for  which  the  Scottish  railways  are  not  exempted 
from  liability  to  provide  wagons,  and,  owing  to  the  absence  of  any 
scale  of  charges  in  the  Scottish  Orders  (see  note  (g\)  below),  the  Com- 
missioners, as  arbitrators,  were  not  limited  to  a  consideration  of 
distances  less  than  fifty  miles.  The  company  was  in  fact  wholly  unable 
to  supply  wagons  to  anything  approaching  the  number  required.  In 
these  circumstances  Lord  Trayner  adopted  as  the  basis  of  the  rebate 
the  saving  to  the  company,  measured  by  the  cost  to  the  traders  of 
providing  the  wagons.  This  basis  is  not  expressly  adopted  by  the 
other  Commissioners  and,  as  to  part  of  their  decision  on  the  amount 
of  rebate,  Lord  Trayner  dissented.  Salt  Union  Ltd.  v.  N.  S.  Ry. 
(No.  2)  (  (1897-8)  10  Ey.  &  Can.  Tr.  Cas.  224)  was  a  case  relating  to 
wagons  for  salt  on  an  English  railway,  the  company,  of  course,  being 
under  no  obligation  to  provide  such  wagons.  Wright,  J.,  emphatically 
dissented  from  the  suggestion  that  the  basis  adopted  by  Lord  Trayner 
is  to  be  regarded  as  laying  down  a  general  rule,  adding  that  if  the 
judgment  could  be  regarded  as  so  deciding  he  would  dissent  from  it. 
and;  further,  that  in  a  case  where  the  company  was  exempted  from 
liability  to  provide  wagons,  to  adopt  as  a  necessary  basis  of  the  rebate 
the  cost  to  the  trader  or  the  saving  to  the  company  would  be  wrong  in 
law.  "  Then  what  do  they  (the  company)  give  him  back?  That  is 
the  question  here  to-day.  I  think  that  is  a  pure  question  of  fact  to  be 
decided  by  the  Commissioners  as  arbitrators,  without  being  bound  by 
any  rules  whatever,  except  that  they  must  take  into  consideration  all 
the  circumstances.  I  should  certainly  say,  as  a  matter  of  law,  that 
they  are  not  bound  to  allow  against  the  railway  company  what  would 
be  the  whole  cost  to  the  trader  or  to  the  company  for  a  special  kind  of 
carriage,  because  it  might  be  they  would  be  taking  away  the  benefit  of 
the    very    exemption   which    section    2    has    dealt    with ;    it    would    be 
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neutralising  the  relief,  if  they  could  only  get  the  relief  on  the  terms  of 
allowing  a  rebate  commensurate  with  or  more  than  the  services  not 
given;  therefore  the  matter  seems  to  me  to  be  really  at  large"   (at 
p.  228).     It  seems,  therefore,  that  the  issue  before  the  arbitrator  is  a 
pure  question  of  fact,  and  that  he  is  unfettered  by  any  considerations 
of  law,  except  what  Wright,  J.,  calls  "  negative  law,"  that  is  to  say, 
that  he  misdirects  himself  if  he  considers  that  he  is  bound  in  law  to 
adopt  any  fixed  method  of  calculation.     In  Spillers  &  Bakers  v.  G.  W 
Ry.  (  (1908-10)  14  Ey.  &  Can.  Tr.  Cas.  52,  at  p.  78)  the  Commission 
adopted  as  the  basis  of  rebate  the  cost  of  providing  and  maintaining 
a  van,  assuming  it  to  run  the  number  of  miles  per  annum  that  the 
average  company's  van  runs,  and  giving.it  a  life  suitable  to  its  con- 
struction.    In  that  case  the  company  had  failed  to  provide  vans  or 
wagons  in    circumstances   when    it   was  not    exempted   from   liability 
to  do  so. 

It  should  be  noted  that  this  question  of  rebate  must  be  decided  by 
an  arbitrator,  and  it  is  only  when  the  Commissioners  are  appointed  as 
arbitrators  that  decisions  under  this  provision  are  reported. 

(</)  "For    Distances    not    Exceeding    Fifty    Miles." — The  scale  of 
charges  for  distances  over  fifty  miles  does  not  appear  in  the   North 
Eastern  Eailway  or  the   Scottish  railways  Orders,   and  therefore  the 
provisions  as  to  arbitration  in  those  Orders  are  not.  limited  to  distances 
less  than  fifty  miles.     The  Minister  of  Transport  can  now,   however, 
fix  charges  without  any  reference  to  an  arbitrator  (see  note  (j)  below). 

(h)  "In  Case  of  Difference  Between  the  Company  and  the  Person 
Liable  to  Pay  the  Charge." — For  a  discussion  of  the  jurisdiction  of  the 
arbitrator  and  of  the  cases  when  the  jurisdiction  of  the  courts  of  law 
is  not  ousted,  see  title  XCV,  note  (c). 

(i)    "  The   Board   of  Trade." — This   power   was  transferred  to  the 
Minister  of  Transport  by  the  Ministry  of  Transport  (Board  of  Trade 
Exception  of  Powers)   Order,   1919. 

(j)  "  The  charge  authorised." — ;The  scale  of  charges  for  the  English 
railways  by  section  9  of  the  Order,  except  the  North  Eastern  Eailway, 
is  as  follows  : — 

s.    d. 
For  distances   not   exceeding   20   miles    per  ton        0    4| 
For  distances  exceeding  20  miles,   but 

not   exceeding  50  miles         ...  ...  ,,  0     6 

For  distances   exceeding  50  miles,   but 

not  exceeding  75   miles         ...         ...         ,,  0    9 

For  distances  exceeding  75  miles,   but 

not   exceeding  150  miles       ...         ...         ,,  10 

For  distances  exceeding  150  miles      ...         ,,  13 

The   Midland   Order  and  the   North   Staffordshire  Order  make  no 
provision  for  distances  not  exceeding  20  miles. 
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Section  13  (4)  of  the  Ministry  of  Transport  Act,  1919,  provides  as 
follows: — Where  the  Minister  exercises  his  powers  of  purchasing 
wagons  under  this  section,  or  of  prohibiting  or  restricting  the  use  of 
privately  owned  wagons,  or  of  limiting  the  number  of  wagons  to  be 
so  used,  the  following  provisions  shall  have  effect: —  .   . 

(b)  Where  the  provision  of  wagons  is  not  included  in  the  authorised 
maximum  rates  for  conveyance,  a  railway  company  may  charge  for  the 
use  of  such  wagons  such  sums  as  may  be  directed  by  the  Minister 
under  section  3  of  this  Act,  and,  if  and  so  far  as  no  such  directions 
are  in  force,  any  sums  not  exceeding  those  prescribed  for  the  use  of 
such  wagons  by  any  Railway  Rates  and  Charges  Order  applicable 
thereto. 

So  far  as  this  section  empowers  the  Minister,  or  recognises  that  he 
is  empowered  by  section  3  of  the  Act,  to  authorise  new  charges,  it 
clearly  enacts  new  law.  But  in  regard  to  the  latter  portion  of  the 
sub-section  it  can  have  no  effect  as  regards  the  North  Eastern  Railway 
or  the  Scottish  railways,  as  no  sums  are  prescribed  in  their  Orders. 
As  to  the  English  railways,  it  seems  that  its  effect  is  that  when  all  the 
privately  owned  wagons  in  England  and  Wales  which  are  used  in  a 
particular  trade  (see  section  13  (1))  are  purchased,  or  the  use  of  such 
wagons  as  privately  owned  wagons  is  regulated  or  prohibited  (see 
section  13  (5) ),  as  to  the  supply  of  which  wagons  the  companies  have 
not  heretofore  been  under  any  obligation,  such  companies,  on  coming 
under  the  liability  to  give  facilities  for  the  supply  of  such  wagons,  can 
charge  the  scale  charge  for  distances  less  than  fifty  miles,  and  are 
under  no  obligation  to  submit  the  reasonableness  of  such  charges  to 
the  decision  of  an  arbitrator. 


Maximum  Station  Terminals. 

(XCIII.)  The  maximum  station  terminal  is  the  maximum 
charge  which  the  company  may  make  to  a  trader  for  the  use 
of  the  accommodation  (exclusive  of  coal  drops)  provided,  and 
for  the  duties  undertaken  (a)  by  the  company  for  which  no 
other  provision  is  made  in  this  schedule,  at  the  terminal 
station  (b)  for  or  in  dealing  with  merchandise,  as  carriers 
thereof  (c),  before  or  after  conveyance.  (Rates  and  Charges 
Order  Confirmation  Acts,  s.  3  of  Order.) 

(a.)  "Accamtmod.-a.tion  ■provided  and  duties  undertaken." — In 
considering  what  services  are  embraced  in  the  charge  for  the  station 
terminal,  it  is  necessary  to  bear  in  mind  the  fundamental  distinction 
enunciated  by  Wills,  J.,  in  Hall  v.  L.  B.  &  S.  C.  By.  ((1885-6) 
5    Ry.    &    Can.    Tr.    Cas.    28),    between    the    railway    company    as    a 
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'  conveyer"  and  as  a"  carrier."  This  distinction  was  restated  by 
Wills,  J.,  when  sitting  as  ex  officio  Commissioner,  and  was  approved 
oy  the  Court  of  Appeal,  in  Sowerby  v.  G.  N.  By.  ( (1891)  7  Ey.  &  Can. 
Tr.  Cas.  156),  and  again  in  Faster  Bros.  v.  G.  E.  By.  ([1920] 
2  K.  B.  574),  and  it  has  been  discussed  at  length  in  titles  XC  and  XCII 
above .  The  distinction  is  not  in  any  way  governed  by  considerations 
as  to  whether  the  company  is  under  the  liability  of  a  carrier,  or 
whether  it  has  become  a  mere  bailee  at  the  time  when  the 
service  is  rendered  (Lord  Esher,  M.K.,  Sowerby 's  Case,  at 
pp.  171-2;  Foster  Bros.  v.  G.  E.  By .,.  supra) .  The  distinction 
is  based  on  the  consideration  whether  the  service  is  rendered 
by  the  company  as  a  conveyer  or  as  a  carrier  in  the  sense  in 
which  those  words  were  held  to  have  been  used  in  the  earlier  private 
Acts  by  which  the  charges  of  railway  companies  were  regulated.  The 
Provisional  Orders  recognise,  in  an  emphatic  manner,  this  distinction 
and  make  no  effort  to  define  or  explain  it.  In  the  section  imposing 
the  maximum  charges  the  word  ' '  conveyance  ' '  is  used  and  not  defined 
(see  title  XCII,  note  (a) ),  arid  in  the  section  under  discussion  the 
words  "  as  carriers  "  appear,  likewise  without  definition  or  explanation 
(see  note  (c)  below).  But  the  right  to  make  terminal  charges  is  given 
by  express  words,  so  that  the  difficulty  which  arose  in  construing  the 
earlier  private  Acts  of  reading  an  independent  right  of  charge  into 
words  of  exception  has  now  altogether  ceased  to  exist  (see  title  XC). 
While  the  question  whether  a  particular  service  is  covered  by  the 
terminal  charge  must  necessarily  be  one  of  fact,  there  is,  by  reason 
of  the  use  of  these  expressions,  a  test  by  which  the  question  can  be 
judged ;  and  this  test  is  applicable  in  the  construction  of  the  Pro- 
visional Orders,  except  in  cases  where  the  Orders  themselves  have 
placed  certain  charges  in  a  separate  category  so  that  this  particular 
question  cannot  arise  (Foster  Bros.  v.   G.  E.  By.,  supra). 

The  cost  of  maintaining  station  accommodation  for  dealing  with 
merchandise  as  a  carrier  (Hall  v.  L.  B.  &  8.  C.  By.  (1885-6)  5  Ey.  & 
Can.  Tr.  Cas.  28;  Sowerby  v.  G.  N.  By.  (1891)  7  ib.  156),  the  general 
expenses  of  a  station  under  all  heads,  so  far  as  attributable  to  carriers' 
services  (Sowerby  v.  G.  N.  By.,  supra),  the  expenses  of  clerkage  and 
supervision,  checking,  watching,  and  labelling,  so  far  as  these  are 
attributable  to  carriers'  services  (Hall  v.  L.  B.  &  S.  C.  By.,  supra; 
Sowerby  v.  G.  N.  By.,  supra;  Portway  v.  Golne  Valley  By.  (1899) 
10  Ey.  &  Can.  Tr.  Cas.  211),  the  expenses  of  shunting  so  far  as 
attributable  to  the  rendering  of  carriers'  services,  namely,  in  particular, 
marshalling  so  far  as  necessary  to  bring  wagons  into  a  position  from 
which  conveyance  can  start  (Sowerby  v.  G.  N.  By.,  supra;  Cowan  & 
Sons  v.  N.  B.  By.  (1898)  10  Ey.  &  Can.  Tr.  Cas.  169),  are  all  services 
which,  in  accordance  with  the  authorised  test,  have  been  held  to  be 
covered    by    the    charge    authorised    for   the    station    terminal.      But 
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"  conveyance  "  continues  until  traffic  reaches  a  place  where  a 
"  distributing  carrier  "  could  have  received  it  (Foster  Bros.  v. 
G.   E.   Ry.,  supra). 

There  are  other  services  which  have  been  held  to  be  outside 
"  conveyance,"  but  they  do  not  fall  within  the  services  covered  by  the 
station  terminal,  because  they  are  separately  provided  for  by  section  5 
of  the  Orders  (see  title  XOV).  Such  are  collection  and  delivery 
(Sowerby  v.  G.  N.  Ry.,  supra),  weighing  merchandise  (Hall  v.  L.  B.  & 
8.  C.  Ry.,  supra),  and  haulage  from  the  place  where  conveyance 
ceases  to  the  private  siding  of  the  consignee  or  other  place  of  delivery 
(M.  8.  &  L.  Ry.  v.  Pidcock  (1896)  10  Ey.  &  Can.  Tr.  Cas.  150). 

(b)  "  Terminal  Station"  is  defined  by  section  26  of  the  Order  as 
follows: — The  term  "  terminal  station  "  means  a  station  or  place  upon 
the  railway  at  which  a  consignment  of  merchandise  is  loaded  or 
unloaded  before  or  after  conveyance  on  the  railway,  but  does  not 
include  any  station  or  junction  at  which  -the  merchandise  in  respect 
of  which  any  terminal  is  charged  has  been  exchanged  with,  handed 
over  to,  or  received  from  any  other  railway  company,  or  a  junction 
between  the  railway  and  a  siding  let  by  or  not  belonging  to  the  com- 
pany, or  in  respect  of  merchandise  passing  to  or  from  such  siding 
any  station  with  which  such  siding  may  be  connected,  or  any  dock  or 
shipping  place  the  charges  for  the  use  of  which  are  regulated  by  Act 
of  Parliament. 

The  meaning  of  the  word  "belonging"  is  discussed  below  in 
title  XCV,  note  (e).  Where  a  siding  not  belonging  to  the  company  was 
situated  about  forty  yards  from  the  company's  goods  station,  it  was 
held  that  no  station  terminal  whatever  could  be  charged,  but  the 
company  were  held  to  be  entitled  to  make  a  charge  for  services  ren- 
dered at  or  in  connection  with  a  siding  not  belonging  to  the  company 
under  section  5  (i).  (Pidcock  v.  M.  8.  &  L.  Ry.  (1895)  9  Ry.  &  Can. 
Tr.  Cas.  45;  M.  8.  *  L.  Ry.  v.  Pidcock  (1896)  10  ib.  150). 

(c)  "As  carriers." — These  words  have  a  profound  bearing  on  the 
operation  of  the  provisions  of  this  section.  From  one  point  of  view 
their  purpose  is  to  contrast  a  ' '  carrier  ' '  with  a  ' '  conveyer, ' '  in  the 
sense  in  which  those  words  were  defined  by  Hall's  Case,  and  to  exclude 
the  services  necessarily  incident  to  conveyance  in  this  sense  (see 
note  (a)  above).  This  use  of  the  words  may  be  described  as  an 
historical  use,  and  has  nothing  to  do  with  the  profession,  contract,  or 
liability  of  the  company  as  it  exists  generally  at  the  present  day,  or  as 
it  may  exist  in  a  particular  case. 

From  another  point  of  view  these  words  refer  to  the  distinction 
between  a  "carrier"  and  a  "bailee,"  and  they  exclude  from  the 
services  covered  by  the  station  terminal  services  rendered  when  the 
company's  liability  as  a  carrier  has  not  begun,  or  has  ceased   (Man- 
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Chester  Coal  Traders'  Association,  v.  L.  &  Y.  By.  (1897)  10  Ry.  &  Can. 
Tr.  Cas.  127 ;  see  title  XCV,  note  (h) ). 


Maximum  Service  Terminals. 

(XCIV.)  The  maximum  service  terminals  are  the  maximum 
charges  (a)  which  the  company  may  make  to  a  trader  for  the 
following  services  when  rendered  to  or  for  a  trader,  that  is 
to  say,  loading,  unloading,  covering,  and  uncovering  mer- 
chandise (6),  which  charges  shall,  in  respect  of  each  service, 
be  deemed  to  include  all  charges  for  the  provision  by  ■  the 
company  of  labour,  machinery,  plant,  stores,  and  sheets. 

Provided  that — 

Where  merchandise  conveyed  in  a  separate  truck  is  loaded 
or  unloaded  elsewhere  than  in  a  shed  or  building  of  the  com- 
pany, the  company  may  not  charge  to  a  trader  any  service 
terminal  for  the  performance  by  the  company  of  any  of  the 
said  services  if  the  trader  has  requested  the  company  to  allow 
him  to  perform  the  service  for  himself  and  the  company  have 
unreasonably  refused  to  allow  him  to  do  so.  Any  dispute 
between  a  trader  and  the  company  in  reference  to  any  service 
terminal  charged  to  a  trader  who  is  not  allowed  by  the  com- 
pany to  perform  for  himself  the  service  shall  be  determined 
by  the  Board  of  Tr,ade  (c).  (  (Eates  and  Charges)  Order  Con- 
firmation Acts,  s.  4  of  the  Order.) 

(a)  "Maximum  charges." — The  schedules  authorise  no  sums  as 
service  terminals  in  respect  of  articles  in  Classes  A.  and  B.  There  is, 
therefore,  as  regards  these  classes,  nothing  upon  which  the  provisions 
of  this  section  can  operate.  Section  5  (v.)  (see  title  XCV,  note  (i) ), 
however,  authorises  a  reasonable  sum  to  be  charged  for  the  loading  or 
unloading,  covering  or  uncovering  of  articles  in  Classes  A.  and  B. 

(b)  "Loading,  unloading,  covering,  and  uncovering  merchandi&e ." — 
Reference  has  been  made  in  titles  XC  and  XCII  and  in  note  (a.)  of  the 
previous  title  to  the  form  of  the  section  imposing  maximum  rates 
which  appeared  in  railway  companies'  private  Acts  prior  to  the  con- 
firmation of  the  Provisional  Orders.  The  exception  clause  in  that 
section  specified  a  number  of  services  in  addition  to  the  general  words 
"  any  other  services  incidental  to  the  business  or  duty  of  a  carrier," 
and  among  those  services  were  "loading,  covering,  and  unloading/' 
The  Provisional  Orders  affirmed  the  right  to  charge  for  these  services 
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in  addition  to  the  conveyance  rate,  and  fixed  a  maximum  for  such 
charges,  with  the  exceptions  stated  in  note  (a)  above.  But  the  right 
to  make  these  charges  is  not  limited,  as  is  the  right  to  charge  a  station 
terminal,  to  cases  where  the  services  are  rendered  at  a  terminal 
station  as  defined  by  the  Order;  so  that  a  company  may  charge  the 
maximum  service  terminal  for  covering  even  though  performed  by  the 
company  at  a  private  siding  (Cowan  &  Sons  v.  N.  B.  Ry.  (1897-8) 
10  Ey.  &  Can.  Tr.  Cas.  169).  When  a  consignor  makes  a  contract  of 
carriage  with  a  railway  company  as  agent  for  the  consignee  and  the 
goods  are  injured  in  transit  through  defective  sheeting,  the  consignee 
is  entitled  to  recover  from  the  railway  company  notwithstanding  that 
there  exists  between  the  company  and  the  consignor  an  arrangement 
of  the  kind  contemplated  by  this  section  whereby  the  consignor  per- 
forms the  operation  of  covering  and  receives  a  rebate  for  so  doing, 
provided  that  the  consignee  is  ignorant  of  the  arrangement  (L.  &  N.  W. 
Ry.  v.  Hudson  [1920]  A.  C.  324). 

(c)  "  Board  of  Trade." — This  power  is  now  vested  in  the  Ministry 
of  Transport  by  the  Board  of  Trade  (Exception  of  Powers)  Order,  1919, 
made  under  the  provisions  of  the  Ministry  of  Transport  Act. 


Charges  for  Services  not  included  in  the  Tonnage  Rates. 

(XCV.)  The  company  may  charge  for  the  services  here- 
under mentioned,  or  any  of  them,  when  rendered  to  a  trader 
at  his  request  or  for  his  convenience  (a),  a  reasonable  sum,  by 
way  of  addition  to  the  tonnage  rate  (6).  Any  difference 
arising  under  this  section  shall  be  determined  by  an  arbitra- 
tor (c)  to  be  appointed  by  the  Board  of  Trade  (d)  at  the 
instance  of  either  party.  Provided  that  where  before  any 
service  is  rendered  to  a  trader  he  has  given  notice  in  writing 
to  the  company  that  he  does  not  require  it,  the  service  shall 
not  be  deemed  to  have  been  rendered  at  the  trader's  request 
or  for  his  convenience  : — 

(i)  Services  rendered  by  the  company  at  or  in  connection 
with  sidings  not  belonging  to  the  company  (e). 

(ii)  The  collection  or  delivery  of  merchandise  outside  the 
terminal  station  (/). 

(iii)  Weighing  merchandise  (g). 

(iv)  The  detention  of  trucks,  or  the  use  or  occupation  of 
any  accommodation  before  or  after  conveyance,  beyond  such 
period  as  shall  be  reasonably  necessary  for  enabling  the  com- 
pany to  deal  with  the  merchandise  as  carriers  thereof,  or  the 


MAXIMUM  BATES  AND  CHARGES.  287 

consignor  or  consignee  to  give  or  take  delivery  thereof;  or,  in 
cases  in  which  the  merchandise  is  consigned  to  an  address 
other  than  the  terminal  station,  beyond  a  reasonable  period 
from  the  time  when  notice  has  been  delivered  at  such  address 
that  the  merchandise  has  arrived  at  the  terminal  station  for 
delivery.  And  services  rendered  in  connection  with  such  use 
and  occupation  (h). 

(v)  Loading  or  unloading,  covering  or  uncovering  mer- 
chandise comprised  in  Class  A.  or  Class  B.  of  the  classifica- 
tion (i). 

(vi)  The  use  of  coal  drops. 

(vii)  The  provision  by  the  company  of  accommodation  at  a 
waterside  wharf,  and  special  services  rendered  thereat  by  the 
company  in  respect  of  loading  or  unloading  merchandise  into 
or  out  of  vessels  or  barges  where  no  special  charge  is  pre- 
scribed by  any  Act  of  Parliament.  Provided  that  charges 
under  this  sub-section  shall  for  the  purpose  of  sub-section  (3) 
of  section  33  of  the  Railway  and  Canal  Traffic  Act,  1888,  be 
deemed  to  be  dock  charges  (j).  (  (Eates  and  Charges)  Order 
Confirmation  Act,  s.  5  of  the  Order.) 

(a)  "  At  his  request  or  for  his  convenience." — These  words  do  not 
limit  the  services  to  which  the  section  applies  to  services  with  which 
a  trader  is  in  a  position  to  dispense  if  he  thinks  fit.  The  fact  that  a 
trader  could  not  receive  his  traffic  at  the  place  where  he  desires  to 
receive  it  unless  the  company  performed  services  within  the  section 
gives  the  trader  no  right  to  refuse  to  pay  for  the  services ;  it  being 
always  within  his  power  to  reconstruct  his  siding,  or  alter  the  place 
at  which  he  takes  delivery,  so  as  to  avoid  the  necessity  of  the  rendering 
of  the  services  (M.  S.  &  L.  By.  v.  Pidcock  (1896)  10  By.  &  Can.  Tr. 
Cas.  150,  at  p.  159;  Corporation  of  Birmingham  v.  M.  Ry.  (No.  2) 
(1909)  14  ib.  24,  at  pp.  35-36).  If  a  trader  delivers  traffic  which 
necessitates  the  performance  of  services  within  this  section  by  the 
company,  or  receives  traffic  at  a  place  the  circumstances  of  which 
render  such  services  necessary,  he  must  pay  for  such  services,  and  a 
request  for  them  will  be  implied  (Corporation  of  Birmingham  v. 
M.  By.  (No.  2),  supra,  A.  T.  Lawrence,  J.,  at  p.  35),  or  they  may  be 
regarded  as  performed  for  his  convenience  (G.  S.  &  W  By.  v.  Wallace 
Bros.  (1913)  15  Ey.  &  Can.  Tr.  Cas.  75,  Madden,  J.,  at  p.  80;  see 
also  N.  B.  Ry.  v.  Clyde  Shipping  Co.  (1918)  16  ib.  251).  Where  a 
service  is  necessary  from  the  point  of  view  of  the  trader,  as,  for 
instance,   weighing  which  must  be  performed  so  that  he  can  render 
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' '  an  exact  account  in  writing  signed  by  him  of  the  number  or  quantity 
of  goods  conveyed  "  as  required  by  section  98  of  the  Eailways  Clauses 
Act,  1845  (see  title  CXI),  the  trader  cannot  avoid  paying  for  the 
service  if,  without  making  any  effort  to  perform  it  himself,  he  gives 
notice  to  the  company  that  it  is  not  to  be  deemed  as  rendered  at  his 
request  or  for  his  convenience.  Under  such  circumstances  the  notice 
is,  as  Madden,  J.,  says  (G.  S.  &  W  By.  v.  Wallace,  supra,  at  p.  81), 
"  equally  at  variance  with  the  facts  and  with  the  law  "  (see  also 
Lush,  J.,  Stones  Bros.  v.  M.  Ry.  (1918)  16  Ey.  &  Can.  Tr.  Cas.  261, 
at  pp.  267-8).  If,  however,  the  trader  weighs  his  merchandise  himself, 
a  reweighing  by  the  company  for  its  own  satisfaction  is  a  service  for 
which  it  cannot  charge  at  all. 

(b)  "  Tonnage  rates." — All  the  rates  and  charges  heretofore  con- 
sidered (except  the  rebate  when  a  company  does  not  supply  wagons 
for  distances  less  than  fifty  miles)  are  fixed  in  the  classification  on 
a  tonnage  basis.  As  to  the  charges  authorised  by  this  section,  the  only 
stipulation  is  that  they  shall  be  reasonable;  there  is  no  obligation  to 
charge  them  on  a  tonnage  basis. 

(c)  "  Any  difference  .  .  shall  be  determined  by  an  arbitrator."- — 
' '  The  enactment  is  not  that  the  company  may  charge  a  sum  fixed  by 
an  arbitrator,  but  that  they  may  charge  a  reasonable  sum  "  (Cowan  & 
&ons  v.  N.  B.  Ry.  (No.  3)  (1900-1)  11  Ey.  &  Can.  Tr.  Cas.  271,  Lord 
Kinnear,  at  p.  282),  so  that  arbitration  is  not  a  condition  precedent  to 
the  making  of  a  charge.  Nor  is  a  charge  under  this  section  one  which 
no  tribunal  can  take  into  consideration  except  the  arbitrator.  "  A 
condition  precedent  to  the  invocation  of  the  arbitrator  on.  whatever 
grounds  is  that  a  difference  between  the  parties  should  have  arisen ; 
and  I  think  that  must  mean  a  difference  of  opinion  before  the  action 
is  launched  either  by  formal  plaint  in  the  county  court  or  by  writ  in 
the  superior  Courts"  (L.  &  N.  W  Ry.  and  G.  W.  Ry.  v.  Billington 
[1899]  A.  C.  79,  Lord  Halsbury,  L.C.,  at  p.  81).  Therefore,  if  a 
company  sues  to  recover  such  charges  before  any  difference  has  arisen 
a  Court  of  law  has  jurisdiction  (L.  &  N.  W.  Ry.  and  G.  W.  Ry.  v. 
Billington,  supra;  M.  Ry.  v.  Haigh  (1896)  13  T.  L.  E.  135);  what  is 
meant  by  no  difference  having  arisen  is  discussed  below.  Further,  if 
a  difference  arises  as  to  charges  which  the  trader  neglects  to  have 
determined  by  arbitration,  the  company  may  recover  in  an  action  the 
whole  amount  of  those  charges  (N .  B.  Ry.  v.  N.  B.  Grain  Go.  (1897)  24 
Sess.  Cas.   (4th  Ser.)  687). 

The  Commissioners  cannot  be  directly  appealed  to,  otherwise  than 
in  cases  where  they  are  appointed  arbitrators,  to  determine  the  reason- 
ableness of  charges  under  this  section,  but  where  an  application  is  made 
to  the  Commissioners  as  to  which  they  have  jurisdiction — for  instance, 
an  application  for  a  siding  rebate — the  Commissioners,  in  deciding 
whether  a  rebate  ought  to  be  allowed,  can  consider,  as  a  defence  or  set- 
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>ff  though  not  as  a  counterclaim,  what  would  be  a  reasonable  charge  for 
services  under  this  section  which  are  shown  to  be  rendered  (Corporation 
if  Birmingham  v.  M.  Ry.  (No.  1)  (1896)  9  Ey.  &  Can.  Tr.  Cas.  165, 
it  p.  172;  Cowan  A  Sons  v.  N.  B.  Ry.  (No.  3),  supra,  at  pp.  282-3). 
Likewise,  where  a  complaint  of  increase  of  rates  is  made,  and  the 
3ompany  allege  that  the  whole  increase  is  accounted  for  by  an  increase 
in  the  cartage  rate,  the  reasonableness  of  which  is  a  matter  for  arbitra- 
tion, nevertheless  the  Commission  has  jurisdiction  to  entertain  the 
application  (Mansion  House  Association  v.  L.  &  N.  W.  Ry.  (1896) 
9  Ey.  &  Can.  Tr.  Cas.  174). 

As  to  the  extent  of  the  jurisdiction  of  the  arbitrator  when  it  is 
invoked,  and  the  circumstances  in  which  the  jurisdiction  of  Courts  of 
law  is  ousted,  the  cases  are  somewhat  confusing,  but  their  effect 
seems  to  be  as  follows: — In  L.  &  N.  W  Ry.  v.  Donellan  ([1898] 
1  Q.  B.  748)  the  Divisional  Court  held  that  a  county  court  had 
jurisdiction  in  an  action  to  recover  charges  under  this  section  as  to 
the  quantum  of  which  the  trader  had  objected  before  action.  In 
the  Court  of  Appeal  this  case  and  L.  &  N.  W.  Ry.  v.  BiUington 
were  argued  together  ([1898]  2  Q.  B.  7).  The  Court  held  that  a 
difference  had  arisen  in  both  cases,  that  the  county  court  had  no 
jurisdiction,  and,  further,  that  in  every  case  where  an  arbitrator 
adjudicates  upon  a  difference,  he  has  power  to  consider,  not  merely  the 
reasonableness  of  the  charge,  but  all  matters  incidental  to  such  a 
determination,  such  as  whether  in  fact  or  law  any  charge  can  be  made 
under  the  section.  Billington's  Case,  but  not  Donellan's,  was  taken 
to  the  House  of  Lords.  In  the  former  case  it  seems  that  there  was  no 
objection  to  the  charge  before  action :  at  any  rate  the  county  court 
Judge  found  as  a  fact  that  no  difference  had  arisen.  The  judgment 
of  the  Court  of  Appeal  was  reversed,  on  the  question  of  the  jurisdiction 
of  the  county  court,  but  the  question  of  the  extent  of  the  jurisdiction 
of  the  arbitrator  was  reserved.  This  question  was,  however,  con- 
sidered by  the  House  of  Lords  soon  afterwards  in  M.  Ry.  v.  Loseby 
and  CarnZey  ([1899]  A.  C.  133),  where  it  was  held  that  the  jurisdiction 
Df  the  arbitrator  extended  to  all  questions  necessarily  incidental  to 
the  determination  of  the  reasonableness  of  the  charge.  In  a  sub- 
sequent case,  on  this  authority,  the  Court  of  Session  have  held  that 
it  is  for  the  arbitrator  to  decide  whether  the  party  sought  to  be  charged 
is  a  "  trader  "  within  the  meaning  of  the  section  (Clyde  Shipping  Co. 
v:N.  B.  Ry.  [1917]  S.  C.  107).  But  the' House  of  Lords  specifically 
approved  the  decision  in  Donellan's  Case,  and  on  the  face  of  the 
Report  there  is  nothing  to  show  that  that  case  was  approved  only  on 
;he  question  of  the  arbitrator's  jurisdiction,  and  not  on  the  question 
is  to  when  the  jurisdiction  of  Courts  of  law  is  ousted.  But,  whatever 
may  have  been  intended,  the  decision  in  Donellan's  Case  on  the  latter 
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point  had  previously  been  expressly  dissented  from  by  the  House  of 
Lords  in  L.  &  N.  W.  Ry.  v.  BiUington.  In  L.  &  N.  W.  By.  v.  Jones 
([1915]  2  K.  B.  35)  these  two  decisions  of  the  House  of  Lords  were 
considered  in  the  Divisional  Court,  and  their  effect  was  held  to  be 
that  though  a  difference  must  go  to  arbitration,  the  mere  refusal  to  pay 
by  a  trader,  at  whose  request  or  for  whose  convenience  services  have 
been  rendered  for  which  he  knew  the  charge  when  he  accepted  the 
services,  does  not  amount  to  a  difference. 

(d)  "By  the  Board  of  Trade,"  now  the  Minister  of  Transport 
(Ministry  of  Transport  (Board  of  Trade  Exceptions  of  Powers)  Order, 
1919). 

The  power  to  appoint  the  Commissioners  as  arbitrators  under  the 
provisions  of  the  (Bates  and  Charges)  Order  Confirmation  Acts  arises 
as  follows :  — 

The  Board  of  Trade  Arbitrations  &c.  Act,  1874,  shall,  so  far  as 
applicable,  apply  to  every  determination  of  a  difference  or  question  by 
arbitration  under  the  provisions  herein  contained  (  (Bates  and  Charges) 
Order  Confirmation  Acts,   s.  25  of  the  Order). 

Sections  6  and  7  of  the  Board  of  Trade  Arbitrations  &c.  Act,  1874, 
are  as   follow:  — 

Where  any  difference  to  which  a  railway  company  or  canal  com- 
pany is  a  party  is  required  or  authorised,  under  the  provisions  of  any 
general  or  special  Act  passed  either  before  or  after  the  passing  of  this 
Act,  to  be  referred  to  the  arbitration  of,  or  to  be  determined  or  settled 
by,  the  Board  of  Trade,  or  some  other  person  or  persons  appointed  by 
the  Board  of  Trade,  the  Board  of  Trade  may,  if  they  think  fit,  by  order 
in  writing  under  the  hand  of  the  President  or  one  of  the  Secretaries 
of  the  Board,  refer  the  matter  for  the  decision  of  the  Bailway  Com- 
missioners, and  appoint  them  arbitrators  or  umpire,  as  the  case  may 
be,  and  thereupon  the  Commissioners  for  the  time  being  shall  have 
the  same  powers  as  if  the  matter  had  been  referred  to  their  decision 
in  pursuance  of  "  The  Regulation  of  Railways  Act,  1873,"  and  also 
any  further  powers  which  the  Board  of  Trade,  or  an  arbitrator  or 
arbitrators,  or  umpire,  appointed  by  the  Board  of  Trade,  would  have 
had  for  the  purpose  of  the  arbitration,  if  the  difference  had  not  been 
referred  to  the  Commissioners  .       .   (section  6). 

Where  any  difference  is  referred  for  the  decision  of  the  Com- 
missioners in  pursuance  of  "  The  Regulation  of  Railways  Act,  1873," 
as  amended  by  this  part  of  this  Act,  the  Commissioners  shall- have  the 
same  power  by  their  decision  of  rescinding,  varying,  or  adding  to  any 
award  or  other  decision  previously  made  by  any  arbitrator  or  arbitrators 
(including  therein  the  Board  of  Trade)  with  reference  to  the  same  sub- 
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;ct  matter  as  any  arbitrator  or  arbitrators  would  have  had  if  the 
ecision  had  been  referred  to  him  or  them  (section  7). 

(e)  Services  at  Sidings. — At  the  outset  it  is  desirable  to  indicate 
be  relation  and  the  distinction  between  the  provisions  of  this  sub- 
ection  and  those  of  section  4  of  the  Bailway  and  Canal  Traffic  Act, 
894  (see  title  CII).  This  sub-section  empowers  a  railway  company 
:>  charge  for  services  at  private  sidings  "  a  reasonable  sum  by  way 
f  addition  to  the  tonnage  rates."     If  a  company  charge  a  gross  rate 

0  a  trader  for  sidings  traffic,  and  he  alleges  that  the  rate  includes  a 
harge  for  sidings  services  which  the  company  does  not  in  fact  perform, 
ection  4  of  the  latter  Act  empowers  the  Commissioners  to  decide  the 
ispute,  and  to  fix  the  rebate  if  any. 

(1)  ''At  or  in  Connection  With." — Wide  though  these  words  are, 
t  seems  that  the  provision  by  the  company  of  the  site  for  a  private 
iding  and  the  construction  of  the  siding  are  not  services  for  which  a 
harge  can  be  made  under  this  sub-section  (Furness  By.  v.  Vickers, 
Ions  &  Maxim  (1904)  12  Ey.  &  Can.  Tr.  Cas.  81,  at  p.  84).  The  com- 
lany's  power  to  charge  for  such  services  seems  to  arise  under  section  7 
►f  the  Order,  as  being  a  charge  ' '  for  sidings  or  other  structural  accom- 
nodation  provided  or  to  be  provided  for  the  private  use  of  traders  " 
see  title  XCVII). 

(2)  "  Not  Belonging  To." — The  use  of  words  so  general  and 
ion-technical  would  suggest  that  a  non-technical  construction  was 
utended,  and  this  view  was  adopted  by  the  Court  of  Appeal  in 
Huntingdon  v.  L.  &  Y.  By.  (  (1900-1)  11  Ey.  &  Can.  Tr.  Cas.  237). 

Where  a  siding  was  built  by  a  trader  under  the  provisions  of  a  deed 
>y  which  a  railway  company  conveyed  to  him  the  land  on  which  it 
ras  built  and  other  land,  the  trader  covenanting  to  keep  the  siding  in 
epair,  to  give  the  company  a  right  of  using  it  for  shunting,  and  the 
ontrol  and  management  of  it  subject  to  the  right  of  the  trader  to  the 
easonable  use  of  it  for  the  purposes  for  which  it  was  made,  it  was 
eld  that  the  siding  was  one  "  not  belonging  to  "  the  railway  com- 
any  (Pidoook  v.  M.  S.  &  L.  By.  (1895)  8  Ey.  &  Can.  Tr.  Cas.  45). 

Where  a  siding  was  built  by  a  railway  company  on  land  leased  by 
be  trader  for  996  years  at  the  rent  of  a  penny  per  annum,  the  com- 
any  agreeing  to  build  a  warehouse  and  to  keep  warehouse  and  siding 

1  repair;  the  company  to  have  the  right  to  use  any  part  of  the  ware- 
ouse  not  required  by  the  trader,  but  wide  rights  of  user  of  the  siding 
nd  warehouse  being  reserved  to  the  trader,  it  was  held  that  the  siding 
elonged  to  the  trader  (Huntingdon  v.  L.  &  Y.  By.,  supra).  Where  a 
iding  existed  which  the  company  had  constructed,  and  the  company 
onveyed  land  alongside  it  to  a  trader  with  a  "  full  and  free  right  and 
berty  at  all  reasonable  times  and  in  all  reasonable  ways  to  use 
'ithout  charge  the  railway  siding,"   the   Commission  held  that   the 
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siding  belonged  to  the  railway  company  (Giradot  &  Co.  v.   G.  E.  Ry. 
(1900)  11  Ey.  &  Can.  Tr.  Cas.  244). 

(3)  The  Services  Generally. — The  term  siding  is,  by  section  26  of 
the  Order,  declared  to  include  branch  railways  not  belonging  to  a  rail- 
way company. 

The  chief  matter  which  arises  under  this  sub -section  is  the 
distinguishing  of  services  in  respect  of  bringing  wagons  on  to  or  from 
a  private  siding,  shunting  and  marshalling  whether  at  a  siding  or 
elsewhere,  and  other  services  performed  by  the  railway  company's 
engines  at  the  siding  which  may  be  charged  for  under  this  sub-section, 
from  those  which  are  incidental  to  conveyance.  This  matter  has, 
however,  been  considered  at  length  in  title  XCII,  note  (a),  to  which 
reference  should  be  made. 

(4)  Expenses  of  Signalling. — In  N.  S.  Ry.  v.  Salt  Union,  Ltd. 
(  (1897-8)  10  Ey.  &  Can.  Tr.  Cas.  161)  the  railway  company  claimed 
to  charge  for  the  erection  and  maintenance  of  signal  cabins  and  signals 
to  protect  the  connections  with  certain  private  sidings.  The  branch 
of  the  railway  with  which  the  sidings  were  connected  had  been  used 
since  its  construction  exclusively  for  mineral  traffic,  and  the  signals 
in  question  were  the  main  line  signals  required  to  be  installed  before 
the  Board  of  Trade  would  permit  the  use  of  the  branch  for  passenger 
traffic.  The  Commission  held  that,  as  this  expense  was  incurred  by  the 
railway  company  solely  to  obtain  sanction  to  carry  passengers,  none  of 
it  fell  upon  the  siding  owners.  The  Commission  recognised  that  a 
charge  for  maintenance  of  signals  at  a  private  siding  could  be  allowed 
in  a  proper  case,  but  considered  that  a  charge  for  the  erection  of 
signals  could  only  be  claimed  under  section  7  of  the  Order,  and  was 
not,  in  truth,  an  accommodation  to  which  even  that  section  extended 
(see  title  XCVII). 

A  charge  against  siding  owners  may  be  made  under  this  sub-section 
for  the  expense  of  working  the  points  and  signals  "  if  there  are  points 
and  signals  specially  provided  for  their  traffic,  and  .  .  the  levers 
which  work  them  would  be  altogether  dispensed  with  if  the  siding 
ceased  to  exist  "  (Portway  v.  Colne  Valley  Ry.  (1899)  10  Ey.  &  Can. 
Tr.  Cas.  211,  Sir  F.  Peel,  at  p.  220;  Furness  Ry.  Co.  v.  Vickers,  Sons 
&  Maxim  (1904)  12  ib.  81).  The  above  words  of  Sir  F.  Peel  would 
embrace,  not  merely  the  levers  working  the  actual  connection  and  the 
ground  discs,  but  the  lever  working  an  outer  home  or  advanced  starting 
signal  rendered  necessary  by  the  position  of  the  siding  connection. 
Indeed,  in  Portway' s  Case  there  seems  some  ground  for  supposing  that 
a  charge  in  respect  of  such  a  signal  was  allowed  (see  judgment  of  Lord 
Cobham,  at  p.  222).  Where  the  existence  of  a  signal  cabin  and 
signals  is  solely  due  to  the  presence  of  a  siding  connection,  the  whole 
cost  of  working  and  maintenance  seems  to  be  the  proper  basis  of  the 
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charge  (see  Dunkirk  Colliery  Co.  v.  M.  8.  £  L.  Ry.   (1876)  2  Ey.  & 
3an.   Tr.   Cas.   402). 

(5)  Provision  of  Special  Staff. — The  provision  of  a  special  staff  by 
ihe  railway  company,  or  the  use  of  an  existing  staff  for  superin- 
>endence,  clerkage,  and  checking  at  a  private  siding  may  be  charged 
'or  under  this  sub-section,  as  no  station  terminal  can  be  charged  in 
;uch  a  case  (N.  S.  Ry.  v.  Salt  Union,  Ltd.,  supra;  Partway,  v.  Colne 
Valley  Ry.,  supra;  Furness  v.  Vickers,  Sons  &  Maxim,  supra).  On 
;he  other  hand,  a  service  terminal  may  be  charged  at  a  private  siding, 
md  therefore  charge's  for  covering  or  uncovering,  loading  or  unloading, 
ire  not  within  this  sub-section  even  when  performed  at  a  private 
siding,  but  are  chargeable  either  under  section  4  or  sub-section  (v)  of 
>his  section  (see  title  XCIV,  note  (!)),  and  note  (t)  of  this  title). 

(/)  "  Collection  and  Delivery." — "  Collection  or  delivery  is  a  service 
jerformed  off  the  railway  company's  system,  and  does  not  depend 
ipon  the  nature  of  the  vehicle  by  which  it  is  done  "  (A.  T.  Lawrence, 
J.,  Port  of  London  Authority  v.  M.  Ry.  (1911-12)  15  Ey.  &  Can.  Tr. 
3as.  23,  at  p.  35).  Therefore  the  service  may  be  performed  while  the 
roods  are  yet  in  the  railway  trucks.  If  the  service  in  trucks  is  per- 
formed on  a  siding  not  belonging  to  the  company  it  is  chargeable  under 
:he  previous  sub-section,  and  there  is  no  necessity  to  invoke  the  aid 
>f  this  sub-section.  This  was  the  case  in  Cowan  &  Sons  v.  N.  B.  Ry. 
'  (1898)  10  Ey.  &  Can.  Tr.  Cas.  169).  Sir  F.  Peel  (at  p.  174)  treats 
ihe  service  as  analogous  to  collection  and  delivery,  but  he  certainly 
loes  not  decide  that  it  can  only  be  charged  for  under  this  sub-section. 
3n  the  other  hand,  in  Port  of  London  Authority  v.  M.  Ry.  (supra), 
ihe  Commission  treated  the  applicants'  railways  as  not  properly  falling 
mder  the  description  of  "  sidings  "  (notwithstanding  that  the  word 
ncludes  a  "  branch  railway"),  and,  therefore,  the  company  was  held 
o  have  a  right  to  charge  in  respect  of  services  thereon,  not  under  the 
)receding  sub-section,  but  under  this  sub-section  for  a  true  service  of 
:ollection  and  delivery  (see  Sir  J.  Woodhouse,  at  p.  49). 

(g)  "Weighing  Merchandise." — The  "true  account  of  lading" 
idiich  a  trader  is  required  under  penalty  to  render  by  section  98  of 
he  Eailways  Clauses  Act,  1845,  includes  a  statement  of  weight,  and, 
herefore,  so  long  as  a  trader  omits  to  weigh  his  merchandise,  the 
weighing  of  it  by  the  railway  company  is  a  service  performed  at  his 
mplied  request  and  for  his  convenience,  and  this  is  so  none  the  less 
E  he  gives  a  written  notice  denying  that  this  is  the  case  (G.  S.  &  W. 
ly.  v.  Wallace  Bros.  (1913)  15  Ey.  &  Can.  Tr.  Cas.  75). 

(h)  Accommodation  when  the  Company's  Liability  as  a  Carrier  has 
ot  Begun  or  has  Ceased. — A  railway  company  may  be  in  possession 
f  goods  entrusted  to  it  for  carriage,  and  yet  its  liability  may  be  that 
f  a  mere  warehouseman  and  not  that  of  a  carrier.     This  may  be  the 
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case  both  before-  a-nd  after  transit,  though  the  former  case  is  somewhat 
uncommon  (see  titles  VIII  and  XIV). 

The  provisions  of  this  sub-section  are  confined  to  charges  made 
for  services  when  the  company's  liability  as  carrier  has  either  not 
begun  or  has  ceased.  Therefore,  when  a  company  makes  or  increases 
a  charge  for  services  under  this  sub-section,  there  is  no  increase  of 
rates  within  section  1  of  the  Eailway  and  Canal  Traffic  Act  of  1894, 
because  that  section  relates  only  to  charges  made  by  a  company  as 
carriers  and  for  services  ancillary  thereto  (Manchester  Traders' 
Association  v.  L.  &  Y.  Ry.  (1897)  10  Ey.  &  Can.  Tr.  Cas.  127;  M.  Ry. 
v.  Stones  Bros.  (1918)  16  ib.  261). 

Detention  of  Trucks. — The  Ministry  of  Transport  Act,  1919,  con- 
tains a  provision  which,  in  certain  events,  modifies  the  operation  of 
this  sub-section;  and  the  power  of  the  Minister  to  direct  rates  and 
charges  enables  him  to  make  an  order  which,  for  the  time,  greatly 
lessens  its  importance.  As,  however,  the  former  provision  only  applies 
in  certain  events,  and  a  direction  as  to  charges  derives  its  force  wholly 
from  the  temporary  powers  of  the  Minister,  it  is  necessary  to  consider 
.first  the  law  as  it  stood  prior  to  the  Ministry  of  Transport  Act. 

Demurrage  cannot  be  charged  when  a  railway  company  is  holding 
goods  as  a  carrier;  therefore,  where  conveyance  is  delayed  by  natural 
causes  or  the  company's  negligence,  no  such  charge  can  be  allowed 
(M.  Ry.  v.  Black  (1899)  10  Ey.  &  Can.  Tr.  Cas.  142,  at  pp.  147-8; 
N.  B.  Ry.  v.  Coltness  Iron  Co.  (1910-11)  14  ib.  246,  at  p.  260). 
Demurrage  is  only  applicable  when  the  loading  of  a  wagon  is  delayed 
beyond  a  reasonable  time,  or  when  at  the  end  of  the  transit  delivery 
is  not  taken  in  a  reasonable  time.  "  Under  section  5,  sub-section  (iv) 
of  the  schedule  of  the  Act  ot  1892,  the  consignor  or  consignee  must 
have  a  reasonable  time  to  put  the  traffic  in  or  to  take  the  traffic  out. 
This  does  not  mean  that  giving  or  taking  delivery  is  the  same  as  loading 
or  unloading,  the  expressions  which  are  used  in  section  4  and  section  5, 
sub-section  (v).  Loading  or'  unloading  in  the  case  of  coal  may  be 
performed  in  a  few  minut-es.  Time  must  be  allowed  for  the  perform- 
ance of  those  acts  which  are  incidental  to  the  tendering,  acceptance, 
and  delivery  of  the  traffic.  As  counsel  for  the  railway  companies 
admitted,  preparations  have  to  be  made,  and  there  cannot,  therefore, 
be  any  limitation  of  the  time  with  regard  solely  to  the  performance 
of  the  merely  physical  acts  of  loading  and  unloading.  In  considering 
the  meaning  of  the  word  "  detention  "  in  section  5,  sub-section  (iv), 
it  is  important  to  bear  in  mind  that  this  means  detention  not  due  (1)  to 
the  performance  of  acts  which  the  company  has  to  perform  as  carriers 
and  (2)  to  the  performance  of  acts  necessary  to  enable  the  consignor 
or  consignee  to  give  or  take  delivery  "  (Lord  Mackenzie,  N.  B.  Ry.  v. 
Coltness  Iron  Co.,  supra,  at  p.  259). 
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As  regards  detention  before  transit,  in  N.  B.  Ry.  v.  Coltness  Iron 
Co.  (supra),  one  free  day,  reckoned  from  6  a.m.  on  the  day  following 
that  on  which  the  company's  wagons  were  checked,  loaded,  or  partly 
loaded,  was  allowed  in  the  case  of  all  goods  except  coal  for  shipment. 
One  clear  day  after  loading,  loading  to  be  regarded  as  completed  when 
loaded  wagons  were  weighed  and  the  weight  notes  given  to  the  con- 
signors, was  allowed  in  the  case  of  coal  in  Wallace  Bros.  v.  M.  G.  W. 
Ry.;  G.  8.  &  W.  Ry.  v.  Wallace  Bros.  (  (1912),  (1913)  15  Ey.  &  Can. 
Tr.  Cas.  70,  75).  Prima  facie,' a  company's  liability  as  carrier  cannot 
cease  until  it  has  brought  the  goods  to  the  place  where  delivery  is  to 
be  made  under  the  contract  of  carriage,  but  when  a  company  is  unable 
to  bring  trucks  to  a  private  siding  where  delivery  is  to>  be  made  because 
the  siding  owner  allows  the  siding  to  be  blocked  by  other  wagons, 
time,  with  regard  to  charges  for  detention,  runs  from  the  moment 
when  the  company  is  ready  to  send  the  trucks  to  the  siding  (M.  Ry. 
v.  Black  (1899)  10  Ey.  &  Can.  Tr.  Cas.  142).  This  is  none  the  less  so 
when  the  trader's  inability  to  receive  is  owing  to  the  defective  lay- 
out of  his  siding  (N.  B.  Ry.  v.  Coltness  Iron  Co.,  supra,  at  p.  260),  or 
the  capacity  of  his  premises  or  his  method  of  business  is  such 'that  he 
is  obliged  to  treat  loaded  wagons  as  warehouses  (Manchester  Traders' 
Association  v.  L.  &  Y.  Ry.,  supra,  at  p.  137;  N.  B.  Ry.  v.  Clyde 
Shipping  Co.  (1918)  16  ib.  25;  M.  Ry.  v.  Stones  Bros.,  supra,  at 
pp.  274-5);  but  the  Ministry  of  Transport  Act,  1919,  has  varied  this 
rule  in  manner  set  out  below.  But  no  reliance  for  the  purpose  of 
supporting  a  charge  for  detention  can  be  placed  on  a  trader's  refusal 
to  receive  wagons  if  in  fact  the  company  was  not  in  a  position  to 
deliver  the  wagons  had  the  trader  been  willing  to  receive  them 
(Cheshire  Lines  Committee  v.  John  Butler  &  Co.  (1917)  16  Ey.  &  Can. 
Tr.    Cas.   212). 

The  arbitrator  under  this  section  is  bound  and  entitled  to  consider, 
not  merely  whether  the  charge  is  reasonable  in  itself,  but  all  the 
circumstances,  including  whether  the  free  time  proposed  is  reasonable 
(M.  Ry.  v.  Loseby  and  Carnley  [1899]  A.  C.  133;  see  note  (c) ),  or 
whether  the  party  proposed  to  be  charged  is  a  trader  within  the  mean- 
ing of  the  section  (Clyde  Shipping  Co.  v.  N.  B.  Ry.  [1917]  S.  C.  107). 
It  has  consequently  been  contended  before  the  Commissioners  when 
sitting  as  arbitrators  under  this  sub-section  that  they  might  have 
recourse  to  "  averaging,"  that  is  to  say,  setting  off  the  time  saved  out 
of  the  free  time,  when  such  was  the  case,  against  the  time  lost  when 
the  free  period  was  exceeded,  and  holding  that  only  the  difference 
should  be  reckoned  as  time  for  which  a  charge  might  be  made.  The 
Commission  has,  however,  held  that  this  principle  cannot  be  adopted 
(M.  Ry.  v.  Black  (1899)  10  Ey.  &  Can.  Tr.  Cas.  142;  N.  B.  Ry.  v. 
Coltness  Iron  Co.  (1910-11)  14  ib.  246,  at  pp.  264-5).  "  The  trader 
has  no  right  to  the  four  days.      It  is  riot  as  if  he  waived  anything 
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by  unloading  within  four  days.  The  trader  is  bound  to  discharge  in 
a  reasonable  time.  If  it  is  reasonable  for  him  to  discharge  in  two  or 
three  days,  and  he  does  so,  it  is  no  more  than  his  duty,  and,  as  Sir 
Frederick  Peel  pointed  out,  after  the  four  days,  supposing  the  four 
days  is  the  right,  time,  the  character  of  the  company  is  a  new  and 
altogether  different  one.  He  is  now  a  warehouseman;  and  how  can 
the  amount  which  he  is  entitled  to  charge  for  warehousing  these  trucks 
(warehousing  is  hardly  the  right  word  for  it,  but  it  conveys  what  I 
mean)  be  affected  by  the  circumstance  that  he  has  not  been  put  to  all 
the  expense  as  a  carrier  or  as  a  conveyer  of  the  traffic  to  which  he 
might  have  been  subjected?"  (Wright,  J.,  Black's  Case,  at  pp.  148-9). 

Shipowners  who  receive  goods,  as  consignees  for  shipment,  from  a 
railway  company  are  "  traders  "  within  the  meaning  of  the  order,  and 
are  liable  to  pay  demurrage  on  trucks  containing  goods  consigned  to 
them  for  shipment  when  they  delay  in  providing  a  berth  for  the  unload- 
ing of  the  trucks  (N.  B.  Ry.  v.  Clyde  Shipping  Co.  (1918)  16  Ey.  & 
Can.  Tr.  Cas.  251).  Where  a  railway  company  issues  a  notice  which 
contemplates  the  recovery  of  demurrage  charges  from  the  consignor, 
and  trucks  are  subsequently  supplied  at  the  request  of  the  consignor 
who  knows  of  the  notice,  the  company  is  entitled  to  recover  demurrage 
charges  authorised  by  the  notice  from  the  consignor,  notwithstanding 
that  the  delay  occurs  after  transit  through  the  laches  of  the 
consignee  (G.  &  S.  W  Ry.  v.  Polquhairn  Coal  Co.  [1916]  S.  C.  36). 
On  the  other  hand,  if  the  consignee  has  so  acted  as  to  have  assented, 
expressly  or  impliedly,  to  the  provisions  of  an  advice  note  addressed 
to  him  which  sets  out  demurrage  charges  applicable  after  transit,  he 
is  liable  to  pay  these  charges  if  in  fact  they  are  incurred  (L.  &  Y.  Ry. 
v.   Swarm    [1916]    1  K.   B.   263). 

In  a  large  number  of  cases  in  which  the  Commissioners  have  sat 
as  arbitrators  four  free  days  inclusive  of  the  day  on  which  notice  of 
arrival  is  given  have  been  held  to  be  a  reasonable  time  at  the  end  of 
the  transit,  and  a  charge  of  sixpence  per  wagon  per  day  thereafter  has 
been  allowed.  It  is,  however,  unprofitable  to  consider  these  decisions 
in  detail,  firstly,  because  existing  circumstances  differ  widely  from 
those  existing  at  the  time  of  these  decisions,  and,  secondly,  because 
the  Minister  of  Transport  has  given  a  direction  in  virtue  of  his  statutory 
powers  by  which,  for  the  present,  a  much  shorter  period  and  a  much 
higher  rate  are  allowed.     The  direction  is  as  follows:  — 

MINISTRY  OF  TRANSPORT  ACT,   1919. 


Notice  is  hereby  given  that  the  Minister  of  Transport,  in  pursuance  of  his 
powers  under  the  Ministry  of  Transport  Act,  1919,  has  directed  that  as  from 
the  first  day  of  January,  1920,  the  SUMS  set  out  in  the  Schedule  hereto  shall 
be  CHARGED  in  respect  of  the  RAILWAYS  of  ENGLAND  and  WALES 
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for  DETENTION  of  WAGONS  and  SHEETS  beyond  the  periods  specified 
in  such  Schedule,  and  that  the  said  sums  will  be  charged  accordingly. 

By  order, 

RAILWAY  CLEARING  HOUSE,  23rd  December,  1919. 


Schedule. 


Charges  to  be  made  for  detention  of  Wagons  and  Sheets  before  and  after 
transit  over  the  Railway  (excluding  Wagons  conveying  Coal,  Coke,  and 
Patent  Fuel). 


For  each  of  the 

first  two  days 

For  each 

— ' — 

after  the 

subsequent 

expiration  of 

day. 

the  free  period. 

s. 

d. 

s.    d. 

Ordinary  wagons    ... 

3 

0 

5     0 

High  capacity  wagons — 

Exceeding  16  and  not  exceeding  20  tons 

4 

0 

6    0 

Exceeding  20  and  not  exceeding  30  tons 

6 

0 

9    0 

Exceeding  30  tons          

10 

0 

15    0 

Specially  constructed  wagons- 

Above  15  and  under  20  tons 

6 

0 

9    0 

20  tons  and  under  30  tons 

12 

0 

18    0 

30  tons  and  above          ...         

20 

0 

30    0 

Refrigerator  and  insulated  vans         ...         

12 

0 

18    0 

Sheets 

0 

6 

1     0 

FREE  PERIODS  ALLOWED  FOR  LOADING  OR  UNLOADING. 

(a)  Wagons  Supplied  Empty  for  Loading. 

At  Stations,  Private  Sidings,  Docks,  Wharves,  &c. — One  day  ex- 
clusive of  the  day  on  which  the  wagon  is  placed  at  the  Trader's 
disposal. 

(b)  Loaded  Wagons  after  Conveyance. 

(i)  At  Stations. — Two  days  exclusive  of  the  day  of  receipt  by  the 

Trader  of  notice  of  arrival, 
(ii)  At  Ports  (Shipment  Traffic  only). — Three  days  exclusive  of  the 

day  of  arrival, 
(iii)  At  Private  Sidings,   Docks,   Wharves,   &c. — Two  days  exclusive 

of  the  day  on  which  the  wagon  is  placed  at  the  Trader's  disposal. 

If  reloaded,  an  additional  day  to  be  allowed. 

(c)  Befrigerator  Vans  and  Insulated  Vans. 

One  day  exclusive  of  the  day  of  arrival. 

FREE  PERIOD  FOR  SHEETS. 

The  number  of  days  allowed  for  the  return  of  any  covering  Sheet  shall  be 
the  same  as  for  the  Wagon  with  which  such  Sheet  was  supplied. 

INTERNAL  USER. 

Any  wagon  or  sheet  used  for  internal  purposes  shall  be  deemed  to  have 
been  detained  and  the  charges  specified  in  this  Schedule  shall  be  charged  in 
respect  of  such  wagon  or  sheet  so  used  notwithstanding  that  such  user  may 
have  taken  place  during  the  free  periods  hereinbefore  specified. 
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NOTICES. 

Notice  of  arrival  may  be  given  verbally  or  in  writing,  and  may  be  sent 
by  post,  telegram,  or  telephone. 

The  power  to  give  this  direction  is  conferred  by  section  3  (1)  (c)  (i) 
of  the  Act  of  1919,  and  it  only  extends  to  railways,  possession  of  which 
or  of  the  plant  whereof  is  retained  or  taken.  Section  3  (1)  (e)  provides 
that  charges  so  directed  "  shall  be  deemed  to  be  reasonable,  and  may, 
notwithstanding  any  agreement  or  statutory  provisions  limiting  the 
amount  of  such  charges  or  increases' therein,  be  charged  in  respect  of 
any  undertaking  during  the  period  for  which  the  Minister  retains 
possession  of  such  undertaking,  and  for  a  further  period  of  eighteen 
months  after  the  expiration  of  the  said  period  "  unless  Parliament 
sooner  makes  fresh  provision.  It  follows  that  whilst  this  direction 
subsists,  and  the  powers  under  which  it  is  made  remain  effective,  no 
question  in  respect  of  these  charges-  can  be  referred  to  arbitration. 
Further,  it  would  seem  that  during  the  continuance  of  the  direction, 
and  so  far  as  it  is  applicable,  the  railway  companies  are  not  merely 
permitted,  but  bound  to  make  these  specified  charges,  and  cannot 
charge  less  or  more,  even  though,  in  the  latter  case,  an  arbitrator  were 
to  hold  that  a  higher  charge  was  reasonable.  While  section  3  (1)  (e) 
merely  says  that  "  charges  directed  by  the   Minister  may      .   . 

be  charged,"  section  3  (1)  (c)  provides  that  "  the  directors  and  other 
persons  concerned  with  the  management,  and  officers  and  servants 
of  any  undertaking  of  the  whole  or  part  of  which,  or  of  the  plant 
whereof,  possession  is  retained  or  taken  shall  obey  the  directions  of 
the  Minister  as  to  .  .  charges  to  be  charged."  In  this  case  the 
direction  itself  says  of  these  charges  that  they  "  shall  be,"  not  "  may 
be,"  charged. 

Section  13  (4)  of  the  Ministry  of  Transport  Act  provides  as  follows : 
Where  the  Minister  exercises '  his  powers  of  purchasing  wagons  under 
this  section,  or  of  prohibiting  or  restricting  the  use  of  privately  owned 
wagons,  or  of  limiting  the  number  of  wagons  to  be  so  used,  the  following 
provisions  shall  have  effect :  —  .   (c)  Notwithstanding  the  provisions 

of  any  other  Act  or  of  any  decision  thereunder,  in  determining 
what  sum  may  be  charged  under  the  provisions  of  any  Eailway  Bates 
and  Charges  Order  for  the  detention  of  wagons  at  the  premises  of  any 
trader,  regard  shall  be  had  to  the  requirements  and  reasonable  usages 
of  the  trade  carried  on  at  those  premises  in  connection  with  which 
such  wagons  are  used. 

It  seems  that  this  provision  must  be  limited  to  the  cases  of  wagons 
which  are  purchased  or  the  use  of  which  as  privately  owned  wagons  is 
prohibited,  restrained,  or  limited  in  respect  of  a  "particular  class  of 
traffic  "  (section  13  (1)),  though  this  is  not  at  all  clear  in  view  of  the 
phraseology  employed.  The  decisions  referred  to  are  obviously  those 
noted  above  in  which  it  was  held  that  the  particular  circumstances  of 
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a  trader  with  regard  to  his  maimer  of  business  and  the  lay-out  of  his 
sidings  were  not  relevant  to  the  question  of  what  free  time  should  be 
allowed.  It  is  true  that  the  last  quoted  section  refers  to  the  "  sum  " 
which  may  be  charged,  but  section  5  of  the  order  speaks  merely  of  "  a 
reasonable  sum,"  and  a  "  difference,"  and  it  has  been  held  that  the 
length  of  free  time  allowed  is  a  matter  to  be  considered  by  the 
arbitrator  in  determining  a  difference  (see  note  (c) ).  This  provision 
is  not  framed  to  limit  the  discretion  of  the  Minister  in  directing  what 
charges  should  be  made,  but  to  enlarge  the  matters  which  the 
arbitrator  may  consider  in  determining  a  difference  within  section  5 
of  the  order.  So  long,  however,  as  the  direction  of  the  Minister  as  to 
charges  is  in  force,  nothing  can  be  referred  to  arbitration  except  a 
difference  concerning  charges  for  coal,  coke,  or  patent  fuels. 

The  Use  or  Occupation  of  Any  Accommodation  Before  or  After 
Conveyance. — The  most  obvious  service  to  which  these  words  relate  is 
the  warehousing  of  goods  before  or  after  conveyance.  But  cloak-room 
charges  could  hardly  be  brought  within  the  provision.  Goods  deposited 
in  a  cloak-room  are  not  necessarily  deposited  either  before  or  after  con- 
veyance, and  cloak-room  contracts  have  always  been  regarded  as 
independent  contracts  of  bailment  which  create  a  legal  relation 
unaffected  by  the  fact  that  the  bailee  is  also  a  carrier  (see  title  XIV, 
note  (b)  ). 

There  is  another  matter  the  charges  for  which,  if  they  can  be 
distinguished  from  charges  for  detention  of  wagons,  seem  to  be 
embraced  by  these  words,  namely,  charges  for  accommodating  wagons 
in  railway  companies'  sidings  before  or  after  transit.  If  this  accom- 
modation is  afforded  because  the  trader  cannot  take  the  wagons  on  to 
his  siding,  this  is  a  service  for  which  a  charge  for  detention  of  trucks 
may  be  made,  because  it  is  the  trader's  inability  to  receive  which  alone 
prevents  the  completion  of  the  transit.  This  matter  is  governed  by 
authority,  and  the  cases  will  be  found  in  the  earlier  part  of  this  note. 
But  where  it  is  found  as  a  fact  that  a  method  of  working  prevails  by 
which  delivery  or  receipt  of  a  trader's  traffic  takes  place,  not  on  the 
trader's  siding,  but  on  sidings  of  the  company,  then  a  charge  for  the 
use  of  the  siding  before  or  after  conveyance  may  be  made,  and  this  is 
not  a  charge  for  detention  of  wagons  but  for  the  accommodation  of 
using  the  sidings  (Vickers,  Sons  &  Maxim  v.  M.  By.  (1901-2)  11  By.  & 
Can.  Tr.  Cas.  249,  Sir  F.  Peel,  at  p.  254;  see  also  M.  Ry.  v.  Black 
(1889)  10  ib.  142,  at  p.  148,  and  Foster  Bros.  v.  G.  E.  Ry.  [1920]  2 
K.  B.  574).  This  distinction  might,  under  existing  circumstances,  be 
of  some  practical  importance,  as  a  charge  for  the  use  of  a  siding,  as 
distinct  from  a  charge  for  detention  of  trucks,  is  not  embraced  in  the 
direction  of  the  Minister  set  out  above,  and  such  a  charge  might  well 
be  the  subject  of  arbitration. 

If  wagons   are   consigned   to  ' '  wait  order  ' '   sidings   and  then   re- 
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consigned  by  the  trader  a  charge  for  the  use  of  the  sidings  cannot  be 
made  under  this  sub-section,  for  conveyance  has  not  ceased,  but  such 
a  charge  may  be  made  under  the  last  head  of  Part  IV  of  the  Schedule 
(L.  &  N.  W    Ry.  v.  Grooke  (1904)  20  T.  L.  R.  506;  see  title  CI). 

"  Cases  in  Which  the  Merchandise  is  Consigned  to  an  Address 
Other  than  the  Terminal  Station.  "—Although,  perhaps,  on  the  actual 
wording  of  the  sub-section,  the  matter  is  open,  it  is  submitted  that  a 
charge  under  this  head  can  only  be  made  when  the  contract  of  carriage 
contemplates  delivery  at  the  terminal  station  and  not  at  the  address. 
In  other  words,  it  provides  for  the  ease  where  the  company's  liability 
as  carrier  ceases  on  the  expiry  of  a  reasonable  time  after  notice  of 
arrival  to  the  consignee.  Where  a  company  contracts  to  deliver  at  the 
consignee's  address,  its  liability  as  carrier  continues  until  it  tenders-the 
goods  at  that  address,  and  it  is  incredible  that  it  was  intended  to 
authorise  it  to  charge  for  warehouse  services  in  a  case  where,  in  breach 
of  its  contract,  it  fails  to  tender  the  goods  at  the  address. 

(i)  Loading  and  unloading  in  the  case  of  merchandise  in  classes  A. 
and  B.  is  not  a  service  in  respect  of  which  a  service  terminal  may  be 
charged  (see  title  XCIV,  note  (a)). 

(j)  "  Sub-section  (3)  of  Section  33  of  the  Railway  &  Canal  Traffic 
Act,  1888." — This  section  provides  that  where,  on  the  application  of  a 
trader,  a  railway  company  disintegrates  a  rate,  dock  charges  shall  be 
shown  separately  from  the  conveyance  rate  and  terminals  and  the 
nature  and  detail  of  those  charges  shall  be  given  (see  title  CIV). 

Detention  of  Traders'  Wagons. 
(XCVI.)  Where  merchandise  is  conveyed  in  trucks  not 
belonging  to  the  company,  the  trader  shall  be  entitled  to 
recover  from  the  company  a  reasonable  sum  by  way  of  demur- 
rage for  any  detention  (a)  of  his  trucks  beyond  a  reasonable 
period,  either  by  the  company  or  by  any  other  company  over 
whose  railway  the  trucks  have  been  conveyed  under  a  through 
rate  or  contract.  Any  difference  arising  under  this  section 
shall  be  determined  by  an  arbitrator  to  be  appointed  by  the 
Board  of  Trade  (b)  at  the  instance  of  either  party  (  (Rates 
and  Charges)  Order  Confirmation  Acts,  section  6  of  Order). 

(a)  "By  Way  of  Demurrage  for  Any  Detention." — "What  does 
'  demurrage'  mean?  I  am  content  to  take  the  meaning  from  the  con- 
sidered judgment  of  the  Court  of  Exchequer  in  Lockhart  v.  Folk 
(  (1875)  L.  E.  10  Ex.  135).  The  question  there  turned  on  the  con- 
struction of  a  charterparty.  The  judgment  was  delivered  by 
Cleasby,  B.  '  The  word  demurrage,'  said  the  learned  Judge,  "  no 
doubt  properly  signifies  the  agreed  additional  payment  (generally  per 
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day)  for  an  allowed  detention  beyond  the  period  either  specified  in  or 
to  be  collected  from  the  instrument ;  but  it  has  also  a  popular  or  more 
general  meaning  of  compensation  for  undue  detention.'  Here  it  cannot 
have  its  proper  signification.  It  must  mean  compensation  for  undue 
detention.  But  it  imports,  I  think,  or  connotes  something  more. 
Considering  the  source  from  which  the  word  is  borrowed  and  the  sub- 
ject to  which  it  is  commonly  applied,  I  think  it  denotes  that  a  truck 
unduly  detained  is  to  be  regarded  (just  like  a  ship  under  charter)  as  a 
profit-earning  chattel — as  a  vehicle  running  for  profit  and  unduly 
detained  in  the  eourse  of  its  journey  without  any  fault  on  the  part  of 
its  owner.  If  this  be  the  true  explanation  of  the  use  of  the  word 
demurrage  '  in  section  6  the  enactment  is  plain  enough,  and  it  must 
be  competent  for  the  arbitrator  in  case  of  difference  to  award  a  reason- 
able sum  for  detention,  whether  the  sum  claimed  would  in  an  action 
at  law  fall  under  the  head  of  ordinary  or  special  damage ' '  (Lord 
Macnaghten  (G.  W.  By.  v.  Phillips  [1908]  A.  C.  101,  at  p,  107)). 

This  section  does  not,  as  does  the  sub-section  with  respect  to  the 
detention  of  company's  wagons,  confine  the  provisions  of  the  section 
to  detention  before  or  after  transit.  "  A  question  of  law  was  also 
raised,  namely,  whether  the  section  applies  at  all  to  a  claim  for  deten- 
tion during  transit.  It  is  contended  on  behalf  of  the  railway  company 
that  it  does  not.  It  is  said  that  a  claim  for  demurrage  can  only  arise 
where  the  detention  has  occurred  before  or  after  transit.  This  is  a 
pleader's  point.  No  doubt  in  charterparties  a  technical  distinction  is 
often  drawn  between  demurrage  proper  and  damages  for  detention.  . 
But  there  is  no  reason  to  suppose  that  the  Legislature  intended  any 
such  distinction  to  be  introduced  into  this  Act  of  Parliament.  The 
reasonable  period  mentioned  in  the  sixth  section  is  obviously  a  reason- 
able period  for  the  performance  by  the  railway  company  of  their  con- 
tract of  carriage.  The  time  begins  to  run:  as  soon  as  the  truck  is  in 
the  hands  of  the  company  and  available  for  the  work  it  has  to  do. 
After  a  reasonable  time  has  elapsed  for  the  carriage  of  the  merchandise, 
then  the  liability  of  the  company  under  the  section  arises.  If  it  were 
otherwise  there  would  be  the  anomaly  of  a  claim  at  common  law  for 
unreasonable  detention  during  the  transit,  and  a  claim  under  the 
statute  for  any  continuing  delay  after  the  transit"  (Bigham,  J., 
(Charrington  v.  L.  &  N.  W  By.  (1904-5)  12  By.  &  Can.  Tr.  Cas.  171, 
at  p.  175)). 

As  regards  the  return  of  traders'  trucks,  section  23  of  the  Order 
provides  as  follows: — -Where  merchandise  is  conveyed  in  a  trader's 
truck,  the  company  shall  not  make  any  charge  in  respect  of  the 
return  of  the  truck  empty,  provided  that  the  truck  is  returned  empty 
from  the  consignee  and  station  or  siding  to  whom  and  to  which  it  was 
consigned  loaded  direct  to  the  consignor  and  station  or  siding  from 
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whom  and  whence  it  was  so  consigned,  and  where  a  trader  forwards  an 
empty  truck  to  any  station  or  siding  for  the  purpose  of  being  loaded 
with  merchandise  the  company  shall  make  no  charge  in.  respect  of  the 
forwarding  of  such  empty  truck,  provided  the  truck  is  returned  to 
them  loaded  for  conveyance  direct  to  the  consignor  and  station  or 
siding  from  whom  and  whence  it  was  so  forwarded. 

(b)  "Board  of  Trade,"  now  the  Ministry  of  Transport  (Board  of 
Trade  (Exception  of  Powers)  Order,  1919). 

Saving  of  Power  to  Make  Charges  in  the  Nature  of  Rent. 

(XCVII.)  Nothing  herein  contained  shall  prevent  the  com- 
pany from  making  and  receiving,  in  addition  to  the  charges 
specified  in  this  schedule,  charges  and  payments,  by  way  of 
rent  or  otherwise,  for  sidings  or  other  structural  accommoda- 
tion provided  or  to  be  provided  for  the  private  use  of  traders 
and  not  required  by  the  company  for  dealing  with  the  traffic 
for  the  purposes  of  conveyance  (a),  provided  that  the  amount 
of  such  charges  or  payments  is  fixed  by  an  agreement,  in 
writing,  signed  by  the  trader,  or  by  some  person  duly  authorised 
on  his  behalf,  or  determined  in  case  of  difference  by  an 
arbitrator  to  be  appointed  by  the  Board  of  Trade.  (  (Eates 
and  Charges)  Order  Confirmation  Acts,  s.  7  of  the  Order). 

(a)  "  Not  Required  by  the  Company  for  Dealing  with  the  Traffic 
for  the  Purposes  of  Conveyance." — In  N.  S.  Ry.  v.  Salt  Union 
(  (1897-8)  10  Ry.  &  Can.  Tr.  Cas.  161)  the  Commission  doubted 
whether  a  charge  for  the  erection  of  main  line  signals  at  a  siding  (as 
distinct  from  a  charge  for  maintenance  which  can  be  made  under 
section  5  (1),  see  title  XCV,  note  (e) )  could  be  made  under  this 
section,  as  such  signals  were  required  by  the  company  for  dealing  with 
the  traffic  for  the  purposes  of  conveyance.  Section  7  was  also  relied 
or  in  Furness  Ry.  v.  Vickers,  Sons  &  Maxim  (  (1904)  12  Ey.  &  Can. 
Tr.  Cas.  81),  but  it  does  not  seem  that  the  Commission  decided  any- 
thing with  reference  to  the  section. 

Saving  of  Power  to  Charge  for  Services  at  Docks. 
(XCVIII.)  Nothing  herein  contained  shall  affect  the  right 
of  the  company  to  make  any  charges  which  they  are  authorised 
by  any  Act  of  Parliament  to  make  in  respect  of  any  accommo- 
dation or  services  provided  or  rendered  by  the  company  at  or 
in  connection  with  docks  and  shipping  places  (  (Eates  and 
Charges)  Order  Confirmation  Acts,  s.  21  of  Order). 
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Calculation  of  Distance. 

(XCIX.)  In  calculating  the  distance  along  the  railway  for 
the  purpose  of  the  maximum  charge  for  conveyance  of  any 
merchandise,  the  company  shall  not  include  any  portion  of 
their  railway  which  may,  in  respect  of  that  merchandise,  be 
the  subject  of  a  charge  for  station  terminal. 

Where  merchandise  is  conveyed  for  an  entire  distance 
which  does  not  exceed  in  the  case  of  merchandise  in  respect  of 
which  a  station  terminal  is  chargeable  at  the  end  of  the  transit 
three  miles,  or  in  the  case  of  merchandise  in  respect  of  which 
a  station  terminal  is  chargeable  at  one  end  of  the  transit  four 
and  a  half  miles,  or  in  the  case  of  merchandise  in  respect  of 
which  no  station  terminal  is  chargeable  six  miles,  the  company 
may,  except  as  hereinafter  specially  provided,  make  the 
charges  for  conveyance  authorised  by  this  schedule  as  for 
three  miles,  four  and  a  half  miles,  and  six  miles  respectively. 
Provided  that  where  merchandise  is  conveyed  by  the  company 
partly  on  the  railway  and  partly  on  the  railway  of  any  other 
company,  the  railway  and  the  railway  of  such  other  company 
shall,  for  the  purpose  of  reckoning  such  short  distance,  be 
considered  as  one  railway  (a)  (  (Bates  and  Charges)  Order  Con- 
firmation Acts,  s.  10  and  11  of  the  Order). 

(a)  Short-Distance  Clause. — The  mere'  fact  that  a  company  has 
contracted  that  merchandise  shall  be  carried  over  the  lines  of  two  com- 
panies does  not  involve  that  it  has  contracted  to  "  convey  "  it  for  the 
whole  distance  within  the  meaning  of  this  proviso.  If  merchandise  is 
carried  from  siding  to  siding  over  the  lines  of  two  railway  companies 
each  of  which  has  a  short-distance  clause  in  this  form,  and  the  transit 
over  either  line  is  less  than  six  miles,  each  railway  company  is  entitled, 
under  its  own  Order,  to  charge  as  for  six  miles.  If  the  point  where 
the  traffic  is  exchanged  is  not  the  junction  of  the  two  lines,  neverthe- 
less the  total  charge  which  the  trader  is  liable  to  pay  in  the  above  case 
is  the  sum  of  the  two  short-distance  charges.  But  if  one  company 
hauls  the  traffic  partly  on  its  own  line  and  partly  on  the  other  railway, 
and  the  total  distance  which  it  hauls  exceeds  six  miles,  but  the  length 
of  haulage  on  the  line  of  the  second  railway  company  is  less  than  six 
miles,  it  is  entitled  to  charge  a  short-distance  charge  for  the  haulage 
on  the  foreign  line,  by  virtue  of  section  11  of  the  order  of  the  other 
company,  but  it  is  restrained  from  charging  a  short-distance  charge 
on  its  own  line,  whatever  the  distance,,  by  virtue  of  the  proviso  to 
section  11  of  its  own  Order  (Lancashire  &  Cheshire  Coal  Association  v. 
L.  &N.  W  By.  and  L.  &  Y.  By.  (1906-7)  13  Ey.  &  Can.  Tr.  Cas.  8). 
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Calculatio?i  of  Charge. 

(C.)  For  any  quantity  of  merchandise  less  than  a  truck- 
load  which  the  company  either  receive  or  deliver  in  one  truck, 
on  or  at  a  siding  not  belonging  to  the  company,  or  which, 
from  the  circumstances  in  which  the  merchandise  is  tendered, 
or  the  nature  of  the  merchandise,  the  company  are  obliged  or 
required  to  carry  in  one  truck,  the  company  may  charge  as  for 
a  reasonable  minimum  load,  having  regard  to  the  nature  of  the 
merchandise. 

Where  a  consignment  by  merchandise  train  is  over  three 
hundredweight  and  under  five  tons  in  weight,  a  fraction  of  a 
quarter  of  a  hundredweight  may  be  charged  for  as  a  quarter 
of  a  hundredweight ;  and  where  a  consignment  by  merchandise 
train  is  over  five  tons  in  weight,  a  fraction  of  a  quarter  of  a  ton 
may  be  charged  for  as  a  quarter  of  a  ton. 

For  a  fraction  of  a  mile  the  company  may  charge  according 
to  the  number  of  quarters  of  a  mile  in  that  fraction,  and  a 
fraction  of  a  quarter  of  a  mile  may  be  charged  for  as  a  quarter 
of  a  mile. 

For  a  fraction  of  a  penny  in  the  gross  amount  of  rates  and 
charges  for  any  consignment  for  the  entire  distance  carried, 
the  company  may  demand  a  penny. 

Weight  (except  as  to  stone  and  timber  when  charged  by 
measurement)  shall  be  determined  according  to  the  imperial 
avoirdupois  weight. 

All  stone  shall  be  charged  at  actual  weight,  when  the 
weight  can  be  conveniently  ascertained.  When  the  actual 
weight  of  stone  in  blocks  cannot  be  conveniently  ascertained, 
fourteen  cubic  feet  of  stone  in  blocks  may  be  charged  for  as 
for  one  ton,  and  smaller  quantities  may  be  charged  for  in  the 
like  proportion. 

When  timber  is  consigned  by  measurement  weight  (a)  forty 
cubic  feet  of  oak,  mahogany,  teak,  beech,  greenheart,  ash, 
elm,  hickory,  ironwood,  baywood,  or  other  heavy  timber,  and 
fifty  cubic  feet  of  poplar,  larch,  fir,  or  other  light  timber  other 
than  deals,  battens,  and  boards  and  sixty-six  cubic  feet  of 
deals,  battens,  and  boards,  may  be  charged  for  as  one  ton,  and 
smaller  quantities  may  be  charged  for  in  the  like  proportion. 
The    cubic    contents   of    timber    consigned    by    measurement 
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weight  shall  be  ascertained  by  the  most  accurate  mode  of 
measurement  in  use  for  the  time  being  (b). 

Articles  sent  in  large  aggregate  quantities,  although  made 
up  of  separate  parcels,  such  as  bags  of  sugar,  coffee,  and  the 
like,  shall  not  be  deemed  to  be  small  parcels  (c)  (Eates  and 
Charges)  Order  Confirmation  Acts,  ss.  12-19  of  the  Order). 

(a)  Timber  consigned  at  measurement  rates  may  be  charged  Class  1 
Eates  (timber  so  described  appearing  in  that  class)  notwithstanding 
that  if  consigned  at  actual  machine  weight  it  would  be  chargeable  as 
falling  in  a  lower  class  (G.  W  Ry.  v.  GasweU  &  Bowden  [1904]  2 
K.  B.  508). 

(6)  In  G.  W  By.  v.  Lowe  ((1901)  11  By.  &  Can.  Tr.  Cas.  152)  the 
Commission  was  called  upon  to  determine  the  most  accurate  mode  of 
measurement  in  use  in  proceedings  under  section  10  of  the  Bailway 
and  Canal  Traffic  Act,  1888. 

(c)  "  Shall  not  be  deemed  to  be  Small  Parcels." — That  is,  for  the 
purpose  of  Part  VI.    (Smalr  Parcels  by  Merchandise  Train). 


The  Exceptional  Class 

(CI.)  Description. 

For  articles  of  unusual  length,  bulk, 
or  weight,  or  of  exceptional  bulk 
in  proportion  to  weight. 

For  articles  requiring  an  exceptional 
truck,  or  more  than  one  truck,  or 
a  special  train. 

For  locomotive  engines  and  tenders, 
and  railway  vehicles  running  on 
their  own  wheels  (a). 

For  any  wild  beast,  or  any  large  animal 
not  otherwise  provided  for  (6). 

For  dangerous  goods  (c). 

For  specie,  bullion,  or  precious 
stones  (d). 

For  any  accommodation  or  services  pro- 
vided or  rendered  by  the  company 
within  the  scope  of  their  undertak- 
ing by  the  desire  of  a  trader  and 
in  respect  of  which  no  provisions 
are  made  by  this  schedule  (e). 


Charge. 


Such  reasonable 

sum  as  the 

company  may 

think  fit  in  each 

case  (/). 


L.B.L. 
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The  above  provisions  shall  not  apply  to  pieces  of  timber 
weighing  less  than  four  tons  each,  but  for  all  such  timber 
when  requiring  two  or  more  wagons  for  conveyance  a  mini- 
mum charge  may  be  made  as  for  one  ton  for  each  wagon  used , 
whether  carrying  part  of  the  load  or  used  as  a  safety  wagon 
only.  (  (Eates  and  Charges)  Order  Confirmation  Acts,  Part  IV 
of  Schedule). 

(a)  "  Railway  Vehicles  Running  on  Their  Own  Wheels." — This,  of 
course,  applies  when  the  vehicles  themselves  are  tendered  as  traffic. 
When  a  trader  tenders  his  own  wagons  for  the  purpose  of  carrying  his 
traffic  another  situation  altogether  is  created  (Spillers  &  Bakers  v. 
G.  W   Ry.  (1908-10)  14  Ey.  &  Can.  Tr.  Cas.  52). 

(6)  "Not  Otherwise  Provided  For,"  that  is,  in  Part  II  of  the 
Schedule  (see  title  XC). 

(c)  "  Dangerous  Goods." — If  a  railway  company  holds  a  bona  fide 
opinion  that  goods  are  dangerous  it  is  entitled  to  refuse  to  carry  them, 
or  to  prescribe  the  conditions  on  which  it  will  consent  to  carry  them 
(Railway  Clauses  Act,  1845,  s.  105;  see  title  LXXV).  Goods  which 
a  company  so  declares  to  be  dangerous,  if  not  included  in  any  of  the 
classes  of  the  classification,  may  be  charged  for  under  Part  IV  (N.  E. 
Ry.  v.  Reckitt  &  Sons  (1913)  15  Ry.  &  Can.  Tr.  Cas.  137).  If  a  com- 
pany declares  to  be  dangerous  goods  which  appear  in  one  of  the  classes 
of  the  classification,  the  question  whether  it  is  bound,  if  it  consents  to 
carry  them  at  all,  to  charge  the  class  rate  is  not  settled.  Bankes,  J., 
seems  to  have  thought  that  the  class  rate  would  be  chargeable,  but  his 
expression  of  opinion  was  not  necessary  to  the  decision  (N.  E.  Ry.  v. 
Reckitt  &  Sons,  supra,  at  pp.  114-5),  and  in  Traders'  Traffic  Conference 
v.  M.  Ry.  (  (1917)  19  Ry.  &  Can.  Tr.  Cas.  232,  at  pp.  239-240), 
Lush,  J.,  said  that  he  must  not  be  taken  to  assent  to  that  view,  and 
Sir  James  Woodhouse  (at  p.  241)  expressed  the  opinion  that  the 
classification  was  not  intended  to  apply  to  goods  which  are  declared  to 
be  dangerous. 

(d)  "For  Specie,  Bullion,  or  Precious  Stones." — The  Provisional 
Orders  are  concerned  with  rates  and  charges.  It  has  never  been 
suggested  that  the  ' '  extra  charge  ' '  authorised  by  the  Carriers  Act  in 
respect  of  the  articles  mentioned  therein  is  subject  to  the  law  relating 
to  rates  and  charges.  While  called  a  charge,  it  is  in  truth  a  premium 
for  insurance,  and,  subject  to  the  charge  not  exceeding  in  any  case 
that  which  is  stated  in  the  notice,  it  can  be  raised  or  lowered  at  the 
will  of  the  railway  company. 

(e)  "  For  any  Accommodation  or  Services  Provided." — The  extent 
of  this  provision  has  hardly  been  fully  explored.  Certain  matters 
seem,  however,  to  be  definitely  outside  it.     For  instance,  where  goods 
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are  tendered  by  a  consignor  who  discloses  facts  which  will  greatly 
increase  the  measure  of  damages  for  loss,  .injury,  or  delay,  it  would 
be  difficult  to  contend  that  an  extra  charge  for  carriage  could  be  made 
under  this  head.  There  is  nothing  exceptional  in  the  accommodation 
or  services  which  the  company  is  required  to  render ;  the  circum- 
stances which  are  exceptional  are  those  consequent  upon  a  failure  to 
render  ordinary  services.  If  this  be  so,  it  follows  that,  though  the 
company  may  probably  refuse  to  carry  such  goods,  at  least  in  some 
circumstances  (see  title  XV,  note  (b) ),  if  it  accepts  them  it  cannot 
charge  a  rate  proportionate  to  the  increased  risk. 

Charges  which  have  been  successfully  claimed  under  this  head  are 
those  for  detention  of  wagons  at  the  traders'  request  during  transit 
(and  which  therefore  are  not  charges  within  section  5  (iv)  of  the 
Order  (see  title  XCV,  note  (h) ).  The  charge  may  be  made  whether 
the  detention  be  on  "  wait  order"  sidings  or  otherwise  (M.  Ry.  v. 
Myers,  Rose  &  Co.  [1909]  A.  C.  13;  L.  &  N.  W.  Ry.  v.  Crooke  &  Co. 
(1904)  20  T.  L.  E.  506;  G.  W.  Ry.  v.  Da/en  Tin  Plate  Co.  [1917]  2 
K.  B.  177).  In  the  two  latter  cases  the  charges  were  held  to  be 
recoverable,  in  the  alternative,  under  an  ordinary  contract  to  pay 
them.  A  charge  under  this  head  has  also  been  recovered  for  placing  a 
trader's  wagon  which,  breaks  down  in  transit  on  a  crippled  wagon 
siding,  and  for  siding  rent  while  detained  there  for  more  than  three 
days  pending  repair  by  the  trader.  The  charge  was  made  in  accord- 
ance with  regulations  of  the  company  of  which  the  trader  had  notice 
(L.  &  N.  W.  Ry.  v.  Duerdin  (1916)  85  L.  J.  K.  B.  885). 

(/)  "  Such  Reasonable  Sum  as  the  Company  May  Think  Fit  in 
Each  Case.y — The  trader  is  entitled  to  have  the  reasonableness  of  the 
sum  charged  determined  by  a  jury,  notwithstanding  a  contract  to  pay 
for  the  services^M.  Ry.  v.  Myers,  Rose  &  Co.  [1909]  A.  C.  13).  It 
seems,  however,  that  notwithstanding  the  words  of  the  schedule,  an 
increase  in  exceptional  rates  requires  justification  to  the  same  extent  as 
an  increase  in  class  rates  (Associated  Portland  Cement  Manufacturers 
v.  G.  N.  Ry.  (  (1915-16)  16  Ry.  &  Can.  Tr.  Cas.  94).  How  far  the 
provisions  as  to  publication  of  rates  are  applicable  to  rates  which  the 
company  may  fix  "in  each  case  "  is  not  clear. 


Rebate  on  Sidings  Rate. 

(GIL.)  Whenever  merchandise  is  received  or  delivered  by 
a  railway  company  at  any  siding  or  branch  railway  not  belong- 
ing to  the  company  (a),  and  a  dispute  arises  between  the  rail- 
way company  and  the  consignor  or  consignee  of  such  mer- 
chandise as  to  any  allowance  or  rebate  to  be  made  from  the 
rates  charged  to  such  consignor  or  consignee  in  respect  that  (b) 
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the  railway  company  does  not  provide  station  accommodation 
or  terminal  services,  the  Eailway  and  Canal  Commissioners 
shall  have  jurisdiction  to  hear  and  determine  such  dispute  (c), 
and  to  determine  what,  if  any,  is  a  reasonable  and  just 
allowance  or  rebate  (d)  (  (Eailway  and  Canal  Traffic  Act, 
1894,  s.  4). 

(a)  "Not  Belonging]  to  the  Company." — See  title  XCV  (e). 

(6)  "  In  Respect  That." — "  But  Mr.  Littler  took  another  point, 
and  contended  that  the  section  applies  only  where  the  company  '  does 
not  provide  any  station  accommodation  or  perform  any  terminal 
services,'  and  that  here  the  company  do  both.  I  cannot  accept  this 
construction.  I  think  the  section  intends  to  give  a  rebate  '  in  respect 
that,'  that  is,  in  proportion  as  or  to  the  extent  that  the  company  do 
not  provide  station  accommodation  or  perform  terminal  services,  and 
that  the  jurisdiction  of  the  Commissioners  is  not  ousted  on  proof  of 
the  fact  that  one  terminal  service,  say  covering,  is  performed  by  the 
company  "  (Collins,  J.,  Pidcock  v.  M.  S.  &  L.  Ry.  (1895)  9  By.  &  Can. 
Tr.  Cas.  45,  at  p.  52). 

(c)  "  The  .  .  Commissioners  have  Jurisdiction  to  Hear  and 
Determine  the  Dispute." 

(i)  When  the  Jurisdiction  of  the  Commissioners  is  Ousted.  The 
right  to  a  rebate  under  this  section  may  be  destroyed  by  agreement. 
So  where  the  trader  and  the  company  had  made  an  agreement,  before 
the  passing  of  the  (Rates  and  Charges)  Order  Confirmation  Acts,  with 
respect  to  traffic  at  a  siding,  which  dealt  with  the  question  of  rebates, 
the  Court  of  Appeal  held  that  nothing  in  the  subsequent  legislation 
avoided  the  agreement,  and,  as  it  still  subsisted,  the  trader  had  no 
right  to  have  a  rebate  fixed  by  the  Commission  under  the  Act  of  1894 
(Crompton  v.  L.  &  Y.  Ry.  (1900-2)  11  Ey.  &  Can.  Tr.  Cas.  285;  see 
also  Tennant  v.  Caledonian  Ry.  (1898)  10  ib.  194).  Crompton's  Case 
was  followed  in  Newcastle  Grain  Co.  v.  N .  E.  Ry.  ( (1911)  14  Ey.  & 
Can.  Tr.  Cas.  275).  Weaver  &  Co.  v.  G.  W.  Ry.  (  (1911)  15  Ey.  &  Can. 
Tr.  Cas.  1)  is  the  converse  case.  Here  it  was  held  that  the  effect  of 
the  agreement  was  that  the  company  had  bound  itself  to  charge  not 
more  than  a  certain  mileage  rate,  in  consideration  of  a  permission  to 
add  the  transit  on  the  sidings  to  the  transit  on  the  railway  in  com- 
puting the  mileage,  and  that,  as  the  agreement  was  silent  as  to 
terminal  charges,  the  applicant,  while  enjoying  the  benefit  of  the  low 
mileage  rate,  could  still  claim  a  rebate  under  this  section.  Where  a 
trader  asks  a  railway  company  to  quote  a  rate  for  the  transit  of  his 
traffic  on  the  company's  line  and  for  a  further  transit  beyond  such 
line,  and  the  company  quotes  a  rate  "  without  rebate,"  the  Com- 
mission has   no  jurisdiction  to  give  the   trader   a   rebate   under   this 
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section.  The  rate  quoted  is  in  fact  a  voluntary  through  rate,  and,  the 
company  being  under  no  obligation  to  quote  the  rate  or  render  the 
services  for.  which  it  is  charged,  the  trader  must  accept  or  reject 
the  offer  as  it  stands  (Watson  Todd  v.  M.  By.  (1895-6)  9  Ey.  &  Can. 
Tr.  Cas.  90). 

(ii)  The  Principles  on  Which  the  Jurisdiction  is  Exercised.  The 
applicants  "  must  satisfy  the  tribunal  to  begin  with,  that  they  have 
been  called  (upon)  to  pay  a  charge  which  they  ought  not  to  pay  by 
reason  of  the  fact  that  they  have  not  received  the  accommodation  or 
had  the  benefit  of  the  services  in  respect  of  which  that  charge  is 
made  "  (Collins,  J.,  Corporation-  of  Birmingham  v.  M.  By.  (1896)  9 
Ey.  &  Can.  Tr.  Cas.  165,  at  p.  169;  approved  by  the  majority  of  the 
Court  of  Appeal  in  Salt  Union  v.  N.  8.  By.  {No.  1)  (1897-8)  10  ib.  179). 
An  applicant  may  prove  such  a  case  in  any  way  he  can.  The  most 
conclusive  case  possible  would  be  one  in  which,  on  disintegration,  the 
company  showed  part  of  the  rate  as  charged  for  services  which  were 
not  rendered.  This  case,  however,  requires  no  further  consideration, 
for  even  assuming  that  a  company  would  be  so  foolish  as  to  disintegrate 
a  rate  in  this  way,  no  such  case  could  ever .  come  to  trial  on  the 
question  whether  any  rebate  was  justifiable.  The  trader  may  also 
prove  his  case  by  showing  that,  without  praying  in  aid  a  charge  at  his 
siding  for  which  no  services  are  rendered,  the  rate  exceeds  the  legal 
maximum  (Salt  Union  Case,  supra).  In  such  a  case  there  can  be  no 
doubt  that  he  is  entitled  to  a  rebate  equal  to  the  amount  of  the  excess 
over  the  legal  maximum,  though  Wright,  J.,  was  of  opinion  that  the 
ground  on  which  such  a  rebate  is  allowable  is  section  10  of  the  Act  of 
1888,  and  not  the  section  under  discussion.  On  the  other  hand,  when 
a  gross  rate  is  not  above  the  maximum  of  the  conveyance  rate  and  a 
terminal  at  the  other  end  of  the  transit,  the  Commission  will  not  infer 
without  further  evidence  that  in  fact  it  includes  a  terminal  at  the 
private  siding  (Salt  Union  Case). 

Eigby,  L.J.,  in  the  Salt  Union  Case  was  of  opinion  (at  pp.  189-191) 
that  a  trader  need  not  prove  that  "  the  railway  company  had  in  fact 
charged  him  for  station  accommodation  or  terminal  services."  This 
seems  to  mean  that  he  need  not  prove  that  the  rate  was  deliberately 
built  up  to  include  such  a  charge ;  it  cannot  mean  that  he  can  claim 
a  rebate  regardless  of  these  matters,  for  the  section  is  expfessly  limited 
to  questions  of  rebate  in  respect  of  such  services. 

But  the  applicant  usually  seeks  to  prove  his  case  by  a  comparison 
of  the  rate  to  his  siding  with  a  station  rate  which  includes  services  not 
rendered  at  the  siding  and  which  is  equal  to  his  siding  rate.  Obviously, 
to  succeed  in  this  way  he  must  find  a  station  rate  truly  comparable 
with  his  siding  rate.  For  if  the  distances  to  his  siding  and  to  the 
station  whose  rate  is  compared  are  different,  unless  he  has  taken  the 
precaution  of  having  the  rates  disintegrated  and  the  sum  charged  for 
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conveyance  is  shown  in  either  case,  the  Commission  will  not  presume- 
that  the  conveyance  rate  is  the  same  in  each  case  (Corporation  of  Bir- 
mingham^. M.  By.  (No.  1),  supra,  Collins,  J.,  at  pp.  170-171).  Secondly, 
the  station  rate  must  be  more  than  a  mere  "  paper  rate  "  under  which, 
in  practice,  no  comparable  traffic  goes  (Cowan  &  Sons  v.  N.  B.  By. 
(No.  3)  (1900-1)  11  Ey.  &  Can.  Tr.  Cas.  271 ;  Corporation  of  Birming- 
ham v.  M.  By.  (No.  2)  (1909)  14  ib.  24,  at  p.  39;  Chance  &  Hunt  v. 
G.  W.  By.  (1911-14)  15  ib.  241,  at  p.  245).  Thirdly,  a  non-competitive 
siding  rate  is  not  comparable  with  a  competitive  station  rate  (Corpora- 
tion of  Birmingham  v.  M.  By.  (No.  1),  supra,  at  p.  171).  But  if  the 
applicant  succeeds  in  proving  that  in  the  case  of  similar  traffic,  passing 
substantially  between  the  same  termini  and  over  the  same  route,  a 
station  rate  is  charged  equal  to  his  siding  rate,  he  has  established  a 
prima  facie  case  for  a  rebate  (Vickers,  Sons  &  Maxim  v.  M.  By.  (1902) 
11  By.  &  Can.  Tr.  Cas.  249;  Tennant  v.  Caledonian  By.,  supra),  and 
"similar  traffic"  includes  his  own  traffic  to  the  station  (Chance  & 
Hunt  v.  G.  W.  By.,  supra). 

It  remains  to  consider  how  such  a  prima  facie  case  can  be 
rebutted.  "  The  questions,  therefore,  are,  how  much  ought  to  be 
allowed  as  a  prima  facie  rebate,  and  how  much  ought  to  be,  on  the 
other  hand,  allowed  to  the  railway  company,  if  anything,  under  th(. 
5th  section  of  their  •  Provisional  Order.  Under  the  4th  section  of  the 
Act  of  1894,  I  think  we  have  power  to  take  every  circumstance  into 
consideration,  and  whether  or  not  the  railway  company  does  anything 
for  which  it  might  claim  an  allowance  outside  the  termini  of  conveyance 
under  their  Provisional  Order,  we  can  consider  the  matter  under  the 
4th  section  of  the  Act  of  1894  "  (Wright,  J.,  Vickers,  Sons  &  Maxim 
v.  M.  By.,  supra,  at  p.  260).  This  view  is  now  well  settled,  and  is  of 
great  importance.  It  is  to  be  remembered  that  the  charges  under 
section  5  of  the  Provisional  Orders  are  not  fixed  charges,  nor  are  they 
reckoned  on  a  tonnage  basis ;  all  that  is  necessary  is  that  they  shall  be 
reasonable  (see  title  XCV).  The  power  of  the  Commissioners  under 
section  4  of  the  Act  of  1894  extends,  therefore,  firstly  to  deciding  if 
services  are  rendered  under  section  5  of  the  Provisional  Order, 
secondly  to  deciding  what  is  a  reasonable  remuneration  for  the  services 
proved  to  be  so  rendered,  thirdly  to  reducing  this  remuneration  to  a 
tonnage  basis,  and  fourthly  to  deducting  this  sum  from  the  amount  of 
rebate  otherwise  allowable.  The  result  may  be  to  justify  a  siding  rate 
which  is  equal  to  a  neighbouring  station  rate  (Corporation  of  Birming- 
ham v.  M.  By.  (No.  1),  supra). 

But  the  Commission  has  a  wider  discretion  as  to  the  rebate  even 
than  that  which  is  involved  in  the  above  rule.  It  seems  that  it  may 
reduce  the  rebate  in  deference  to  considerations  on  which  the  company 
would  not  be  permitted  to  support  any  part  of  the- charge.  "  I  think 
that  (section  4  of  the  Act  of  1894)  does  not  merely  enable  us  to  make 
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an  allowance  to  a  trader,  but  it  enables  us  to  get  over  technical 
difficulties  that  may  stand  in  the  way  of  our  doing  justice  to  the  com- 
pany as  well  as  to  the  trader.  .  It  may  be  a  great  benefit  to  the 
trader,  and  it  may  be  a  very  great  detriment  to  the  railway  company 
that  the  siding  owner  should  be  in  a  different  position  from  the 
ordinary  station  trader.  The  station  trader  has  to  go  for  his  goods  to 
the  goods  depot,  or  he  may  have  to  go  to  the  arrivaj  or  departure 
platform,  as  the  railway  company  reasonably  find,  it  convenient  to 
deliver  the  goods ;  but  the  private  siding  owner  insists  on  having  the 
goods  brought  to  his  private  house,  so  to  speak,  no  matter  what 
inconvenience  there  may  be  in  crossing  the  line  or  in  doing  anything 
else.  Therefore  it  does  not  follow  that,  because  the  siding  owner  does 
not  require  station  accommodation,  he  therefore  ought  to  have  an 
allowance  in  respect  of  not  requiring  it  "  (Gilstrap,  Earpdt  Co.  v.  G.  N. 
By.  (1901)  11  Ey.  &  Can.  Tr.  Cas.  205,  Wright,  J.,  at  pp.  269-70). 
It  is  difficult  to  see  how  a  company  could  directly  justify  a  part  of 
the  charge  on  the  mere  detriment  to  it  of  having  to  deal  with  private 
siding  traffic. 

The  mere  fact  that  a  trader  does  not  himself  directly  pay  carriage 
is  no  bar  to  his  claiming  a  rebate  (Cowan  &  Sons  v.  N.  B.  By.  (No.  3), 
supra;  Chance  &  Hunt  v.  G.  W  By.,  supra,  at  p.  261).  But  where  a 
rebate  comes  off  a  through  rate,  a  company  party  to  the  through  rate 
can  only  be  made  to  pay  such  portion  of  the  rebate  as  is  proportionate 
to  the  amount  it  receives  out  of  the  through  rate  (Chance  &  Hunt  v. 
G.  W.  By.,  supra,  at  pp.  262-3). 

(d)  "  Beasonable  and  Just  Allowance  of  Bebate." — The  rule  in 
Pidcock's  Case  (  (1895)  9  Ey.  &  Can.  Tr.  Cas.  45)  is  that  where  a 
siding  rate  less  than  the  legal  maximum  for  conveyance  and  service 
terminals  is  charged,  and  that  rate  is  held  to  include  a  charge  for 
terminal  services  which  the  company  does  not  render,  it  is  prima  facie 
reasonable,  in  fixing  the  rebate,  to  assume  that  the  portion  of  the  rate 
actually  charged  for  these  services  is  in  the  same  proportion  to  the 
total  rate  charged  as  the  maximum  legal  charges  for  these  services  to 
the  gross  maximum  legal  rate.  Whether  Collins,  J.,  in  Pidcock's 
Case,  intended  to  lay  down  a  rule  of  general  application  may  well  be 
doubted,  but,  however  that  may  be,  the  method  there  adopted  cannot 
be  properly  described  either  as  "  the  rule  in  Pidcock's  Case,"  or  "  the 
principle  of  Pidcock's  Case."  To  lay  down  any  rule  as  universally 
applicable  would  be  to  ignore  the  decisions  discussed  in  the  previous 
note  in  which  it  was  settled  that  the  amount  of  the  rebate  is  a  matter 
in  the  Commissioners'  discretion,  which  is  to  be  exercised  in  con- 
sideration of  all  the  circumstances  of  the  case.  Wright,  J.,  disavowed 
the  Pidcock  rule  as  a  general  principle  in  Vickers,  Sons  &  Maxim  v. 
M.  By.  ( (1901-2)  11  Ey.  &  Can.  Tr.  Cas.  249,  at  p.  261),  pointing  out 
that  when  the  cost  of  terminal,  services  is  either  very  high  or  very 
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low,  to  apply  this  rule  must  be  wrong.  In  Gilstrap.,  Earp  &  Co.  v. 
G.  N.  Ry.  (  (1901)  11  Ey.  &  Can!.  Tr.  Cas.  265,  at  p.  269,  Wright,  J., 
gives  another  instance  where  the  rule  could  not  be  applied.  In  that 
case  it  was  proved  that  no  charge  in  fact  was  made  for  loading  or 
unloading,  and  therefore  to  take  the  maximum  service  terminals  and 
to  employ  them  for  the  purpose  of  arriving  at  one  of  th«  known  quan- 
tities in  the  proportion  sum  authorised  by  Pidcock's  Case  could  not 
fail  to  give  a  false  result.  In  these  cases  the  Appointed  Commis- 
sioners seemed  to  regard  the  method  in  Pidcock's  Case  as  affording  in 
some  sense  a  principle,  and  Wright,  J.,  refused  to  concur  in  this.  But 
in  recent  cases  both  Sir  James  Woodhouse  (Corporation  of  Birmingham 
v.  M.  Ry.  (No.  2)  (1909)  14  Ry.  &  Can.  Tr.  Cas.  24,  at  p.  46)  and 
Hon.  A.  E.  Gathorne-Hardy  (Muntz1  Metal  Co.  v.  L.  &  N.  W.  Ry. 
(1910-11)  14  Ey.  &  Can.  Tr.  Cas.  284,  at  p.  292)  have  refused  to  apply 
it  to  the  facts  of  particular  cases.  It  seems  doubtful  if  any  rule  can  be 
said  to  exist  in  a  sense  other  than  this,  that  when  no  circumstances 
appear  which  require  the  adoption  of  some  other  basis,  the  rebate  will 
be  calculated  by  the  methods  of  elementary  arithmetic.  Apart  from 
the  method  in  Pidcock's  Case,  no  other  satisfactory  formula  for  the 
calculation  of  rebate  has  been  suggested,  and  each  ease  is  to  be  deter- 
mined on  its  own  facts  (Chance  &  Hunt  v.  G.  W  Ry.  (1911-14)  15  Ry. 
&  Can.  Tr.  Cas.  241,  Sir  J.  Woodhouse,  at  p.  251). 

The  rebate  should  date  from  the  date  of  application,  not  judgment ; 
but  nothing  in  the  nature  of  damages  will  be  given  in  respect  of  past 
charges,  for  a  company  is  guilty  of  no  wrong  in  charging  the  full  rate 
until  the  Commission  decides  that  a  rebate  ought  to  be  made  (Gilstrap, 
Earp  £  Co.  v.  G.  N.  Ry.t  supra,  Wright,  J.,  at  p.  269,  disapproving 
the  view  suggested  by  himself  in  Simonds  v.  G.  N.  Ry.  (1900)  11 
Ey.  &  Can.  Tr.  Cas.  266n.). 


SECTION  13. 

PUBLICATION  AND  DISINTEGRATION  OF  RATES. 

Publication  and  Disintegration  of  Rates  under  the  Act  of  1873. 

(CHI.)  Every  railway  company  and  canal  company  shall 
keep  at  each  of  their  stations  (a)  and  wharves  a  book  or  books 
showing  every  rate  (b)  for  the  time  being  charged  for  the 
carriage  of  traffic,  other  than  passengers  and  their  luggage  (c), 
from  that  station  or  wharf  to  any  place  to  which  they  book  (d) , 
including  any  rates  charged  under  any  special  contract  (e), 
and  stating  the  distance  from  that  station  or  wharf  of  every 
station,  wharf,  siding,  or  place  to  which  any  such  rate  is 
charged. 

Every  such  book  shall  during  all  reasonable  hours  be  open 
to  the  inspection  of  any  person  (/)  without  the  payment  of 
any  fee. 

The  Commissioners  may  from  time  to  time,  on  the  applica- 
tion of  any  person  interested  (g),  make  orders  (/i)  with  respect 
to  any  particular  description  of  traffic,  requiring  a  railway  com- 
pany or  canal  company  to  distinguish  in  such  book  (i)  how 
much  of  each  rate  is  for  the  conveyance  of  the  traffic  on  the 
railway  or  canal,  including  therein  tolls  for  the  use  of  the  rail- 
way or  canal,  for  the  use  of  carriages  or  vessels,  or  for  loco- 
motive power,  and  how  much  is  for  other  expenses,  specifying 
the  nature  and  detail  of  such  other  expenses  (;'). 

Any  company  failing  to  comply  with  the  provisions  of  this 
section  shall  for  each  offence,  and  in  the  case  of  a  continuing 
offence  for  every  day  during  which  the  offence  continues,  be 
liable  to  a  penalty  not  exceeding  £5,  and  such  penalty  shall 
be  recovered  and  applied  in  the  same  manner  as  penalties 
imposed  by  the  Eailways  Clauses  Consolidation  Act,  1845,  and 
the  Eailways  .Clauses  Consolidation  (Scotland)  Act,  1845  (as 
the  case  may  require),  are  for  the  time  being  recoverable  and 
applicable  (k)  (Eegulation  of  Eailways  Act,  1873,  s.  14). 
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(a)  "  Stations."— In  a  case  of  siding  rates  the  Commission  held 
that  a  siding  was  a  station  within  the  meaning  of  the  section,  but 
that  the  Commission  would  "  be  content,"  and  would  consider  it  a 
compliance  with  the  Act,  if  the  siding  rates  could  be  seen  "at  the 
station  where  the  general  merchandise  traffic  of  the  district  is  con- 
ducted." The  Commission,  however,  held  that  the  mere  fact  that  a 
rate  was  not  a  "  station  "  rate  did  not  dispense  the  company  from  the 
obligation  to  show  it  in  the  rate  books  (Harborne  v.  L.  A  N.  W.  Ry. 
(1875)  2  Ey.  &  Can.  Tr.  Cas.  169).  But  where  a  company  divided 
its  system,  for  the  purposes  of  mineral  traffic,  into  three  districts,  and 
kept  the  mineral  rate  books  only  at  the  central  station  in  each  district 
where  all  the  booking  was  done,  the  Commission  held  that  this  practice 
infringed  the  Act,  which  was  not  complied  with,  by  keeping  the  rate 
books  merely  at  the  station  where  the  booking  was  done  (Jones  v. 
N.  E.  Ry.   (1875)  2  Ry.  &  Can.  Tr.   Cas.  208). 

By  section  34  of  the  Eailway  &  Canal  Traffic  Act,  1888,  it  was 
provided  as  follows : — When  traffic  is  received  or  delivered  at  any  place 
on  any  railway  other  than  a  station  within  the  meaning  of  section  14 
of  the  Regulation  of  Railways  Act,  1873,  the  railway  company  on 
whose  line  such  place  is,  shall  keep  at  the  station  nearest  such  place 
a  book  or  books  showing  every  rate  for  the  time  being  charged  for  the 
carriage  of  traffic  other  than  passengers  and  their  luggage,  from  such 
place  to  any  place  to  which  they  book,  including  any  rates  charged 
under  any  special  contract,  and  stating  the  distance  from  that  place 
of  every  station,  wharf,  siding,  or  place  to  which  such  rate  is  charged. 
Every  such  book  shall,  during  all  reasonable  hours,  be  open  to  the 
inspection  of  any  person  without  the  payment  of  a  fee. 

The  duty  of  a  railway  company  since  this  provision  was  enacted  is 
to  keep  the  rate  book  for  siding  rates  at  a  station.  But  in  Tomlinson 
v.  L.  *  N.  W  Ry.  ( (1890)  7  Ry.  &  Can.  Tr.  Cas.  22)  and  Pelsall  Coal 
and  Iron  Co.  v.  L.  &  N.  W.  Ry.  (  (1891)  7  ib.  36)  it  was  held  that  a 
book  so  kept  was  not  a  book  to  which  section  14  of  the  Act  of  1873 
applied,  and,  therefore,  the  Commission  could  not  order  a  company  to 
disintegrate  a  rate  in  such  a  book.  "Wills,  J.,  in  the  latter  case,  com- 
ments on  the  Harborne  Case,  saying  that  while  it  was  open  to  the 
Commissioners  to  find  as  a  fact  that  a  particular  siding  was  "  a 
station,"  they  could  not  order  a  company  to  keep,  or  "be  content" 
if  a  company  kept,  the  rate  book  somewhere  else.  In  the  last-cited 
cases  the  Commissioners  felt  unable  to  hold  that  the  sidings  were 
stations,   and  consequently  this  point  arose. 

The  matter  was,  however,  rectified  by  section  3  of  the  Railway  and 
Canal  Traffic  Act,  1894,  which  is  in  the  following  terms:— The  pro- 
visions of  section  14  of  the  Begulation  of  Railways  Act,  1873,  with 
respect  to  the  power  to  make  orders  and  failure  to  comply  with  such 
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orders,  shall  extend  to  any  rates  entered  in  books  kept  in  pursuance  of 
section  34  of  the  Eailway  and  Canal  Traffic  Act,  1888. 

(b)  "  A  Book  or  Books  showing  every  Bate." — The  books  must 
show  both  local  and  through  rates,  but  they  need  not  show  any  rates 
save  those  charged  to  and  from  the  station  where  the  books  are  kept. 
A  trader  has  no  right  to  inspect,  unless  upon  the  ground  of  undue 
prejudice  if  another  trader  be  given  access  to  it,  a  book  kept  by  a 
company  for  its  own  convenience  which  contains  all  the  rates  charged 
throughout  the  system  (Oxlade  v.  N.  E.  By.  (No.  3)  (1877)  3  Ey.  &  Can. 
Tr.  Cas.  35).  In  the  case  of  a  through  rate,  the  company  can  be  com- 
pelled to  show  the  terminal  charges  separate  from  the  conveyance 
rate,  even  in  respect  of  the  transit  off  its  own  line,  unless  it  is  ignorant 
how  the  rate  is  made  up  for  that  portion  of  the  transit,  and  even  in 
this  case  the  applicant  would  be  entitled  to  have  the  other  companies 
parties  to  the  through  rate  made  defendants  so  that  this  information 
could  be  obtained  (Pelsall  Coal  andiron  Co.  v.  L.  &  N.  W.  By.  (1889) 
7  By.  &  Can.  Tr.  Cas.  1).  But  a  .company  is  not  bound  to  disclose, 
under  this  section,  the  apportionment  of  the  conveyance  rate  between 
the  respective  companies  (Watkinson  v.  Wrexham,  Mold,  and 
Connah's  Quay  By.  (No.  3)  (1880)  3  Ey.  &  Can.  Tr.  Cas.  446).  Whether 
a  company  has  failed  to  comply  with  the  section  if  there  appears  in  the 
rate  book  only  a  collected  and  delivered  rate  is  doubtful  but  unim- 
portant, as  any  trader  has  a  right  to  ask  for  a  station-to-station  rate, 
and  the  company,  having  given  the  rate,  is  bound  to  insert  it  in  the 
rate  book  (Smith  &  Forrest,  Ltd.  v.  L.  &  N.  W.  By.  (1899-1900)  11 
Ry.  &  Can.  Tr.  Cas.  156,  at  p.  171).  In  British  Portland  Cement  Co. 
v.  G.  E.  By.  (  (1914)  15  Ry.  &  Can.  Tr.  Cas.  213,  at  p.  236),  Sir  James 
Woodhouse  doubted  if  the  section  is  complied  with  when  the  rates  are 
shown  in  one  book  and  the  distances  in  another.  Where  a  company 
increased  a  great  number  of  its  rates,  and  inserted  a  general  statement 
in  the  rate  book,  which  was  apparent  to  all  persons  who  consulted  it, 
and  which  gave  the  principles  on  which  the  increase  was  made,  so  that 
by  a  simple  calculation  the  new  rate  could  be  deduced  from  the  old, 
the  Commission  held  that  the  statute  was  not  infringed  (British 
Portland  Cement  Co.  v.   G.  E.  By.,  supra). 

(c)  "Other  than  Passengers  and  their  Luggage." — As  to  the 
publication  of  fares,  see  title  CXXXV. 

(d)  "Any  place  to  which  they  Book." — In  Jones  v.  N  E.  By. 
(  (1875)  2  Ey.  &  Can.  Tr.  Cas.  208)  the  Commission  considered  that 
the  words  "  to  which  they  book  "  meant  "  to  which  they  quote  a  rate." 
But  in  Pelsall  Coal  and  Iron  Co.  v.  L.  &  N.  W  By.  (1889)  7  Ry.  & 
Can.  Tr.  Cas.  1,  at  p.  10)  Wills,  J.,  distinguishes  the  meaning  of  these 
phrases.  "  '  To  book  to  a  station  '  is  an  expression  that  does  not 
necessarily  explain  itself,  and  the  interpretation  of  it  is  certainly 
capable  of  being  modified  by  evidence,  and  so  of  '  quoting  a  rate.'     If 
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I  had  to  interpret  the  two  phrases  myself  by  the  light  of  nature  and 
apart  from  evidence,  I  should  say  that  they  are  not  synonymous 
though  closely  connected.  I  should  think  that  if  it  was  not  the  habit 
of  a  railway  company  to  send  goods  through  from  their  station  X.  to 
station  Y.,  station  Y.  being  on  a  foreign  railway,  and  that,  if  they  had 
no  existing  arrangements  with  the  foreign  company  which  would  enable 
them  as  a  matter  of  course  to  send  goods  through  to  Y.,  the  answer 
to  the  enquiry,  '  Do  you  book  to  Y.,'  would  in  ordinary  course  be 
'  No,'  or,  perhaps,  '  "We  can  book  to  Z.,  which  is  on  our  line,  but  at 
Z.  we  can  only  deliver  your  goods  to  the  foreign  company.'  I  should 
have  thought  that  the  next  step  would  be  for  the  customer  to  say, '  Will 
you  quote  a  rate  ?  '  and  that  the  natural  answer  would  be  '  We  will  con- 
sult the  other  company  and  see  what  arrangements  can  be  made  with 
them  ';  and  I  am  quite  certain,  from  the  sort  of  correspondence  which 
has  come  from  time  to  time  under  my  eyes  in  railway  matters,  that  it 
often  enough  happens  under  such  circumstances  that  the  enquiry  is 
unanswered  for  weeks,  or  even  months;  and  I  am  not  at  present, 
and  without  more  evidence  as  to  commercial  and  railway  practice, 
inclined  to  think  that  an  isolated  transaction  of  that  kind,  though  a 
rate  were  ultimately  quoted  and  accepted  between  station  X.  and 
station  Y.,  and  goods  were  sent  and  paid  for  on  that  footing,  would 
constitute  a  case  in  which  the  company  "  book  "  from  X.  to  Z.  within 
the  meaning  of  the  section.  On  the  other  hand,  I  wish  to  give  no 
countenance  to  the  notion  that  the  company  can  evade  the  section  by 
calling  the  process  '  quoting  a  rate  '  when  they  in  reality  are  making 
a  practice  of  regularly  accepting  goods  on  definite  terms  to  be  conveyed 
from  X.  to  Z." 

(e)  "Including  any  Rates  Charged  under  any  Special  Contract ." — 
The  company  is  bound  to  show  in  the  rate  books  the  rates  charged 
under  all  rates  agreements  with  individual  traders.  The  omission  to 
do  this  in  any  particular  ease  is  always  regarded  by  the  Commission 
as  raising  grave  suspicion  against  a  company  when  a  particular  agree- 
ment is  alleged  to  be  an  undue  preference.  Thus,  a  company  gave 
rebates  under  agreement  with  coal  merchants.  In  the  rate  books 
appeared  these  words,  "  Rebates  are  allowed  to  coal  merchants  off 
.their  coal  traffic  accounts  in  certain  cases  and  upon  certain  conditions, 
where  the  actual  tonnage  carried  exceeds  25,000  tons.  Particulars  of 
the  conditions  qualifying  merchants  to  this  allowance  may  be  obtained 
on  application  to  the  General  Manager. ' '  This  was  held  an  insufficient 
publication  of  the  rebate  (Charrington  v.  M.  Ry.  (1901)  11  Ry.  k  Can. 
Tr.  Cas.  222).  Further,  a  general  notice  of  a  rebate  on  the  flyleaf  of  a 
rate  book  has  been  held  an  insufficient  publication  thereof  (Daldy  v. 
M.  Ry.  (1900)  10  Ry.  &  Can.  Tr.  Cas.  303).  The  logical  result  of'this 
decision  would  seem  to  be  that  both  the  amount  of  the  rebates  and 
the  terms  on  which  they  are  offered,  in  other  words  the  terms  of  the 


PUBLICATION  AND  DISINTEGRATION  OF  BATES.  317 

special  agreement,  must  be  disclosed  in  the  rate  book  at  every  terminal 
station  of  traffic  on  which  the  rebates  are  given.  Section  14  could 
not,  propnio  vigore,  require  publication  in  any  other  rate  book,  but  the 
exigencies  of  the  law  as  to  undue  preference  might  quite  possibly 
require  a  wider  publication  in  a  particular  case.  For  further  decisions 
as  to  the  publication  of  rebates,  see  Rhymney  Iron  Co.  v.  Rhymney 
Railway  (  (1888)  6  Ey.  &  Can.  Tr.  Cas.  60)  and  Dublin  &  Manchester 
Steamship  Co.  v.  L.  *  N.  W.  Ry.  (  (1912)  15  Ey.  &  Can.  Tr.  Cas.  88), 
title  CXL,  note  (b). 

(/)  "  Shall  .  .  .  be  Open  to  the  Inspection  of  Any  Person." — The 
motive  of  a  person  in  desiring  inspection  is  immaterial,  and  the  right 
of  inspection  includes  the  right  of  taking  extracts  or  copies  (Perkins 
v.  L.  &  N.  W.  Ry.  (1874)  1  Ey.  &  Can.  Tr.  Cas.  327).  Although  the 
penalties  imposed  by  the  Act  are  recoverable  only  in  a  Court  of  sum- 
mary jurisdiction  (see  note  (k)  below)  the  Commissioners  held  in  the 
above  case  that  they  have  power  to  issue  an  injunction  ordering 
inspection.  If  a  railway  company  refuses  to  show  a  rate  book  to  a 
person  entitled  to  see  it,  the  company  will  be  liable  to  pay  the  costs  of 
proceedings  which  such  person  shows  he  had  good  prima  facie  grounds 
for  taking  in  the  absence  of  the  information  which  an  inspection  of 
the  book  would  have  afforded  (Clonmel  Traders  v.  Waterford  & 
Limerick  Ry.  (1881)  4  Ey.  &  Can.  Tr.  Cas.  92,  at  p.  99).  No  quali- 
fication whatever  is  required  in  a  person  as  a  title  to  inspect  a  rate 
book  (Watkinson  v.  Wrexham,  Mold  &  Connah's  Quay  Ry.  (No.  1) 
(1876-7)  3  Ey.  &  Can.  Tr.  Cas.  5,  at  p.  11;  "  It  is  sufficient  to  be  simply 
one  of  the  public  "  (Pelsall  Coal  and  Iron  Co.  v.  L.  &  N.  W.  Ry.  (1889) 
7  Ey.  &  Can.  Tr.  Cas.  1,  Sir  Frederick  Peel,  at  p.  18). 

(g)  "  Any  person  interested." — Section  17  of  the  Eegulation  of  Bail- 
ways  Act,  1868,  which  is  still  unrepealed,  authorises  "a  person  by 
whom  or  on  whose  account  "  a  charge  for  conveyance  of  goods  on  any 
railway  has  been  paid  to  apply  within  one  week  after  payment  to  the 
secretary  of  a  company  for  a  disintegration  of  the  rate  into  conveyance 
rate  and  terminal  charges;  and  the  company  is  bound  to  give  the 
information  within  fourteen  days.  The  words  now  under  discussion 
are  markedly  of  wider  application  than  those  of  the  Act  of  1868  (see 
Sir  F.  Peel,  Pelsall  Coal  &  Iron  Co.  v.  L.  &  N.  W._Ry.,  supra,  at 
pp.  18-19),  and,  further,  they  are  wider  than  those  of  the  Act  of  1888 
(see  title  CIV,  note  (b) ).  But  equally  markedly  are  they  narrower 
than  the  words  "  any  person  "  used  in  the  earlier  part  of  this  section 
in  regard  to  inspection  of  the  rate  book.  As  to  the  criterion  of  an 
interested  person,  Wills,  J.,  says: — "  In  my  opinion  any  person  who 
makes  out  by  proper  evidence  that  the  rates  which  he  seeks  to  have 
dissected  are  really  and  substantially  competitive  rates  with  his  own 
is  a  '  person  interested '  within  the  meaning  of  the  section.  I  ,am 
equally  clear  that  it  is  the  duty  of  the  applicant  to  make  out  such  a 
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case  ;  that  the  Act  did  not  mean  to  oblige  the  railway  company  to 
volunteer  the  information  in  question  in  their  books  or  elsewhere,  nor 
to  subject  them  either  to  the  indulgence  of  an  idle  and  vain  curiosity, 
or  to  a  speculative  or  vexatious  endeavour  to  make  out  a  trivial  or 
imaginary  grievance.  If  Parliament  had  meant  to  put  them  under 
any  duty  to  give  the  information  to  all  comers,  it  would  have  said  so, 
and,  instead  of  giving  them  the  protection  of  the  interposition  of  the 
Commissioners,  would  have  imposed  upon  them  the  liability  at  once, 
and  would  have  left  to  the  Commissioners  merely  the  power  and  the  duty 
of  enforcing  the  statutory  obligations.  .  I  wish  to  add  that  once 

it  is  established  that  the  applicant  is  interested,  a  very  moderate  degree 
of  evidence — showing  a  legitimate  purpose  for  which  the  information 
is  sought — would  in  ordinary  cases  be  sufficient  to  satisfy  me  that  the 
discretion  of  the  Commissioners  ought  to  be  exercised  in  favour  of  the 
application  (Pelsall  Iron  and  Coal  Co.  v.  L.  &  N.  W  Ry.,  supra,  at 
p.  12).  Sir  F.  Peel  (at  pp.  19-20)  goes  rather  further,  being  of  opinion 
"  that  interested  means  here,  what  it  would  mean  in  popular  language, 
however  interested."  The  case  which  he  is  anxious  to  embrace  is 
that  of  a  person  desiring  to  inspect  rates  which  may  be  described  as 
potentially  competitive,  namely,  a  person  meditating  the  starting  of  a 
business  in  a  particular  locality. 

An  independent  carrier  who  collects  from  customers  a  charge 
including  the  rate  charged  for  carriage  by  a  railway  company,  and  who 
pays  over  to  the  latter  the  whole  sum  which  he  collects  less  his  own 
charges,  is  not  a  person  interested  in  the  disintegration  of  the  sum 
which  he  pays  to  the  railway  company  (Tomlinson  v.  L.  & ';  N.  W  Ry. 
(1890)  7  Ey.  &  Can.  Tr.  Cas.  22). 

(h)  "Make  Orders." — Disintegration  under  this  Act,  in  contra- 
distinction to  disintegration  under  the  Act  of  1888,  can  only  be  obtained 
under  an  order  of  the  Commission. 

(i)  "To  distinguish  in  such  Book." — The  original  theory  of  dis- 
integration seems  to  have  been  that  a  gross  rate  is  arrived  at  by  adding 
together  definite  sums  which  were  fixed  as  chargeable  for  every  service 
which  the  rate  covers.  It  is  now  universally  recognised  that  no  such 
process  takes  place  in  fact.  A  gross  rate  depends  upon  many  factors, 
such  as  how  much  the  traffic  will  bear,  competition,  average  profits, 
and  so  forth,  and,  while  the  services  in  respect  of  which  it  is  charged 
are  an  element  of  primary  importance  in  fixing  it,  they  are  not  repre- 
sented in  it  by  a  definite  proportion  of  the  whole.  Disintegration 
involves  the  idea  of  undoing  a  past  integration,  and  when  it  is  admitted 
that  this  has  never  in  fact  taken  place,  disintegration  cannot  but  be 
recognised  as  an  exceedingly  artificial  process. 

Bigham,  J.,  points  this  out  forcibly  in  Pickfords  v.  L.  &  N.  W  Ry. 
(  (1907)  13  Ey.  &  Can.  Tr.  Cas.  31,  at  p.  39) :— "  In  the  first  place  it 
is  not  true  to  say  that  there  is  any  '  charge  '  in  an  inclusive  rate  for 
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cartage.  The  inclusive  rate,  no  doubt,  is  fixed  at  a  sum  which  it  is 
thought  will  cover  the  cost  of  cartage  plus  conveyance  rate  and 
terminals  and  will  leave  a  profit,  but  in  no  other  sense  is  a  '  charge  ' 
made  for  cartage  in  an  inclusive  rate.  Lord  Esher  points  this  out  in 
what  is  known  as  the  Northampton  Case  (  (1896)  9  Ry.  &  Can.  Tr. 
Cas.  174,  at  p.  199),  when  he  says  : — '  The  railway  never  made  a  rate 
in  respect  of  the  cartage.  Their  charge  was  in  respect  of  conveyance. 
It  is  true  that  that  conveyance  was  partly  on  rail  and  partly  in  carts, 
but  it  was  one  conveyance,  and  therefore  that  is  the  rate  which  they 
fixed  for  conveyance.'  Then  if  disintegration  is  asked  for  (as  was  done 
in  this  case)  the  company,  in  complying  with  the  demand,  can  allocate 
to  cartage  whatever  they  please  :  much,  little,  or  nothing.  Such  an 
allocation  is  a  compliance  with  the  statutory  obligation  to  disintegrate, 
but  in  my  view  it  cannot  constitute  any  '  charge  '  for  cartage  at  all.  The 
allocation,  however,  has  some  operation.  It  affords  the  trader  who 
allows  the  railway  to  cart  for  him  an  opportunity  of  saying  that  the 
allocation  is  unreasonably  high  and  of  invoking  the  aid  of  this  Court 
to  get  it  reduced,  and  on  the  other  hand  it  may  and  perhaps  does 
amount  in  practice  to  an  offer  by  the  railway  to  the  trader  who  does  his 
own  carting  to  allow  by  way  of  rebate  from  the  inclusive  rate  the 
amount  so  allocated.  It  probably  binds  the  railway,  but  it  certainly 
does  not  bind  the  trader." 

In  a  recent  case  Hon.  A.  E.  Gathorne-Hardy  used  even  plainer 
language.  "  By  this  time  the  Court  has  become  aware  of  the  purely 
arbitrary  and  fictitious  character  of  these  disintegrations.  I  do  not  use 
the  word  '  fictitious  '  in  an  offensive  sense,  but  it  is  admitted  on  all 
hands  that  rates  are  not  in  fact  built  up  upon  a  system  of  allocating 
so  much  to  each  of  the  elements  for  which  the  legislature  permits  a 
charge,  but  are  fixed  on  business  principles  and  as  a  whole.  The 
disintegration  is  a  purely  defensive  manoeuvre  in  which  the  officials  of 
the  company  allocate  the  various  charges  to  the  best  of  their  ability  in 
order  to  resist  these  applications.  Little,  if  any,  weight  can  be 
attached  to  these  disintegrations  "  (Murdz's  Metal  Co.  v.  L.  &  N.  W . 
Rij.  (1910-11)  14  Ry.  &  Can.  Tr.  Cas.  284,  at  p.  290). 

The  artificial  character  of  a  disintegration  is  further  emphasised  by 
the  decision  of  the  Court  of  Appeal  in  Pickford's,  Ltd.  v.  L.  &  N.  W 
Ry.  ( (1905)  12  Ry.  &  Can.  Tr.  Cas.  154),  where  it  was  held  that  it  is 
within  the  discretion  of  the  Commission  to  insist  or  not  to  insist  on  the 
disintegration  appearing  in  the  rate  book.  "When  the  disintegration  is 
ordered  to  be  inserted  in  the  rate  book  the  charges  set  out  and  no 
others  are  those  which  the  company  can  charge  every  trader  for  the 
specified  services  to  which  the  rate  applies;  for  an  entry  in  the  rate 
book  is  binding  on  the  company  (Holwell  Iron  Co.  v.  M.  Ry.  (1908) 
13  Ry.  &  Can.  Tr.  Cas.  244,  A.  T.  Lawrence,  J.,  at  p.  257).  But 
where   the   disintegration   is  merely  ordered   to   be   furnished   to    the 


320  PUBLICATION  AND  DISINTEGRATION  OF  BATES. 

applicant,  it  is  difficult  to  see  what  is  to  prevent  the  company  dis- 
integrating the  same  rate  in  a  different  way  in  another  application  if 
such  a  course  seems  a  wise  "  defensive  manoeuvre."  The  company 
can  hardly  be  estopped  in  another  proceeding  brought  by  a  different 
applicant  by  a  disintegration  which  is  in  every  sense  res  inter  alios 
acta.  That  a  disintegration  can  only  be  binding  in  favour  of  traders 
generally  if  inserted  in  the  rate  book  seems  clearly  to  be  recognised  by 
Cozens-Hardy,  L.J.,  in  Pickford's  Case  (supra),  when  he  says: — "  If 
the  railway  company  say  that  they  are  perfectly  willing  to  give  this 
information,  I  imagine  that  the  Commissioners,  in  the  exercise  of  their 
discretion,  would  not  think  fit  to  incumber  the  rate  book  with  the 
detailed  information.  On  the  other  hand,  I  can  conceive  that  there 
may  be  cases  in  which  not  merely  one  individual  trader,  but  a  class  of 
traders,  may  be  so  interested  in  the  particularising  of  the  rates  that 
the  Commissioners  may,  in  the  exercise  of  their  discretion,  think  it 
expedient  and  desirable  that  the  particularisation  should  be  inserted 
in  the  rate  book.  That,  however,  is  not  a  matter  for  us,  but  for  the 
Commissioners  to  deal  with  on  any  particular  application  which  comes 
before  them  "  (  (1905)  12  Ey.  &  Can.  Tr.  Cas.  154,  at  p.  170). 

A  trader  with  a  bona  fide  interest  in  certain  traffic  is  entitled  to 
an  order  for  the  disintegration  of  the  rates  in  respect  of  that  traffic, 
even  though  his  application  is  in  truth  a  proceeding  in  the  nature  of 
discovery  (Smith,  Stone  &  Knight  v.  L.  &  N.  W  Ey.  (1914)  15  Ey.  & 
Can.  Tr.  Cas.  327). 

The  only  rates  of  which  disintegration  will  be  ordered  are  those  in 
existence  at  the  date  of  the  application  (Hall  v.  L.  B.  &  S.  C.  Ey. 
(1884-5)  4  Ey.  &  Can.  Tr.  Cas.  398),  but  a  company  cannot  avoid  an 
order  to  disintegrate  a  rate  by  withdrawing  it  after  the  application  is 
launched  (Berry  v.  L.  C.  &  D.  Ey.  (1884)  4  Ey.  &  Can.  Tr.  Cas.  310). 

It  appears  that  where  disintegration  is  ordered  a  company  is 
entitled  to  disintegrate  a  rate  in  such  a  way  as  to  show  no  charge 
whatever  for  certain  services  which  are  rendered  (New  Union  Mills  Co. 
v.  G.  W  Ey.  (1896)  9  Ey.  &  Can.  Tr.  Cas.  152,  at  pp.  158-9; 
Pickford's,  Ltd.  v.  L.  &  N.  W.  Ey.  (1907)  13  Ey.  &  Can.  Tr.  Cas.  31, 
at  p.  39). 

A  mere  statement  that  rates  whose  disintegration  is  desired  are 
mileage  rates  within  the  legal  maximum  not  made  up  of  separate 
charges  is  not  sufficient  to  justify  the  refusal  of  an  order  (Jones  v. 
N.  E.  Ey.  (1875)  2  Ey.  &  Can.  Tr.  Cas.  208),  but  where  a  company 
proves  at  the  hearing  that  a  rate  includes  no  charge  except  for  con- 
veyance no  order  to  disintegrate  will  be  made  (Robertson  v.  M.  G.  W. 
Ey.  (1876)  2  Ey.  &  Can.  Tr.  Cas.  409).  Bailey  v.  L.  C.  &  D.  Ey. 
(  (1875)  2  Ey.  &  Can.  Tr.  Cas.  99)  has  a  curiously  modern  aspect. 
The  company  admitted  in  the  case  of  a  particular  rate,  what  is  now 
admitted  to  be  true  of  all  rates,  that  it  was  made  in  consideration  of 
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competition,  arid  did  not  include  a  specific  sum  for  any  particular 
services.  The  company,  therefore,  contended  that  in  such  a  case 
disintegration  should  not  be  ordered,  but  nevertheless  the  Commission 
made  the  usual  order. 

(j)  "  Specifying  the  Nature  and  Detail  of  Such  Other  Expenses."- — 
In  case  of  disintegration  under  section  17  of  the  Regulation  of  Rail- 
ways Act,  1868,  all  that  was  required  to  be  shown  was  the  conveyance 
rate,  and  the  gross  charge  for  terminals  "  without  particularising  the 
several  items  of  which  the  last  mentioned  portion  of  the  charge  may 
consist."  In  three  cases  the  Commission  held  that  the  words  now 
under  discussion  compelled  a  company  to  show  the  charge  for  each 
separate  service  other  than  conveyance  {Coleman  v.  G.  E.  Ry.  (1882) 
4  Ey.  &  Can.  Tr.  Cas.  108;  Hall  v.  L.  B.  &  S.  C.  Ry.  (1884-5)  4  ib. 
398;  Birchgrove  Steel  Co.  v.  M.  Ry.  (1887)  5  ib.  229).  What  is  a 
separate  service  is  a  question  which  might  present  some  difficulty,  but 
Mr.  Commissioner  Miller  in  the  last-cited  case  (at  p.  233)  defines  it  as 
service  capable  of  being  performed  without  performing  the  other  por- 
tions of  the  total  service.  Bigham,  J.,  followed  these  decisions  with 
reluctance  in  Pickford's,  Ltd.  v.  L.  &  N.  W.  Ry.  ( (1905)  12  Ey.  & 
Can.  Tr.  Cas.  154),  saying  that,  apart  from  authority,  he  should  have 
held  without  hesitation  that  a  statement  of  the  conveyance  charge, 
and  the  total  charge  for  other  expenses,  was  a  compliance  with  the 
section.  However,  the  Court  of  Appeal,  in  affirming  his  decision,  held 
that  the  earlier  decisions  of  the  Commission  were  perfectly  correct. 

(k)  Recovery  of  Penalties. — Section  145  of  the  Eailways  Clauses 
Act,  1845,  provides  that  penalties  shall  be  recovered  by  summary 
proceedings  before  two  justices.  By  section  150  where  the  application 
of  penalties  is  not  otherwise  provided  for  the  justices  may  award  half 
thereof  to  the  informer,  and  shall  award  the  remainder  in  aid  of  the 
Poor  Eate. 


Publication  and  Disintegration  of  Rates  Under  the  Act  of  1888. 

(CIV.)  (1)  The  book,  tables,  or  other  document  in  use  for 
the  time  being  containing  the  general  classification  of  mer- 
chandise carried  on  the  railway  .of  any  company,  shall,  during 
all  reasonable  hours,  be  open  to  the  inspection  of  any  person 
without  the  payment  of  any  fee  at  every  station  at  which  mer- 
chandise is  received  for  conveyance,  or  where  merchandise  is 
received  at  some  other  place  than  a  station  then  at  the  station 
nearest  to  such  place,  and  the  said  book,  tables,  or  other 
document  as  revised  from  time  to  time  shall  be  kept  on  sale  at 
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the  principal  office  of  the  company  at  a  price  not  exceeding 
one  shilling. 

(2)  Printed  copies  of  the  classification  of  merchandise 
traffic,  and  schedule  of  maximum  tolls,  rates,  and  charges  of 
every  railway  company  authorised,  as  provided  by  this  Act, 
shall  be  kept  for  sale  by  the  railway  company  at  such  places 
and  at  such  reasonable  price  as  the  Board  of  Trade  may  by  any 
general  or  special  order  prescribe. 

(3)  The  company  shall  within  one  week  after  application 
in  writing  (a)  made  to  the  secretary  of  any  railway  company 
by  any  person  interested  in  the  carriage  of  any  merchandise 
which  has  been  or  is  intended  to  be  carried  (6)  over  the  rail- 
way of  such  company,  render  an  account  (c)  to  the  person  so 
applying  in  which  the  charge  made  or  claimed  by  the  company 
for  the  carriage  of  such  merchandise  (d)  shall  be  divided,  and 
the  charge  for  conveyance  over  the  railway  shall  be  dis- 
tinguished from  the  terminal  charges  (e)  (if  any),  and  from  the 
dock  charges  (/)  (if  any),  and  if  any  terminal  charge  or  dock 
charge  is  included  in  such  account,  the  nature  and  detail  of  the 
terminal  expenses  or  dock  charges  in  respect  of  which  it  is 
made  shall  be  specified. 

(4)  Every  railway  company  shall  publish  at  every  station 
at  which  merchandise  is  received  for  conveyance,  or  where 
merchandise  is  received  at  some  other  place  than  a  station  then 
at  the  station  nearest  to  such  place,  a  notice,  in  such  form  as 
may  be  from  time  to  time  prescribed  by  the  Board  of  Trade,  to 
the  effect  that  such  book,  tables,  and  document  touching  the 
classification  of  merchandise  and  the  rates  as  they  are 
required  by  this  section  and  section  fourteen  of  the  Regulation 
of  Railways  Act,  1873,  to  keep  at  that  station,  are  open  to 
public  inspection,  and  that  information  as  to  any  charge  can 
be  obtained  by  application  to  the  secretary  or  other  officer  at 
the  address  stated  in  such  notice. 

(5)  Where  a  railway  company  carries  merchandise  partly 
by  land  and  partly  by  sea,  all  the  books,  tables,  and  documents, 
touching  the  rates  of  charge  of  the  railway  company,  which 
are  kept  by  the  railway  company  at  any  port  (g)  in  the  United 
Kingdom  used  by  the  vessels  which  carry  the  sea  traffic  of  the 
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railway  company,  shall,  besides  containing  all  the  rates 
charged  for  the  sea  traffic,  state  what  proportion  of  any 
through  rate  is  appropriated  to  conveyance  by  sea  (h),  dis- 
tinguishing such  proportion  from  that  which  is  appropriated  to 
the  conveyance  by  land  on  either  side  of  the  sea  (Eailway  & 
Canal  Traffic  Act,  1888,  s.  33). 

(a)  "  The  Company  Shall  Within  One  Week  After  Application  in 
Writing." — This  sub-section  is  drawn  to  a  considerable  extent  on  the 
lines  of  section  17  of  the  Regulation  of  Railways  Act,  1868,  and,  unlike 
section  14  of  the  Regulation  of  Railways  Act,  1873,  it  enables  the 
disintegration,  to  be  obtained  without  recourse  to  proceedings  before 
the  Commissioners  (see  note  (b)  below). 

(b)  "  Any  person  Interested  in  the  Carriage  of  any  Merchandise 
Which  has  Been  or  is  Intended  to  be  Carried." — "  Section  33  of  the 
Act  of  1888  goes  further  than  the  Act  of  1873,  and  enables  the 
customer,  without  the  help  of  the  Commissioners,  to  call  upon  the 
railway  company  under  certain  circumstances  to  dissect  a  rate  for 
him ;  but  the  application  of  that  section  is  much  more  confined  than 
that  of  section  14  of  the  Act  of  1873,  and  does  not  appear  to  extend  to 
any  but  persons  interested  in  having  the  goods  to  which  the  rate 
applies  carried,  and  the  order  of  the  Commissioners  is  still  necessary 
in  cases  in  which  the  applicant  is  interested  only  in  the  wider  sense, 
which  I  ascribe  to  that  expression  in  section  14  of  the  Act  of  1873  " 
(Wills,  J.,  Pelsall  Coal  &  Iron  Co.  v.  L.  &  N.  W.  By.  (1889)  7  Ry.  & 
Can.  Tr.  Cas.,  at  p.  12). 

(c)  "  Shall  Render  an  Account." — If  a  total  charge  which  covers 
conveyance  and  other  services  is  less  than  the  legal  maximum  for 
conveyance,  the  company  complies  with  this  section  if  it  states  that 
the  whole  charge  is  a  conveyance  charge,  the  other  services  being  ren- 
dered gratuitously,  and  the  company  is  none  the  less  entitled  to  do 
this  even  though  a  part  of  the  charge  in  question  is  paid  by  it  to  a 
dock  authority  for  haulage  over  dock  lines  (New  Union  Mill  Co.  v. 
G.  W.  Ry.  (1896)  9  Ry.  &  Can.  Tr.  Cas.  152). 

(d)  "  The  Charge  Made  or  Claimed  by  the  Company  for  the 
Carriage." — The  sub-section  has  been  held  to  embrace  not  only  station- 
bo-station  rates,  but  also  siding-to-siding  rates  (Hamilton  v.  Caledonian 
By.  (1906)  8  Sess.  Cas.  (5th  Ser.)  918). 

(e)  "  Terminal  Charges." — These  words  have  been  held  to  include 
not  only  the  station  and  service  terminals  authorised  and  denned  by 
sections  3  and  4  of  the  Provisional  Orders,  but  also  the  ' '  reasonable 
sums  ' '  authorised  to  be  charged  for  the  services  mentioned  in  section  5 
[Hamilton  v.  Caledonian  Ry.,  supra),  except,  of  course,  those  com- 
prised in  section  5  (vii)  (see  next  note). 
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(/)  "Dock  Charges."  The  reasonable  sum  charged  for  the  pro- 
vision by  a  railway  company  of  accommodation  at  a  waterside  wharf, 
and  special  services  rendered  thereat  by  the  company  in  respect  of 
loading  or  unloading  merchandise  into  or  out  of  vessels  or  barges  where 
no  special  charge  is  prescribed  by  any  Act  of  Parliament,  under  section 
5  (vii)  of  the  Provisional  Orders  is  to  be  deemed  a  dock  charge  under 
this  sub-section,  and  is  therefore  to  be  separately  disintegrated  (see 
title  XCV). 

(g)  "  At  Any  Port." — It  is  not  necessary  to  keep  a  duplicate  rate 
book  at  every  port  at  which  a  railway  company's  steamers  call.  Any 
particular  rate  must  be  entered  in  the  books  at  the  termini  from  and  to 
which  it  is  charged,  but  it  need  not  be  entered  in  the  book  at  the  place 
where  transhipment  from  railway  to  steamer  or  vice  versa  takes  place 
{Dublin  &  Manchester  Steamship  Co.  v.  L.  &  N.  W.  Ry.  (1912)  15 
Ry.  &  Can.  Tr.  Cas.  88). 

(h)  "  State  What  Proportion  of  any  Through  Rate  is  Appropriated 
to  Conveyance  by  Sea." — This  sub-section  was  considered  for  the  first 
time  in  Dublin  &  Manchester  Steamship  Co.  v.  L.  &  N.  W.  Ry. 
(supra).  A.  T.  Lawrence,  J.,  said  (at  p.  94): — "  This  section  requires 
railway  companies,  who  are  carriers  by  land  and  sea  at  through  rates, 
to  state  in  the  rate  book  kept  at  the  port  the  amount  of  the  rate 
attributable  to  the  sea  portion  of  the  route.  The  defendants  claim  to 
have  done  this  by  a  note  in  the  rate-book  which  is  in  these  words  :  — 
'  The  sea  proportion  of  rates  in  this  book  between  Dublin  and  English 
stations  is  represented  by  a  mileage  share  as  for  seventy  miles  of  the 
throughout  distance.'  For  the  applicant  it  is  said  that  this  is  not  a 
sufficient  compliance  with  the  statute.  When  the  words  of  the  section 
are  closely  examined,  it  does  seem  to  require  a  more  detailed  state- 
ment. But  when  I  asked  what  useful  purpose  the  fullest  information 
could  afford  a  trader,  counsel  wholly  failed  to  name  any  such  purpose. 
Apparently,  the  section  is  for  the  benefit  not'  of  traders  but  of  rival 
carriers  who  may  wish  to  know  what  their  powerful  railway  com- 
petitors are  doing,  and  may  bring  them  before  this  Court  if  they  find 
any  ground  of  complaint.  Now  this  purpose  is  not  one  that  requires 
such  simplicity  in  the  form  of  words  used  that  he  who  runs  may  read ; 
it  is  sufficient  if  it  enables  a  person  who'reads  it  carefully  to  make  the 
necessary  calculation.  This  the  applicant's  tables  show  that  this  note 
did  for  the  applicant.  I  think  it  might  be  improved  and  made  clearer. 
I  do  not  think  that  we  ought  so  to  read  this  section  as  to  cast  upon 
railway  companies  the  burden  of  making  countless  entries  in  rate 
books,  apportioning  rates  of  every  kind.  To  do  this  would  make  rate 
books  so  complicated  that  an  ordinary  trader  would  not  be  able  to  use 
them.  To  the  trader  the  rate  book  is  of  great  importance  in  his 
business;  to  the  rival  carrier  it  is  a  mere  weapon,  and  is  as  useful  in 
this  form  as  in  any  other." 
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Publication  of  Rates  in  Force  on  December  31,  1892. 

(GV.)  Under  and  subject  to  any  regulations  which  may  be 
made  by  the  Board  of  Trade,  every  railway  company  shall  keep 
the  books,  schedules,  or  other  papers,  specifying  all  the  rates, 
charges,  and  conditions  of  transport  in  use  upon  such  railway 
on  the  31st  day  of  December,  1892,  open  for  inspection  at  its 
head  office,  and  shall  upon  demand  supply  copies  of  or  extracts 
from  such  books,  schedules,  and  papers  (a).  (Eailway  & 
Canal  Traffic  Act,  1894,  s.  1,  sub-s.  (2) ). 

(a)  The  reason  why  the  records  of  rates  and  conditions  in  force  at 
the  end  of  1892  are  to  be  preserved  will  be  found  in  the  notes  to 
title  CVII. 


SECTION  14. 

INCREASE   OP  RATES. 

Notice  of  Increase. 

(CVI.)  Where  a  railway  company  intend  to  make  any 
increase  in  the  tolls,  rates,  or  charges  published  in  the  books 
required  to  be  kept  by  the  company  for  public  inspection, 
under  section  14  of  the  Regulation  of  Eailways  Act,  1873,  or 
this  Act,  they  shall  give  by  publication  in  such  manner  as  the 
Board  of  Trade  may  prescribe  (a)  at  least  fourteen  days'  notice 
of  such  intended  increase,  stating  in  such  notice  the  date  on 
which  the  altered  rate  of  charge  is  to  take  effect ;  and-  no  such 
increase  in  the  published  tolls,  rates,  or  charges  of  the  railway 
company  shall  have  effect  (6)  unless  and  until  the  fourteen 
days'  notice  required  under  this  section  has  been  given  (Rail- 
way and  Canal  Traffic  Act,  1888,  s.  33,  sub-s.  (6)). 

(a)  "  As  the  Board  of  Trade  may  prescribe." — An  order  was  made 
by  the  Board  of  Trade  dated  January  25,  1889,  of  which  the  operative 
parts  are  as  follows:  — 

1.  Where  a  railway  company  intend  to  increase  any  toll,  rate,  or 
charge  published  in  the  books  required  to  be  kept  by  the  company  for 
public  inspection  under  section  14  of  the  Eegulation  of  Railways  Act, 
1873,  and  the  Railway  and  Canal  Traffic  Act,  1888,  notice  of  the 
intended  increase  shall,  not  less  than  fourteen  days  before  the  date 
on  which  the  increased  toll,  rate,  or  charge  is  to  take  effect — 

(a)  be  published  once  at  least  in  one  of  the  newspapers  which 
has  a  circulation  in  the  district  or  in  each  of  the  several  districts 
comprising  the  stations  or  places  the  traffic  at  or  between  which  is 
subject  to  the  toll,  rate,  or  charge  which  it  is  intended  to  increase; 
and 

(b)  be  printed  in  large  type  and  posted,  and  afterwards  kept 
posted  for  a  period  of  not  less  than  twenty-eight  days,  in  a  con- 
spicuous place  in  each  of  the  stations  on  the  company's  railway  the 


INCREASE  OF  RATES.  327 

traffic   at  or  between   which   is  subject   to  the   said   toll,    rate,   or 
charge. 

Provided  that  if  a  rate  which  it  is  intended  to  increase  is  one 
under  which  no  merchandise  traffic  has  been  carried  on  the  com- 
pany's railway  during  the  twelve  months  immediately  preceding  the 
date  on  which  the  intended  increase  of  such  rate  is  to  take  effect 
no  notice  of  the  intended  increase  need  be  published  in  any  news- 
paper. 

2.  The  notice  shall  be  in  the  form  in  the  schedule  hereto,  with  any 
necessary  additions,  and  shall  specify  with  reference  to  each  altered 
toll,  rate,  or  charge  the  date  on  which  it  is  to  take  effect. 

The  schedule  prescribes  a  heading  for  the  notice  stating  the  name 
of  the  company  and  that  it  is  a  notice  of  increase  of  rates,  tolls,  or 
charges,  as  the  ease  may  be.     The  notice  proceeds  as  follows:  — 

Notice  is  hereby  given,  pursuant  to  the  Railway  and  Canal  Traffic 
Act,  1888,  and  the  Order  of  the  Board  of  Trade  thereunder,  dated  the 
25th  day  of  January,  1889,  that  the  above-mentioned  company  intends 
to  increase  the  under-mentioned  rates  (tolls  and  charges)  published 
in  the  books  required  by  Act  of  Parliament  to  be  kept  for  public 
inspection,  to  the  extent  and  in  the  manner  under-mentioned,  and  that 
the  altered  rates  (tolls  and  charges)  are  to  come  into  force  on  the 
(state  a  date  at  least  fourteen  days  later  than  the  date  of  the  notice). 

The  schedule  further  provides  that  the  notice  is  to  be  signed  and 
dated  and  that  the  alteration  must  be  stated  in  the  manner  which  is 
most  convenient,  having  regard  to  the  nature  and  the  number  of  the 
rates  and  the  manner  in  which  it  is  intended  to  alter  them.  The 
Board  of  Trade  also  requested  that  three  copies  of  each  notice,  as 
advertised  in  the  newspapers,  or  where  there  is  no  publication  in  a 
newspaper,  three  copies  of  the  notice  posted  at  the  station,  should  be 
posted  to  them  as  soon  as  possible  after  publication. 

"  The  draftsman  of  this  notice  possibly  had  in  mind  a  case  in 
which  a  railway  company  intended  to  increase  some  only  of  its  rates. 
.  .  It  is  argued  from  this  that  a  company  cannot  comply  with  this 
form  of  notice  if  it  alters  all  its  rates.  I  do  not  agree  with  this  con- 
tention, because  if  the  company  did  mention  the  whole  of  its  rates  in 
the  notice,  it  would  comply  with  the  above  requirement.  Even  if  this 
view  is  not  correct,  the  contention  cannot,  in  my  opinion,  prevail, 
because  sub-section  6  of  section  33  of  the  Railway  and  Canal  Traffic 
Act,  1888,  is  wide  enough  in  its  terms  to  include  an  increase  by  a 
railway  company  of  all  its  rates.  If,  therefore,  the  order  of  the  Board 
of  Trade  does  limit  this  right  of  the  railway  company  in  the  way 
contended  for,  it  was  to  that  extent  ultra  vires  and  of  no  effect.  A 
further  answer  to  this  point  is,  I  think,  to  be  found  in  the  clause  of 
the  order  itself,  which  provides  that  the  notice  shall  be  in  the  form  of 
the  schedule  with  any  necessary  additions,  and  these  additions  must, 
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I  think,  include  any  additions  which  are  necessary  to  bring  the  form 
in  any  particular  place  into  compliance  with  the  provisions  of  the 
sub-section  "  (Bankes,  J.,  British  Portland  Cement  Manufacturers, 
Ltd.  v.  G.  E.  Ry.  (1914)  15  Ey.  &  Can.  Tr.  Cas.  213,  at  p.  225). 

The  power  to  prescribe  the  notice  under  this  section  is  transferred 
to  the  Ministry  of  Transport  by  the  Board  of  Trade  (Exception  of 
Powers)  Order,   1919. 

(b)  "No  such  increase  .  .  .  shall  have  effect  unless." — Where 
merchandise  is  carried  on  computed  average  weights,  an  alteration  of 
the  scale  of  computation  so  as  more  truly  to  represent  the  facts 
involves  no  alteration  of  "  published  "  rates  and  charges,  and  does  not 
therefore  necessitate  publication  under  this  section  (Joseph  Watson  v. 
M.  Ry.  (1909)  14  Ey.  &  Can.  Tr.  Cas.  18,  Cozens-Hardy,  M.E.,  at 
p.  21). 

A  demurrage  charge  made  under  section  5  (iv)  of  the  Provisional 
Orders  is  not  a  charge  within  this  section,  and  an  increase  thereof  need 
not  be  published  (M.  Ry.  v.  Stones  Bros.  (1918)  16  Ey.  &  Can.  Tr. 
Cas.  261). 

The  increased  rates  and  charges  directed  by  the  Minister  of  Trans- 
port, which  came  into  force  on  the  1st  September,  1920,  were  published 
by  the  railway  companies  in  a  notice  which  is  set  out  in  title  CIX, 
note  (c).  This  notice  purports  to  be  in  compliance  with  section  33  (6) 
of  the  Act  of  1888  and  the  order  of  January  25th,  1889,  "  so  far  as  they 
may  apply,"  but  contains  a  number  of  "  necessary  additions  "  to  the 
form  which  the  circumstances  in  which  the  increase  of  rates  took  place 
required.  Whether  such  a  notice  is  absolutely  essential  before  rates 
and  charges  directed  by  the  Minister  of  Transport  can  be  charged  is 
perhaps  doubtful.  The  Minister  has  an  unrestricted  power  to  direct 
(section  3  (1),  (c),  (i) ),  and  the  railway  companies  are  bound  to  obey 
his  directions  (section  3  (1),  (c)).  It  may  be,  however,  that,  as 
between  the  companies  and  the  public,  the  publication  of  the  notice  is 
a  condition  precedent  to  the  charging  of  the  new  rates. 


Increase  of  Rates  Under  the  Railway  and  Canal  Traffic 
Act,  1894. 

(CVII.)  (1)  Where  a  railway  company  have,  either  alone 
or  jointly  (a)  with  any  other  railway  company  or  companies, 
since  the  last  day  of  December,  1892  (b),  directly  or  indirectly 
increased,  or  hereafter  increase  directly  or  indirectly  (c),  any 
rate  or  charge,  then  if  any  complaint  is  made  that  the  rate  or 
charge  is  unreasonable,  it  shall  lie  on  the  company  to  prove 
that  the  increase  of  the  rate  or  charge  is  reasonable  (d),  and 
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for  that  purpose  it  shall  not.  be  sufficient  to  show  that  the  rate 
or  charge  is  within  any  limit  fixed  by  an  Act  of  Parliament  or 
by  any  Provisional  Order  confirmed  by  Act  of  Parliament. 

(2)  The  Eailway  and  Canal  Commissioners  shall  have 
jurisdiction  to  hear  and  determine  any  complaint  with  respect 
to  any  such  increase  of  rate  or  charge,  but  not  until  a  com- 
plaint with  respect  thereto  has  been  made  to  and  considered 
by  the  Board  of  Trade  under  section  31  (e)  of  the  Eailway  & 
Canal  Traffic  Act,  1888. 

(3)  Unless  the  Court  shall  before  or  at  the  hearing  of  the 
complaint  otherwise  order,  a  complainant  to  the  Railway  and 
Canal  Commissioners  under  this  section  shall,  before  or  within 
fourteen  days  after  filing  his  complaint,  pay  to  the  railway 
company  such  sum  in  respect  of  any  rate  or  charge  complained 
of  as  would  have  been  payable  by  him  to  them  had  the  rate  or 
charge  in  force  immediately  before  the*  increase  remained  in 
force ;  or  if  that  rate  or  charge  is  higher  than  the  rate  or  charge 
in  force  on  the  last  day  of  December,  1892,  then  such  sum  as 
would  have  been  payable  on  the  footing  of  the  last  mentioned 
rate  or  charge;  any  dispute  as  to  the  amount  so  payable  shall 
be  decided  by  the  registrar,  or  in  such  other  mode  as  the  Court 
may  order,  but  such  payment  or  decision  shall  be  without 
prejudice  to  any  order  of  the  Court  upon  the  complaint  (/). 

(4)  Section  12  (g)  of  the  Railway  and  Canal  Traffic  Act, 
1888,  shall  apply  in  the  case  of  any  such  complaint.  (Railway 
and  Canal  Traffic  Act,  1894;  s.  1,  sub-s.  (1),  (3),  (4),  (5). 

(a)  "Either  alone  or  jointly." — When  an  applicant  alleges  an 
unjustified  increase  of  rates  by  two  or  more  companies  jointly,  he  may, 
and,  it  would  seem,  will  be  compelled,  to  join  all  such  companies  as 
defendants,  provided  his  complaint  -is  such  that,  if  substantiated,  he 
would  be  entitled  to  an  order  against  them  all  (Ma-p-perley  Colliery  Co. 
v.  M.  By.  (1896)  9  Ey.  &  Can.  Tr.  Cas.  147).  The  Court  of  Appeal 
does  not  seem  to  have  dissented  from  the  decision  in  this  case  in  Bead, 
HoUiday  &  Sons  v.  M.  By.  ((1915)  16  Ey.  &  Can.  Tr.  Cas.  26;  see 
Lord  Cozens-Hardy,  M.E.,  at  p.  33).  But  in  so  far  as  the  former  case 
adumbrates  the  view  that  an  applicant  may  join,  or  that  the  Com- 
mission has  a  discretion  to  order  him  to  join,  companies  against  whom 
he  cannot  show  that  he  is  entitled  to  any  relief,  it  cannot  stand  in  the 
face  of  the  decision  in  Bead,  HoUiday  &  Sons  v.  M.  By. 
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(b)  "  Since  the  last  day  of  December,  1892." — The  Act  was  passed 
in  1894,  and  the  provisions  of  section  1  were  made  retrospective  so  as 
to  embrace  increases  in  rates  on  or  after  January  1,  1893,  for  the 
special  reasons  which  are  stated  below.  It  was  to  bring  past  increases 
of  rates,  made  between  the  beginning  of  1893  and  the  passing  of  the 
Act,  within  the  section  that  this  date  was  inserted,  and  its  effect  is 
not  to  make  every  rate  within  the  statutory  maximum  which  existed 
on  December  31,  1892,  unimpeachable.  Any  increase  in  a  rate,  whether 
the  rate  existed  or  not,  or  -even  whether  the  company  which  charges 
it  existed  or  not,  on  January  1,  1893,  must  (apart  from  subsequent 
legislation)  be  justified  under  this  section.  As  regards  rates  in  exist- 
ence on  January  1,  1893,  an  increase  which  involves  the  raising  of  the 
rate  above  the  amount  at  which  it  stood  on  that  date  is,  beyond 
question,  within  the  section;  but  furthermore,  if  such  a  rate  is  first 
reduced  and  then  increased,  the  increase  must  be  justified  whether  or 
not  the  rate  as  increased  is  greater  than  the  rate  as  it  existed  on 
January  1,  1893.  These  propositions  were  decided  in  N.  S.  Colliery 
Owners'  Association  v.  N.  8.  Ry.  (  (1907-8)  13  Ry.  &  Can.  Tr.  Cas.  78) 
by  the  Court  of  Appeal.* 

January  1st,  1893,  was  the  day  on  which  all  the  Rates  and  Charges 
Order  Confirmation  Acts  came  into  force,  and  the  effect  of  this  section, 
which  was  not  law  until  more  than  a  year  afterwards,  was  that  the 
companies  might  be  compelled  to  justify  increases  of  rates  made  on 
or  after  that  date,  notwithstanding  that  they  were  within  the  maxima 
which  they  had  been  given  power  to  charge.  Such  an  enactment  is, 
on  its  face,  so  remarkable  that  an  indication  of  the  mischief  which  it 
was  intended  to  prevent  is  not  out  of  place,  and  the  Courts  themselves 
have  felt  justified  in  adverting  to  it.  Fletcher  Moulton,  L.J.,  in  N.  S. 
Colliery  Owners'  Association  v.  N.  8.  Ry.  {supra,  at  pp.  87-8),  reviews 
the  circumstance^  which  led  to  the  passing  of  the  Act  as  follows : — 
"  Prior  and  up  to  the  year  1891  the  railway  companies  had  had  full 
control  of  the  rates  charged  by  them  (apart  from  questions  of  undue 
preference  and  the  like,  with  which  we  have  nothing  to  do  in  the 
present  case)  so  long  as  they  did  not  permit  these  rates  to  exceed  the 
Parliamentary  maxima  inserted  in  their  Acts.  These  maxima  were  in 
many  cases  to  be  found  in  Acts  passed  in  the  early  years  of  railway 
enterprise,  when  the  conditions  of  traffic  in  the  country  were  widely 
different  to  those  which  now  obtain,  and  at  the  best  they  were  only 
very  rough  approximations  to  the  rates  which  could  reasonably  be 
charged  in  practice.  The  Courts,  however,  had  no  power  to  interfere 
with  the  rates  actually  charged  so  long  as  they  were  below  these 
maxima  and  hence  it  was  customary  to  say  that  it  was  a  presumption 
of  law  that  a  rate  was  reasonable  so  long  as  it  did  not  exceed  the 
Parliamentary  maximum.  A  powerful  public  opinion  arose  among  the 
traders  of  the  country  to  the  effect  that  the  latitude  thus  given  to 
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the  railway  companies  was  too  great,  and  was  in  many  cases  abused, 
and  accordingly,  soon  after  the  passing  of  the  Eailway  and  Canal 
Traffic  Act,  1888,  an  exhaustive  public  enquiry  into  the  question  of 
railway  rates  was  held  under  the  presidency  of  Lord  Balfour  of 
Burleigh.  The  outcome  of  this  enquiry  was  a  general  revision  of 
maximum  rates,  and  each  railway  company  was  required  to  promote 
a  Provisional  Order  setting  out  in  full  detail  the  new  maximum  rates 
applicable  to  the  traffic  over  its  lines.  These  Provisional  Orders  were 
duly  confirmed  by  Act  of  Parliament,  and  thus  became  binding  on 
the  railway  companies  from  January  1,  1893,  the  date  on  which  they 
all  came  into  force.  The  schedules  of  rates  which  they  contained  were 
far  more  detailed  and  elaborate  than  those  contained  in  the  original 
Acts,  and  went  far  to  meet  the  demands  that  had  been  made  by  the 
traders.  But  the  legal  status  of  the  rates  in  the  new  schedules  was 
identical  with  that  of  the  old  maximum  rates.  No  further  control 
had  been  given  to  the  Courts  or  to  the  Eailway  Commissioners  over 
the  rates  actually  charged.  The  position  had  been  changed  only  by 
the  substitution  of  one  set  of  maximum  rates  for  another.  Accordingly, 
when  the  new  rates  came  into  force  on  the  1st  January,  1893,  the 
railway  companies — who,  no  doubt,  smarted  considerably  under  the 
curtailment  of,  their  privileges  by  the  statutory  changes  in  their 
maximum  rates — raised  the  bulk  of  their  actual  rates  to  the  maxima 
thus  permitted  them.  This  occasioned  a  great  outcry  amongst  the 
traders.  They  protested  that  the  rates  fixed  by  the  new  legislation 
were  to  be  regarded  as  maximum  rates  to  be  resorted  to  by  the  railway 
companies  only  under  exceptional  circumstances,  and  were  not  to  be 
treated  as  normal  rates  to  be  used  under  ordinary  circumstances. 
This  outcry  led  to  a  Parliamentary  struggle  which  resulted  in  the 
passing  of  the  Eailway  and  Canal  Traffic  Act,  1894.  .  .  All  parties 
are  agreed  that  this  is  the  first  attempt  made  by  the  Legislature  to 
control  the  charges  actually  made  by  railway  companies  when  those 
charges  do  not  exceed  the  maximum  rates  allowed  by  statute." 

But  the  maximum  imposed  by  the  Provisional  Orders  remain  (apart 
from  the  provisions  of  the  Ministry  of  Transport  Act,  1919)  the 
maximum  rates  and  charges  which  can  be  justified.  "  I  can  find  no 
word  or  phrase  which  indicates  any  intention  to  put  the  rates  charged 
in  December,  1892,  in  any  other  or  different  position  to  the  rates 
charged  at  any  other  and  subsequent  moment  of  time,  excepting  that 
you  cannot  go  behind  that  date  in  order  to  prove  such  an  increase  as 
will  enable  you  to  challenge  a  rate  or  charge  under  the  new  legislation. 
But  in  legislation  like  this,  which  is  made  to  a  certain  extent  retro- 
spective, some  point  of  time  must  be  fixed  as  the  initial  date,  unless 
you  are  to  give  the  traders  the  power  to  challenge  everything  that  has 
been  done  since  railways  were  first  started.  The  words  in  this  sub- 
section that  relate  to  the  past  are  just  such  as  would  naturally  be 
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used  in  order  to  fix  such  an  initial  date,  and  I  can  find  no  single  word 
or  phrase  which  points  to  anything  further  than  this.  So  far  from  the 
sub-section  according  any  special  sanction  to  the  scheme  of  rates  and 
charges  existing  in  December,  1892,  it  makes  no  reference  to  it." 
"To  my  mind  this  sub-section  indicates  that  the  Legislature  looked 
upon  the  rates  prevailing  in  December,  1892,  as  practical  maxima 
that  ought  rarely  to  be  exceeded  rather  than  as  standard  rates 
(Fletcher  Moulton,  L.J.,  at  pp.  92,  94). 

There  is  a  prima  facie  presumption  that  a  rate  charged  on 
December  31,  1892,  is  reasonable  (Mansion  House  Association  v. 
G.  W.  Ry.  (1895)  9  Ey.  &  Can.  Tr.  Cas.  58,  Eigby,  L.J.,  at  p.  70-; 
Smith  and  Forrest  v.  L.  &  N.  W.  By.  (1899-1900)  11  ib.  156),  and 
there  is  a  strong  presumption  that  an  increase  of  rate  which  came  into 
operation  on  January  1,  1893,  is  unreasonable;  but  even  this  pre- 
sumption may  be  rebutted  by  evidence  that  the  pre-existing  rate  was 
too  low  (Rickett,  Smith  &  Co.  v.  M.  Ry.  (1895)  9  Ey.  &  Can.  Tr.  Cas. 
107,  Collins,  J.,  Mansion  House  Association  v.  L.  &  N.  W.  Ry. 
(1896)  9  ib.  174;  Kay,  L.J.,  at  p.  204;  A.  L.  Smith,  L.J.,  at  pp.  206-7). 

(c)  "  Increase  directly  or  indirectly  any  Rate  or  Toll." — It  is  neces- 
sary at  the  outset  to  enquire  what  will  constitute  an  increase. 

Collection  and  Delivery  Charges. — When  a  company  contends,  in 
answer  to  an  allegation  of  increase  of  rates,  that  the  whole  increase  is 
represented  by  an  increase  of  the  collection  and  delivery  charges 
included  in  the  rate,  the  Commission  has  jurisdiction  to  determine 
whether  there  has  been  an  unjustifiable  increase  of  rates,  notwith- 
standing that  the  reasonableness  of  a  collection  and  delivery  charge 
when  this  question  is  directly  raised  can  only  be  determined  by  the 
arbitrator  under  the  Provisional  Orders  (Mansion  House  Association 
v.  L.  &  N.  W.  Ry.  (1896)  9  Ey.  &  Can.  Tr.  Cas.  174;  see  title  XCV). 

Claims  regarding  Classification  of  Goods. — If  a  company  charges 
for  goods,  which  have  hitherto  been  considered  as  falling  within  a  lower 
class  of  the  classification,  at  the  rate  authorised  for  a  higher  class, 
this  may  amount  to  an  unjustifiable  increase  of  rates  notwithstanding 
that  the  company  is  right  in  its  construction  of  the  classification.  The 
cases  on  this  question  are  discussed  at  length  in  title  XC. 

Demurrage  on  Company's  Trucks. — In  M.  Ry.  v.  Stones  Bros. 
(  (1918)  16  Ey.  &  Can.  Tr.  Cas.  261)  the  Commission  held  that  an 
increase  of  a  demurrage  charge  authorised  by  section  5  (iv)  of  the 
Provisional  Orders  (see  title  XCV,  note  (h)),  that  is  to  say,  a  charge 
which  only  attaches  when  the  company's  liability  as  carrier  has 
ceased,  in  not  an  increase  of  a  rate  or  charge  "  within  this  section. 
Of  course  this  decision  does  not  conflict  with  that  which  decides  that 
an  increase  of  a  collected  and  delivered  rate  is  within  the  section  (see 
above),  nor  does  it  involve  that  an  increase  of  a  terminal  charge  is 
outside  the  section,  for  such  charges  are  chargeable  while  the  character 
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of  carrier  remains.  The  decision,  in  truth,  seems  to  do  no  more 
than  carry  to  its  logical  conclusion  the  argument  of  Collins,  J.,  in' 
Manchester  Traders'  Association  v.  L.  &  Y.  Ry.  ((1897)  10  Ey.  &  Can. 
Tr.  Cas.  127),  though  it  appears  that  Collins,  J.,  abstained  from  a 
formal  statement  of  that  conclusion.  On  the  other  hand,  in  Man- 
chester Traders'  Association  v.  M.  By.  ((1896)  10  Ey.  &  Can.  Tr.  Cas. 
121)  the  Commission  does  seem  to  have  assumed  that  it  had  jurisdiction 
under  this  section  in  respect  of  a  demurrage  charge. 

Carriage  at  Computed  Weights. — Two  cases  must  be  clearly  distin- 
guished. The  first  is  where  the  weight  is  estimated  on  a  basis  known 
by  both  parties  not  to  be  in  accordance  with  fact,  as  where  21  cwts. 
are  reckoned  to  the  ton.  If,  having  followed  such  a  practice,  the 
company  proposes  to  carry  at  actual  weights,  this,  without  more, 
constitutes  an  increase  of  rates.  On  the  other  hand,  if  the  company 
could  show  a  special  reason  for  the  practice  which  had  ceased  to 
operate,  as  that  the  extra  hundredweight  had  been  carried  free  to 
allow  for  wastage,  and  that  such  wastage  had  been  substantially  pre- 
vented by  better  arrangements,  the  alteration  might  not  constitute 
an  increase  of  rates  (Rickett,  Smith  v.  M.  Ry.  (1895)  9  Ey.  &  Can. 
Tr.  Cas.  107).  Where,  however,  the  computed  weight  is  based  on  an 
attempt  to  find  and  charge  upon  an  average  weight,  in  the  absence  of 
an  express  contract  to  charge  on  the  basis  of  a  given  convention,  the 
company  is  entitled  to  revise  or  abolish  the  system  employed,  and  if 
it  acts  reasonably  no  question  of  art  increase  of  rates  can  arise  (Joseph 
Watson  v.  M.  Ry.  (1908-9)  13  Ey.  &  Can.  Tr.  Cas.  339;  14  ib.  18). 
When  a  trader  undertakes,  for  valuable  consideration,  to  pay  on  actual 
weights  or  on  a  scale  of  computed  weight  to  be  fixed  by  the  company, 
and  the  company  thereupon  fixes  such  a  scale,  the  trader  is  not 
entitled  to  hold  the  company  to  that  scale  for  all  time ;  but  the  com- 
pany can  revise  it  if  and  when  it  ceases  to  represent  the  true  facts 
(Holbrooks  v.  L.  &  N.  W.  Ry.  (1916)  16  Ey.  &  Can.  Tr.  Cas.  154). 
If  the  scale  amounts  in  fact  to  a  charge  for  more  than  the  average 
weight,  the  trader  could  recover  the  overcharges  by  action  (Sir  J. 
Woodhouse,  Holbrooks  v.  L.  &  N.  W.  Ry.,  supra,  at  pp.  167-8), 
unless  he  had  knowingly  agreed  to  pay  it,  in  which  case  clearly  his 
action  must  fail.  This  would  seem  to  be  the  only  importance  of  such 
an  agreement.  On  the  other  hand,  if  the  company  expressly  agree  to 
charge  less  than  the  true  weight,  it  may  be  doubted  whether  any 
consideration,  however  adequate,  could  prevent  the  agreement  amount- 
ing to  an  undue  preference.  But  where  the  effect  of  the  agreement 
is  that  charges  shall  be  based  on  real  average  weights,  the  conclusion 
can  hardly  be  resisted  that  if  the  scale  ceases  to  represent  the  true 
average  weight  either  the  agreement  itself  contemplates  that  the  scale 
should  be  revised,  or  one  or  other  of  the  parties  must  be  entitled  to 
determine  it. 
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(d)  "  It  shall  lie  upon  the  Company  to  Prove  that  the  Increase  of 
the  Rate  or  Charge  is  Reasonable." — "  What  the  company  are  bound 
to  prove  is  that  the  increase  has  been  reasonable,  and  they  do  not 
show  that  by  showing  merely  that  the  present  charge  is  reasonable  " 
(Lord  Esher,  M.B.,  Mansion  House  Association  v.  L.  &  N.  W.  Ry. 
(1896)  9  Ey.  &  Can.  Tr.  Cas.  174,  at  p.  200).  "  In  considering,  under 
the  provisions  of  the  Act  of  1894,  whether  an  increase  of  a  rate  has  been 
reasonable,  we  are  not,  in  my  opinion,  precluded  from  having  regard 
to  any  circumstances  which  may  tend  either  to  justify  the  increase 
or  to  prove  it  unreasonable.  A  particular  rate  may  be  affirmatively 
shown  to  have  been  unreasonably  high  in  1892,  and  in  that  case  we 
should  not  be  bound  to  allow  an  increase  of  it  even  though  the  cost  of 
the  service  rendered  for  it  may  have  been  increased  since  1892.  Or  it 
may  be  possible  to  show  it  to  have  been  unduly  low  in  1892  in 
proportion  to  the  cost  of  the  services  rendered;  and,  in  that  case,  we 
might  perhaps  allow  an  increase  of  the  rate  even  without  proof  of  any 
increase  in  the  cost  of  the  services.  In  judging  a  proposed  increase 
for  1893  over  1892,  we  must  first  ask  whether  it  is  shown  that  the  cost 
in  1893  will  be  higher  than  the  cost  in  1892.  But  in  order  to  answer 
that  question,  it  must  in  general  be  necessary  to  consider  the  circum- 
stances and  events  of  previous  years,  and  if  they  indicate  that  there 
was  a  strong  probability  of  an  increase  of  cost  in  the  immediate  future, 
and  if  eyents  have  shown  that  such  an  anticipation  has  been  verified 
in  fact,  there  may  be  sufficient  ground  for  allowing  a  corresponding  or 
some  increase  of  charge.  And,  even  if  an  advance  of  cost  in  the 
previous  years  is  not  likely  to  be  further  progressive,  still,  if  it  is  likely 
to  continue,  I  think  it  may  be  taken  into  consideration  as  a  ground 
for  an  increase  of  rate,  in  so  far  as  it  has  not  formed  part  of  the 
justification  for  the  previous  rate  as  it  existed  in  1892  nor  been 
adequately  allowed  for  in  it"  (Wright,  J.,  Smith  and  Forrest  v.  L.  & 
N.  W.  Ry.  (1899-1900)  11  Ey.  &  Can.  Tr.  Cas.  156,  at  p.  161).  But 
"  the  reasonableness  of  the  rate  is  not  to  be  tried  by  its  effect  upon 
the  trade  of  those  who  have  to  pay  it  "  (Collins,  J.,  Rickett,  Smith  & 
Co.  v.  M.  Ry.  (1895)  9  Ey.  &  Can.  Tr.  Cas.  107,  at  p.  114),  and  "  the 
standard  of  reasonableness  is  not  to  be  measured  by  the  affluence  or 
indigence  of  the  carriers  "  (Kenny,  J.,  Ex  parte  G.  S.  &  W.  Ry.  (1914) 
15  Ey.  &  Can.  Tr.  Cas.  282). 

The  increase  in  the  cost  of  carriage  must  be  shown  to  apply  to 
the  particular  service  in  respect  of  which  the  rates  are  increased  before 
such  increased  cost  can  justify  the  increased  rates  (Blaok  v.  Caledonian 
Ry.  (1901)  11  Ey.  &  Can.  Tr.  Cas.  176).  Any  matter  which  can  fairly 
be  said  to  have  increased  the  cost  of  the  particular  traffic  may  be  taken 
into  consideration:  e.g.,  shortened  hours  of  labour,  increase  in  the 
time  when  trains  carrying  the  traffic  in  question  have  to  remain  in 
sidings  owing  to  general  increase  of  traffic  (South  Yorks  Coal  Society 
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v.  M.  Ry.  (1896-7)  10  Ey.  &  Can.  Tr.  Cas.  28),  workmen's  compe: 
sation,  rates  and  taxes,  and  anything  which  affects  the  troubl 
responsibility,  and  expense  of  dealing  with  the  traffic  (Society  of  Co 
Merchants  v.  M.  Ry.  (1909)  14  Ey.  &  Can.  Tr.  Cas.  100). 

The  main  difficulty,  however,  has  not  been. as  to  the  matters  whk 
may  be  considered,  but  as  to-  the  establishment  of  a  fair  basis  of  cor 
parison.  The  decision  in  South  Yorks  Coal  Society  v.  M.  Ry.  (supr 
approved  what  is  called  the  ratio  basis,  that  is  to  say,  a  comparisc 
of  expenditure  and  receipts  in  any  two  years,  provided  no  speci 
disturbing  elements  are  shown  to  exist  in  one  of  those  years.  It 
impossible  to  enumerate  all  possible  disturbing  elements,  but  one  : 
to  which  the  Commission  is  always  on  its  guard  is  the  existence  of 
general  falling  off  in  receipts  which  would  make  the  whole  basis  of  tl 
calculation  unsound.  The  ratio  basis  has  been  applied  in  Charlaw 
Sacristcm  Collieries  v.  N.  E.  Ry.  (  (1896)  9  Ey.  &  Can.  Tr.  Cas.  140 
Smith  and  Forrest  v.  L.  &  N.  W  Ry.  ((1899-1900)  11  ib.  156);  ar 
Society  of  Coal  Merchants  v.  M.  Ry.  (  (1909)  14  ib.  100),  though 
the  latter  case  it  was  criticised  by  A.  T.  Lawrence,  J.,  and  by  £ 
James  Woodhouse.  A  train-mile  basis,  save  as  a  check  upon  oth 
figures,  was  rejected  by  the  Commission  in  the  South  Yorkshire  Cas 
as  an  increase  in  the  average  haul  in  the  second  of  the  two  yea 
would  destroy  the  basis  of  comparison,  and,  therefore,  it  is  almo 
impossible  to  ascertain  that  disturbing  factors  are  eliminated.  B 
an  increase  in  the  ratio  of  cost  to  receipts  cannot  in  itself  justify  i 
increase  in  rates  which  does  not  exceed  the  increase  in  ratio,  it 
merely  evidence  that  some  increase  is  reasonable,  else  in  effect  tl 
provisions  as  to  increase  of  rates  would  permanently  and  automatical 
guarantee  the  dividends  of  railway  companies  (Wright,  J.,  Smith  ar 
Forrest  v.  L.  &  N.   W.  Ry.,  supra,  at  p.   163). 

The  section  does  not  give  the  Commissioners  a  general  jurisdicti( 
to  consider  the  reasonableness  of  rates,  but  merely  a  jurisdiction 
consider  whether  a  particular  increase  is  reasonable  at  the  time  wh( 
it  was  made;  and  this  is  the  only  question  which  the  Commission  a 
consider  (N.  S.  Colliery  Owners'  Association  v.  N.  S.  Ry.  (1907- 
13  Ey.  &  Can.  Tr.  Cas.,  at  p.  111).  Of  course  this  does  not  prevei 
the  Commission  considering,  and  it  has  in  fact  been  wont  to  conside 
how  far  the  facts  which  are  relied  on  as  justifying  the  increase  ha1 
proved  accurate  in  the  event. 

When  a  rate  existing  before  1893  has  since  been  lowered,  and  th< 
subsequently  raised,  but  not  above  the  1892  level,  proof  of  the  circur 
stances  which  brought  about  the  decrease  and  proof  that  tha 
circumstances  have  altered  may  be  sufficient  to  justify  the  subsequei 
increase  (S.  Yorks.  Case,  supra). 

Increase  of  Rates  to  avoid  Undue  Preference. — In  Rishworth  " 
N.  E.  Ry.  ((1903)  12  Ey.  &  Can.  Tr.  Cas.  34),  Wright,  J.,  express* 
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a  doubt  whether  a  company  increased  a  rate  within  the  meaning  of 
the  Act  of  1894  if,  in  compliance  with  an  order  of  the  Commission  to 
desist  from  giving  an  undue  preference,  it  increased  the  rate  of  the 
preferred  trader.  Certainly  it  would  be  a  surprising  result  if  the  effect 
of  the  Act  of  1894  were  to  deprive  a  company  of  its  right  to  "  level  up  " 
in  such  cases  (see  Pickering  Phipps  v.  L.  &  N.  W.  Ry.  (1891-2)  8  Ey.  & 
Can.  Tr.  Cas.  83,  at  pp.  89-90),  unless  the  consequent  increase  in  rate 
could  be  justified  independently  as  a  reasonable  increase.  In  Grayson 
Lowood  v.  G.  C.  Ry.  (  (1909)  13  Ey.  &  Can.  Tr.  Cas.  281)  the  defen- 
dant company  sought  to  justify  an  increase  of  rate  on  the  ground  that 
it  was  increased  to  avoid  undue  preference.  But  the  Commission, 
in  default  of  evidence  that  any  undue  preference  had  existed,  held 
the  increase  unjustifiable,  and  treated  Rishworth's  Case  as  deciding 
no  more  than  that  upon  occasion  consideration  of  questions  of  undue 
preference  may  be  material  to  an  issue  as  to  increase  of  rates. 

(e)  "  Section  31."— See  title  CX. 

(/)  Complaints  by  arc  Associated  Body  of  Traders. — It  has  been 
held  that  a  complaint  of  increase  of  rates  might  be  made  by  an 
association  of  traders  which  fulfils  the  requirements  of  section  7  of  the 
Eailway  and  Canal  Traffic  Act,  1888.  Such  an  association  is  not 
bound  to  show  that  it  is  aggrieved  by  the  matter  complained  of,  and, 
therefore,  it  follows,  and  it  has  been  in  fact  decided,  that  in  case  of 
such  a  complaint  the  provisions  as  to  the  payment  of  the  rate  before 
the  hearing  of  the  complaint  are  inapplicable  (Mansion  House  Associa- 
tion v.  G.  W.  Ry.  (1895)  9  Ey.  &  Can.  Tr.  Cas.  58). 

(g)  "Section  12." — This  is  a  section  which  empowers  the  Com- 
mission to  give  damages:  it  is  set  out  and  discussed  in  title  CLIV. 
When  an  inquiry  as  to  damages  was  ordered  in  respect  of  a  complaint 
as  to  increase  of  rates,  the  Commission  held  that  it  was  open  to  the 
company  to  show  at  such  inquiry  that  the  applicants  had  suffered  no 
damage  in  fact,  and,  in  particular,  that  it  might  show  that  the  whole 
increase  was  borne  in  fact  by  parties  other  than  the  applicants  (Black 
v.  Caledonian  Ry.  (1901)  11  Ey.  &  Can.  Tr.   Cas.  176). 

Damages  are  completely  in  the  discretion  of  the  Commissioners, 
and,  if  awarded,  are  "in  complete  satisfaction  of  any  claim  for 
damages,  including  repayment  of  overcharges."  Therefore,  as  the 
right  to  complain  of  increase  of  rates  is  purely  a  creation  of  statute, 
and  as  the  statute  gives  the  Commissioners  exclusive  jurisdiction,  no 
claim  for  damages  in  respect  of  increase  of  rates  can  be  prosecuted 
by  action  (Lanarkshire  Steel  Co.  v.  Caledonian  Ry.  (1903)  6  Sess.  Cas 
(5th  ser.)  47). 


INCREASE  OF  BATES.  337 

Increase  of  Rates  Under  the  Railway  and  Canal  Traffic 

Act,  1913. 

(CVIII.)  Where  on  a  complaint  with  respect  to  any  increase 
(within  any  limit  (a)  fixed  by  an  Act  of  Parliament,  or  by  a 
Provisional  Order  confirmed  by  an  Act  of  Parliament)  of  any 
rate  or  charge  under  section  1  of  the  Eailway  and  Canal  Traffic 
Act,  1894  (6),  the  railway  company  proves  to  the  satisfaction 
of  the  Eailway  and  Canal  Commissioners — 

(a)  That  there  has  been  a  rise  in  the  cost  of  working  the 
railway  (c),  excluding  the  cost  of  carrying  and  dealing  with 
passengers,  resulting  from  improvements  made  by  the  com- 
pany since  the  19th  day  of  August,  1911  (e),  in  the  conditions 
of  employment  (d)  of  their  labour  or  clerical  staff ;  and 

(b)  That  the  whole  of  the  particular  increase  of  rate  or 
charge  of  which  complaint  is  made  is  part  of  an  increase  of 
rates  or  charges  made  for  the  purpose  of  meeting  (/)  the 
said  rise  in  the  cost  of  the  working ;  and 

(c)  That  the  increase  of  rates  or  charges  made  for  the 
purpose  of  meeting  the  said  rise  in  the  cost  of  working  is 
not,  in  the  whole,  greater  than  is  reasonably  required  for  the 
purpose  (g);  and 

(d)  That  the  proportion  of  the  increase  of  rates  or 
charges  allocated  to  the  particular  traffic  with  respect  to 
which  the  complaint  is  made  is  not  unreasonable  (h) ; 

the  Commissioners  shall  treat  the  increase  of  rate  or  charge 
as  justified  :  provided  that  nothing  in  this  section  shall  be  con- 
strued as  preventing  the  Commissioners  from  taking  into 
account  any  circumstances  which  are  relevant  to  the  deter- 
mination whether  an  increase  of  rates  or  charges  is  or  is  not 
greater  than  is  reasonably  required  for  the  purpose  of  meeting 
the  said  rise  in  the  cost  of  working  (i)  (Eailway  and  Canal 
Traffic  Act,  1913,  s.  1). 

(a)  "  Within  any  Limit." — It  is  to  be  noted  that  a  rate  exceeding 
the  statutory  maximum  can  never  be  justified  under  this  Act. 

(b)  "  Under  Section  1  of  the  Railway  and  Canal  Traffic  Act,  1894." 
— The  Act  of  1913  does  not  authorise  any  new  proceedings  in  respect 
of  increase  of  rates :  it  merely  sanctions  a  new  defence  to  proceedings 
under  the  former  Act.     ' '  The  title  of  the  Act  is  this :    '  An  Act  to 
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amend  section  1  of  the  Eailway  and  Canal  Traffic  Act,  1894,  with 
regard  to  increases  of  rates  or  charges  made  for  the  purpose  of  meeting 
a  rise  in  the  cost  of  working  a  railway  due  to  improved  labour  con- 
ditions.' The  declared  object,  therefore,  is  to  alter  the  law  as  enacted 
by  the  statute  referred  to  with  respect  to  the  particular  increases  of 
rates  that  are  mentioned.  That  it  was  passed  in  the  interests  of  rail- 
way companies  and  for  the  purpose  of  giving  them  facilities  which 
they  did  not  possess  under  the  Act  of  1894  was  not  and  could  not  be 
contested.  That  Act  was  passed  to  restrict  railway  companies'  powers 
with  regard  to  increasing  rates.  This  Act  was  passed  to  enlarge  those 
powers  as  so -restricted  "  (Lush,  J.,  Associated  Portland  Cement  Manu- 
facturers v.  G.  N.  By.  (1916)  16  Ey.  &  Can.  Tr.  Gas.  94,  at  p.  100). 

(c)  "  Cost  of  Working  the  Railway." — These  words  have  no  tech- 
nical meaning;  they  do  not  involve  an  inquiry  of  the  kind  necessary 
where  a  defence  is  set  up  under  the  Act  of  1894.  "  Two  views  have 
been  put  before  us  as  to  the  meaning  of  the  section.  On  the  part  of 
the  traders  it  is  argued  that  the  phrase  '  cost  of  working  '  the  railway 
is  a  term  of  art  referring  to  the  previous  practice  under  the  Act  of 
1894,  that  it  involves  many  other  factors  besides  the  labour  bill,  and 
that  it  necessitates  a  comparison  between  two  periods,  viz.,  1911  and 
1913,  including  in  particular  actual  receipts  and  actual  expenditure  at 
each  of  the  two  periods,  and  that,  unless  such  evidence  is  furnished, 
the  Commissioners  have  no  justification  for  sanctioning  any  increase  of 
rates.  On  the  other  hand,  it  is  contended  by  the  company  that  the 
task  imposed  upon  the  railway  companies,  and  upon  the  Commis- 
sioners, may  be  discharged  in  a  much  more  simple  manner,  such  as 
the  following,  which  is  the  method  adopted  by  the  Commissioners  in 
the  present  case.  Take  the  actual  figures  in  July,  1913,  and  see  how 
far  the  work  then  done  by  the  railway  company  in  connection  with 
goods  traffic  has  cost  more  than  it  would  have  cost  if  the  conditions 
had  not  been  improved  since  August,  1911.  Lush,  J.,  with  whom 
Mr.  Gathorne-Hardy  agreed,  took  the  latter  view,  and  in  our  opinion  it 
is  the  correct  view.  It  seems  to  us  that  the  isolated  problem  presented 
by  the  Act  of  1913  does  not  involve,  and,  in  truth,  excludes,  the 
general  comparison  which  has  to  be  made  under  the  Act  of  1894.  The 
company  deliberately  omitted  to  furnish  any  such  evidence  as  would 
be  necessary  to  justify  an  increase  under  the  Act  of  1894  based  in 
some  form  or  other  on  a  comparison  of  two  periods,  and  in  our  opinion 
they  were  right  in  so  doing"  (Lord  Cozens-Hardy,  M.E.,  Associated 
Portland  Cement  Manufacturers  v.  G.  N.  By.,  supra,  at  p.  131).  "  In 
order  to  determine  whether  a  railway  company  are  able  to  justify  an 
increase  of  rates  under  the  Act  of  1913  on  the  ground  that  there  has 
been  a  rise  in  the  cost  of  working  the  railway  resulting  from  improve- 
ments in  the  conditions  of  employment  of  labour,  the  proper  method 
to  be  employed  is  to  compare  the  cost  of  labour  in  connection  with  the 


INCBEASE  OF  BATES.  33! 

goods  traffic  at  the  time  when  the  increase  is  made  with  that  whicl 
would  have  prevailed  under  the  old  conditions,  taking  into  considera 
tion  any  economies  that  may  have  been  effected  by  the  improved 
conditions  of  labour"  (Lush,  J.,  Butterley  Co.,  Ltd.  v.  M.  Ry.  (1916 
16  Ey.  &  Can.  Tr.  Cas.  225,  at  pp.  228-229). 

(d)  "Resulting  from  Improvements  made  .  .  .  in  the  Conditions  o\ 
Employment." — It  seems  that  when  a  defence  is  made  under  the  Ad 
of  1913,  a  general  increase  in  cost  of  working,  or  even  a  decrease,  oi 
an  increase  or  decrease  of  receipts  over  expenditure  generally,  is 
irrelevant :  all  that  can  be  considered  is  the  increased  cost  resulting 
from  the  improvements,  which  is  measured  by  the  cost  of  the  improve 
ments  less  the  value  of  economies  resulting  from  the  rearrangement  o; 
the  conditions  of  labour  (Associated  Portland  Cement  Manufactureri 
v.  G.  N.  Ry.,  supra,  Lush,  J.,  at  pp.  105-6;  Lord  Cozens-Hardy 
M.R.,  at  p.  132).  The  only  doubt  on  this  question  arises  from  th« 
wording  of  the  proviso,  as  to  which  see  note  (i)  below. 

(e)  "The  19th  August,  1911." — "The  Act  has  no  reference  k 
improved  conditions  prior  to  August  19th,  1913.  This  is  the  sok 
object  for  which  August,  1911,  is  inserted  in  the  Act"  (Associated 
Portland  Cement  Manufacturers  v.  G.  N.  Ry.,  supra,  Lord  Cozens- 
Hardy,  at  p.  129). 

(/)  "  The  whole  .  .  increase  .  .  is  made  for  the  purpose  0) 
Meeting." — It  follows  from  these  words  (i)  that  the  cost  of  improved 
conditions  cannot  be  used  as  a  partial  defence  to  an  increase ;  and  (ii] 
the  increase,  to  be  justified  under  the  Act  of  1911,  must  have  been  made 
deliberately  to  meet  the  increased  cost  of  such  improved  conditions. 

(g)  "  Reasonably  required  for  the  Purpose." — The  increase  success- 
fully defended  by  the  G.  N.  Ry.  was  shown  to  bring  in  a  sum  much 
less  than  the  cost  of  the  improved  conditions,  and  therefore  a  con- 
struction of  this  sub -section  was  not  required. 

(h)  "  The  Proportion  .  .  to  the  Particular  Traffic." — "  Now,  th€ 
sub -section  does  not,  I  think,  require  that  every  kind  of  traffic  shall 
bear  part  of  the  rate.  The  company,  if  they  do  allocate  part  to  one 
class  of  traffic  and  part  to  another,  or  if  they  do  what  they  have  done 
in  this  case,  make  all  the  traffic  which  is  exceptionally  dealt  with  bear 
the  whole  of  the  increased  rate,  must  show  that  they  have  not  acted 
unreasonably  "  (Lush,  J.,  Associated  Portland  Cement  Manufacturers 
v.  G.  N.  Ry.,  supra,,  at  p.  108;  see  now  Butterley  Co.  v.  M.  Ry. 
[1920]  3  K.  B.  86). 

(t)  The  Proviso. — At  first  sight  it  might  seem  that  the  proviso  is 
in  terms  wide  enough  to  justify  the  Commission  in  taking  into  con- 
sideration such  matters  as  expenditure  and  receipts  generally.  Such 
a  construction  is  not,  however,  favoured  by  the  wording  of  Clause  (a), 
with  the  terms  of  which  such  a  construction  of  the  proviso  could  hardly 
be  reconciled,  and,  it  is  submitted,  the  word  "  relevant  "  excludes  this 
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construction.  "  The  meaning  of  this  proviso  was  discussed  before  us, 
and  its  terms  were  criticised.  It  was  not  strictly  necessary  to  insert 
it,  as  without  it  the  Court  would  necessarily  have  taken  any  relevant 
circumstances  into  consideration;  but  it  was  obviously  added  in  order 
to  emphasise  the  fact  that  the  discretion  of  the  Court  is  not  to  be 
fettered  in  considering  whether  the  increase  is  reasonably  required  for 
the  purpose  of  meeting  the  rise  in  the  cost  of  working.  It  will  be 
observed  that  in  this  Act,  instead  of  adopting  the  language  of  the  Act 
of  1894,  where  the  increase  is  spoken  of  as  being  in  itself  '  reasonable, ' 
the  Legislature  has  only  required  that  the  increased  rate  shall  be 
reasonably  required  to  meet  a  definite  and  ascertainable  rise  in  the  cost 
of  workiiig  resulting  from  the  improved  labour  conditions.  I  agree 
with  Mr.  Talbot  that  this  is  the  real  key  to  the  Act.  It  contemplates 
that  a  railway  company  may  have  paid  higher  wages,  or  the  same 
wages  for  less  labour,  and  thereby  increased  the  cost  of  working  by  a 
certain  ascertainable  sum,  and  provides  that  if  they  have  proved  that, 
they  shall  have  an  increased  rate  treated  as  justified  if  made  for  the 
purpose  of  meeting  that  increased  cost,  subject  to  the  fulfilment  of  the 
required  conditions  "  (Lush,  J.,  Associated  Portland  Cement  Manu- 
fa.ctu.rers  v.  G.  N.  Ry.,  supra,  at  p.  102).  This  construction  makes 
the  whole  section  consistent,  but  it  gives  to  the  proviso  a  very 
restricted  operation  indeed. 
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(CIX.)  With  a  view  to  affording  time  for  the  consideration 
and  formulation  of  the  policy  to  be  pursued  as  to  the  future 
position  of  undertakings  to  which  this   section  applies,    the 
following  provisions  shall,  unless  Parliament  otherwise  deter- 
mines, have  effect  for  a  period  of  two  years  after  the  passing 
of  this  Act,  or  where  as  respects  any  particular  provision  a 
longer  perjod  is  expressly  provided,  for  such  longer  period  : — 
(c)  The  directors  and  other  persons  concerned  with -the 
management,  and  officers  and  servants  of  any  undertaking 
of  the  whole  or  part  of  which,  or  of  the  plant  whereof  (a), 
possession  is  retained  or  taken  shall  obey  (b)  the  directions 
of  the  Minister  as  to  the  user  thereof,  and  any  directions  of 
the  Minister  in  relation  to  the  undertaking  or  part  or  plant 
thereof  of  which  possession  is  retained  or  taken  : — 

(i)  As  to  the  rates  (c),  fares,  tolls,  dues,  and  charges  to 
be  charged ;  subject,  however,  to  the  provisions  hereinafter 
contained  respecting  references    to    the    Advisory    Com- 
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mittee  (d)  established  for  advising  as  to  directions  on  th 
matters  aforesaid  :   .   .   . 

(e)  In  the  case  of  any  undertaking  of  which  possessio 
is  retained  or  taken  by  the  Minister  as  aforesaid  any  rates 
fares,  tolls,  dues,  and  other  charges  directed  by  the  Ministe 
shall  be  deemed  to  be  reasonable  (e),  and  may,  notwitl 
standing  any  agreement  (/)  or  statutory  provisions  (<; 
limiting  the  amount  of  such  charges  or  increases  therein,  b 
charged  in  respect  of  any  undertaking  during  the  period  fc 
which  the  Minister  retains  possession  of  such  undertaking 
and  for  a  further  period  of  eighteen  months  after  ftie  expin 
tion  of  the  said  period,  or  until  fresh  provision  shall  be  mad 
by  Parliament  with  regard  to  the  amount  of  any  such  rates 
fares,  tolls,  dues,  and  other  charges,  whichever  shall  firs 
happen.  (Ministry  of  Transport  Act,  1919,  s.  3  (1' 
3  (1)  (c),  3  (1)  (c)  (i),  3  (1)  (e).) 

(a)  "  The  Whole  or  Part  of  Which  or  of  the  Plant  Whereof." — ] 
is  clear  that  the  Minister  can  give  directions  in  respect  of  an  undei 
taking  of  which  he  retains,  or  takes,  merely  possession  of  the  plant 
whether,  when  he  retains  or  takes  possession  of  part  of  an  undertaking 
he  can  give  directions  as  to  the  whole  is  more  doubtful.  It  is  sul 
mitted  that  he  cannot,  as  the  statute  does  not  clearly  give  such 
power. 

(b)  "  Shall  Obey." — These  words  plainly  cannot  be  limited  to  th 
conferring  of  a  power  to  authorise  rates,  &c.  They  enable  the  Ministe 
to  compel  a  railway  company  to  charge  certain  rates,  and,  subject  t 
the  limitation  hereinafter  discussed,   justify  an  order  which   gives 

.  company  no  discretion  whatever.  In  the  case  of  demurrage  charges 
the  Minister  has  given  a  direction  (set  out  in  title  XCV,  note  (h) 
which  is,  it  is  submitted,  in  such  a  form  as  to  give  the  company  n 
discretion  whatever,  being  absolutely  mandatory.  With  respect  t 
rates  and  charges,  the  Minister  has -given  a  direction  in  respect  of  th 
increase  of  rates  and  charges,  and  the  notice  of  increase  pursuant  t 
his  direction  is  set  out  in  note  (c)  below.  It  is  not  clear  that  th 
direction  on  which  this  notice  is  founded  is  a  mandatory  direction  s 
that  a  company  which  did  not  exact  the  increase  would  be  guilty  c 
refusing  to  obey  a  direction  of  the  Minister.  But  the  power  of  th 
Minister  is  in  terms  absolute,  and  would  justify  a  direction  that  a' 
merchandise  should  be  charged  the  same  rate,  irrespective  of  class 
weight,  or  distance.     But  the  power  is  in  fact  limited  in  an  importan 
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direction  by  the  provisions  of  section  3  (1)  (f)  of  the  Act,  and  this 
would  certainly  prevent  a  direction  of  the  extreme  kind  suggested 
above.  This  provision,  which  prevents  a  company  setting  up  the 
direction  of  the  Minister  as  a  defence  to  an  undue  preference,  is  dis- 
cussed in  title  CLI,  and  it  is  there  submitted  that,  as  an  undue 
preference  is  in  itself  illegal,  and  as  its  illegality  is  preserved  by  the 
Act,  a  direction  of  the  Minister  which  compels  a  railway  company  to 
give  an  undue  preference  must  be  ultra  vires  and  void.  The  giving 
of  an  undue  preference  is  not  an  act  which  only  becomes  illegal  after 
the  Commission  has  declared  that  the  preference  exists,  and  is  not 
comparable,  for  instance,  to  the  refusing  of  a  siding  rebate  which  only 
becomes  unjustifiable  after  the  Commission  has  declared  it  to  be  so. 
An  undue»preference  is  illegal  from  the  moment  when  it  is  given ; 
damages  for  the  past  can  be  given  in  respect  of  it  by  the  Commission; 
and,  therefore,  when  the  Act  expressly  preserves  the  illegality  of  an 
undue  preference  notwithstanding  that  it  is  given  in  compliance  with 
a  direction  of  the  Minister,  it  is  submitted  that  only  on  the  clearest 
language,  which  could  admit  of  no  other  construction,  would  any  Court 
hold  that,  though  the  company  was  responsible  for  having  given  the 
preference,  yet  the  order  directing  it  to  be  given  was  valid.  No  such 
unambiguous  language  does  appear  in  the  Act. 

Bates  agreements  stand  on  a  somewhat  different  footing.  The 
Minister  may  suspend  the  operation  of  any  agreement  which  he  con- 
siders not  to  be  in  the  public  interest  (section  3  (2) ).  Section  3  (1)  (e) 
enacts  that  the  rates  directed  by  the  Minister  are  to  be  charged- ' '  not- 
withstanding any  agreement."  Where  ,the  Minister's  direction  has  the 
effect  of  making  a  rates  agreement  incapable  of  being  carried .  out 
without  involving  an  undue  preference  or  undue  prejudice,  then  such 
agreement  ceases  to  be  enforceable,  like  any  other  agreement  which  is 
held  by  the  Commission  to  constitute  an  undue  preference.  In  such  a 
case  the  trader  has  his  remedy  under  section  3  (2)  (see  title  CLII), 
but  it  is  not  clear  that  the  company  has  any  remedy  for  the  loss  of 
the  consideration  for  the  agreement  unless  that  agreement  is  specifically 
suspended  under  section  3  (2). 

But  a  direction  which  necessitates  the  giving  of  an  undue 
preference  of  any  other  kind,  for  instance  a  direction  as  to  rates  which 
disregards  the  geographical  situation  of  traders  and  thereby  unduly 
prefers  those  in  one  locality  to  those  in  another,  is  one  which  a  com- 
pany cannot  legally  carry  out  and  one  which,  it  is  submitted,  the 
Minister  could  not  legally  give.  But  it  would  seem  that,  as  only  the 
Railway  and  Canal  Commission  is  authorised  to  decide  in  any  par- 
ticular case  whether  an  undue  preference  is  given,  an  order  of  the 
Commission  forbidding  a  preference  which  the  Minister  has  directed 
would,  in  a  case  where  any  doubt  at  all  was  possible,  be  a  condition 
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precedent  to  the  attacking  of  the  legality  of  the  Minister's  order  in  th 
ordinary  Courts. 

Section  8  (6)  of  the  Act  provides  as  follows :  — The  Minister  sha 
indemnify,  and  keep*  indemnified,  the  owners  of  any  undertaking  c 
which  or  of  any  part  of  which,  or  of  any  plant  of  which,  possession  hs 
been  retained  or  taken,  and  the  owners  of  any  harbour,  dock  or  pie 
undertaking,  against  all  actions,  claims,  and  demands  made  in  respec 
of  loss  or  injury  alleged  to  be  caused  by  the  carrying  out  of  any  direc 
tions  given  by  the  Minister  under  section  3  of  this  Act  or,  as  the  cas 
may  be,  any  requirements  contained  in  any  order  made  by  th 
Minister  under  section  4  of  this  Act :  Provided  that,  where  the  los 
or  injury  is  due  to  the  breach  of  any  contractual  obligation,  th 
Minister  shall  not  be  liable  under  this  provision  unless  before  carryin 
out  the  directions  the  owners  of  the  undertaking  have  given  writte 
notice  to  the  Minister  of  the  existence  of  the  obligation. 

It  is  to  be  noted  that  only  "actions,  claims,  or  demands"  ar 
included.  If  a  company  has  a  rates  agreement  with  a  trader,  and  th 
Minister  gives  directions  as  to  rates  which  give  to  all  traders  the  coe 
cessions  which  form  the  consideration  for  the  particular  agreemenl 
then  the  agreement  cannot  be  enforced  without  unduly  prejudicing  th 
trader.  In  such  a  case  the  trader  has  his  remedy  under  section  3  (2) 
but  it  is  difficult  to  see  what  remedy  the  company  has.  If  the  com 
pany  persists  in  enforcing  the  agreement,  the  Minister  canno 
indemnify  it  against  an  injunction  issued  by  the  Commission  orderin 
to  desist  from  .doing  so,  though  if  damages  were  given  perhaps  th 
Minister  would  be  liable  to  reimburse  the  company. 

On  the  other  hand,  if  the  company  ceases  to  enforce  the  agreemen 
on  the  trader's  representing  that  he  is  unduly  prejudiced,  or  even  ii 
the  absence  of  such  a  representation,  it  seems  doubtful  if  the  loss  t> 
the  company  can  be  said  to  have  been  the  subject  of  an  "  action 
claim,  or  demand." 

The  earlier  statutory  provisions  as  to  increase  of  rates  are,  of  course 
still  unrepealed.  If  the  Minister  gives  a  direction  in  mandatory  forn 
under  which  certain  rates  only  are  permitted  to  be  charged,  then  so  lon| 
as  the  order  remains  in  force  no  higher  rates  could  be  charged.  But  i 
his  order  merely  authorises  the  charging  of  certain  rates  which  in  an; 
particular  case  are  below  the  statutory  maximum,  it  seems  that  ther 
is  nothing,  at  least  in  theory,  to  prevent  a  company  increasing  sue! 
rates  within  the  limits  of  the  statutory  maximum,  and  justifying  th 
increase,  if  it  can,  in  manner  laid  down  by  the  Acts  of  1894  and  191) 
respectively. 

(c)  "  The  Rates." — The  following  is  the  notice  'of  increase  of  rate; 
and  charges  given  by  the  railway  companies  in  pursuance  of  thi 
directions  of  the  Minister :  — 
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The  Ministry  of  Transport  Act,  1919. 
The  Railway  and  Canal  Traffic  Act,  1888. 
The  Railway  Companies  of  Great  Britain. 


NOTICE  OF  INCREASE  OF  TOLLS,  RATES  AND  CHARGES. 


Notice  is  hereby  given  pursuant  to  the  Railway  and  Canal  Traffic  Act, 
1888,  and  the  Order  of  the  Board  of  Trade  thereunder  dated  the  25th  day  of 
January,  1889  (so  far  as  they  may  apply),  that  the  Minister  of  Transport,  in 
pursuance  of  his  powers  under  the  Ministry  of  Transport  Act,  1919,  has 
directed  the  Railway  Companies  of  Great  Britain,  and  such  Railway  Com- 
panies accordingly  intend  to  increase  the  Tolls,  Rates,  and  Charges  published 
in  the  Books  required  by  Act  of  Parliament  to  be  kept  for  public  inspection  to 
the  extent  and  in  the  manner  undermentioned,  and  that  the  altered  Tolls, 
Rates,  and  Charges  are  to  come  into  force  on  the  1st  day  of  September,  1920. 

The  Notice  of  Increase  of  Tolls,  Rates,  and  Charges,  dated  the  29th  day  of 
December,  1919,  is  hereby  rescinded  as  from  the  31st  day  of  August,  1920. 

For  and  on  behalf  of  the  Railway  Companies  of  Great  Britain, 
P.  H.  PRICE,  Secretary, 

Railway  Clearing  House,  London. 

Dated  the  16th  day  of  August,  1920. 


SCHEDULE  OF  TOLLS,  RATES,  AND  CHARGES  TO  BE  CHARGED 
ON  AND  FROM  THE  1st  SEPTEMBER,  1920. 

Part  I. 


Description  of  Merchandise,  &c. 


(1)  Coal,  Coke,  and  Patent  Fuel. 


(2)  Merchandise  (other  than  Coal 
and  Coke)  in  Class  A  of  the 
General  Railway  Classification. 

(3)  Merchandise  (other  than  Patent 
Fuel)  in  Class  B  of  the  General 
Railway  Classification. 

(4)  Merchandise  in  Class  C  of  the 
General  Railway  Classification. 

(5)  Merchandise  in  Classes  1  to  5  of 
the  General  Railway  Classifica- 
tion. 

(6)  Rolling  Stock. 


Tolls,  Rates,  and  Charges  to  be 
Charged. 


The  tolls,  rates,  and  charges  in 
operation  on  the  14th  January, 
1920,  with  the  undermentioned 
additions  thereto :  — 

100  per  cent,  plus  a  flat  rate  of  6d. 
per  ton,  irrespective  of  distance, 
subject  to  a  maximum  addition  of 
4s.  per  ton. 

100  per  cent,  plus  a  flat  rate  of  6d. 
per  ton,  irrespective  of  distance, 
subject  to  a  maximum  addition  of 
4s.  per  ton. 

100  per  cent,  plus  a  flat  rate  of  6d. 
per  ton,   irrespective  of  distance. 

100  per  cent.  p]us  a  flat  rate  of  9d. 

per  ton,  irrespective  of  distance. 
100  per  cent,   plus  a  flat  rate  of  Is. 

per  ton,   irrespective  of  distance. 

100  per  cent,  plus  a  flat  rate  of  6d. 
per  ton,  irrespective  of  distance. 
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SCHEDULE  OF  TOLLS,  Etc.,  Part  I.  (contd.)  : 


Description  of  Merchandise,  &c. 


Tolls,  Rates,   and  Charges  to  be 
Charged. 


100  per  cent,  plus  a  flat  rate  of  2s. 
per  truck  or  part  truck,  irrespec- 
tive of  distance. 

100  per  cent. 

150  per  cent. 


(7)  Live  Stock,  conveyed  by  Mer- 
chandise train  at  truck  rates. 

(8)  Live  Stock,  conveyed  by  Mer- 
chandise train  at  head  rates. 

(9)  Small  Parcels  (as  defined  in 
Part  VI.  of  the  Railway  Rates 
and  Charges  Orders)  conveyed  by 
Merchandise  train. 

(10)  Returned  Empties,  conveyed  by 
Merchandise  train  or  by  Pas- 
senger train,  or  other  similar 
service. 

(11)  Merchandise  and  Parcels,  con- 
veyed by  Passenger  train,  or 
other  similar  service  (including 
perishable  merchandise  specified 
in  Part  V.  of  the  Railway  Rates 
and   Charges  Orders,   Live   Stock 

.  and  Vehicles). 

(12)  Excess  Luggage  conveyed  by 
Passenger  train. 


100  per  cent. 


75  per  cent. 


The  existing  charges  with  an  addi- 
tion thereto  of  16§  per  cent. 


Any  Tolls,  Rates,   and  Charges  in  operation  on  the  14th  January,   1920, 
and  not  hereinbefore   provided  for,   to  be  increased  by  100  per  cent. 


Modification*  and  Exception*. 


Description  of  Merchandise,  &c. 


Tolls,  Rates,   and  Charges  to  be 
Charged. 


(a)  Manure  in  bulk,  packed 
Manure,  Basic  Slag  and  Lime,  con- 
veyed by  Merchandise  train  in 
minimum  loads  of"  2  tons,  for  use 
as  agricultural  manure  in  the 
United  Kingdom. 


(b)   Bicycles   conveyed  by   Passen- 
ger train  or  other  similar  service. 


The  rates  in  operation  on  the 
14th  January,  1920,  with  an  addi- 
tion of  50  per  cent,  plus  the  flat 
rates  applicable  and  hereinbefore 
specified,   irrespective  of  distance. 


For  a  distance 
not  exceeding 

12  miles 

25    „ 

50    „ 
100    „ 
200    „ 
Exceeding    200 

miles  for  each 

additional  50 

miles,  or  part 

thereof 


Accom-    Unaccompanied, 
panied.    "Com- 
"Owner's  pany's  "Owner's 
Risk."      Risk."      Risk." 
Each.     Each.        Each. 


1/-  2/- 

1/3  3/- 

2/-  4/- 

3/6  7/- 

5/3  10/6 


1/6 

2/4 
3/- 
5/6 

7/9 


-/9   2/-   1/6 
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SCHEDULE  OF  TOLLS,  Etc.,  Part  I.  (contd.)  :  — 


Description  of  Merchandise,  &c. 


Tolls,  Rates,   and  Charges  to  be 
Charged. 


(c)  Children's  Folding  Mailcarts 
(accompanied)  conveyed  by  Passen- 
ger train,  or  other  similar  service. 

(d)  Children's  Non-folding  Mail- 
carts  and  Perambulators  conveyed 
by  Passenger  train,  or  other  similar 
service. 

(i.)  Accompanied      


(ii.)  Unaccompanied 


(e)  Typewriting     Machines,     con- 
veyed by  Passenger  train. 


(/)  Sewing      Machines      (accom- 
panied) conveyed  by  Passenger  train. 


The  rates  in  operation  on  the  1st 
March,  1917,  with  an  addition  of 
100  per  cent. 


Twice  the  amount  of  the  rates 
specified  in  this  Schedule  for 
accompanied  Children's  Folding 
Mailcarts  conveyed  by  Passenger 
train,   or  other  similar  service. 

The  rates  specified  in  this  Schedule 
for  unaccompanied  Bicycles  con- 
veyed by  Passenger  train,  or  other 
similar  service,  with  an  addition 
of  50  per  cent. 

The  charges  which  the  Company 
may  be  entitled  to  charge  for  the 
carriage  of  such  machines,  when 
accompanying  a  passenger,  shall 
be  modified  and  charged  as  men- 
tioned hereunder.  Such  charges 
shall  be  applicable  only  to  a  single 
machine  required  for  the  passen- 
ger's personal  use  and  carried  at 
"Owner's  Risk." 

For  a  distance  not  exceeding  30 
miles  and  irrespective  of  the 
weight  of  the  machine:  — 


Each. 
-I* 

-18 
1/0 
1/6 


Not  exceeding  6  miles 

12       „ 

20       „ 

30       „ 

For  a  distance  above  30  miles,  when 
the  machine  does  not  exceed  the 
following  weights : — 

lbs.  lbs.  lbs.   lbs.  lbs. 
Not  10     15    20     30     40 

exceeding     Each  Each  Each  Each  Each 

50  miles      1/9  2/-  2/3  2/3  2/3 

1/9  2/1  2/6  3/6  3/6 

1/9  2/4  3/6  4/6  5/- 

1/9  3/-  4/6  6/-  7/- 


100     „ 
200     „ 
300     „ 
Exceeding 
300  miles 


1/9    3/-    4/6    6/-    8/6 
The  rates    in   operation   on    the   1st 
March,    1917,  with  an   addition  of 
100  per  cent. 
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SCHEDULE  OF  TOLLS,  Etc.,  Part  I.  (contd.)  :- 


Description  of  Merchandise,  &c. 

Tolls,  Rates,   and  Charges  to  be 
Charged. 

■• 

At  Cora 

"At 

(g)  Comptometers,       Dictating 

For  a  distance 

pany's 
Risk." 
Each. 

Owner's 

Machines,   Small  Portable  Weighing 

not  exceeding 

Each. 

Machines,  and  other  similar  articles 

30  miles 

1/9 

1/4 

(accompanied)    conveyed   by   Passen- 

50    „               

2/8 

2/2 

ger  train. 

100     „              

4/5 

3/6 

200     „              

6/7- 

5/3 

300     „               

8/9 

V- 

For  a  distance  exceeding 

300     miles,     for    each 

additional  50  miles  or 

part  thereof     ... 

1/4 

-/ll 

Part  II. 


Description  of  Merchandise,  &c. 


Tolls,  Rates,   and  Charges  to  be 
Charged. 


Merchandise  and  Live  Stock  con- 
veyed between  Great  Britain  and 
Ireland. 


The  through  rates  or  charges  in 
operation  on  the  14th  January, 
1920,  for  the  conveyance  of  traffic 
between  Great  Britain  and  Ire- 
land, with  the  additions  specified 
in  this  Schedule,  and  also  the 
following  further  additions  for  the 
conveyance  of  such  traffic  by  rail- 
way to  or  from  the  Irish  Ports :  — 

For  a  distance 

in  Ireland 
Not  exceeding 20  miles 

40 

60 
Exceeding  60 
Provided  that,  where  any  through 
rate  or  charge  between  Great 
Britain  and  Ireland  was  not  in- 
cluded in  the  general  4  per  cent, 
increase  of  tolls,  rates,  and 
charges  in  1913,  such  through  rate 
or  charge  shall,  subject  to  any 
statutory  maxima,  but  irrespective 
of  any  limitation  contained  in  the 
Great  Southern  and  Western  and 
Waterford  and  Central  Ireland 
Railway  Companies  Amalgamation 
Act,  1900,  or  the  Great  Southern 
and  Western  and  Waterford, 
Limerick,     and    Western    Railway 


Class 

Classes 

C. 

1-5. 

Per  ton. 

Pet  ton 

i/- 

1/9 

1/3 

2/6 

1/9 

3/3 

2/- 

4/- 
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SCHEDULE  OP  TOLLS,  Etc.,  Paet  II.   (contd.)  :  — 


Description  of  Merchandise,  &c. 


Tolls,  Rates,   and  Charges  to  be 
Charged. 


Companies  Amalgamation  Act, 
1900,  be  increased  by  4  per  cent., 
and  that  where  the  proportion  of 
any  controlled  Irish  Railway  Com- 
pany in  any  such  through  rate  or 
charge  was  not  subject  to  the  10 
per  cent,  increase  of  tolls,  rates, 
and  charges  in  1916,  such  propor- 
tion of  the  through  rate,  or  charge,, 
plus  the  said  4  per  cent,  increase, 
if  any,  shall,  subject  to  any 
statutory  maxima,  but  irrespective 
of  any  such  limitation  as  afore- 
said, be  further  increased  by  10 
per  cent,  before  the  foregoing  addi- 
tions shall  be  made  thereto. 
The  surcharges  to  be  charged  in  res- 
pect of  the  Sea  transit  shall  be  as 
follows :  — 


Merchandise 

10/-  per  ton. 

Horses,  Mules,  and* 

other    beasts    of 

burden    

10/-perhead. 

Cattle    and   Calves 

5/-      „ 

Pigs,     Sheep,     and 

Goats 

2/-      „ 

Lambs    and     other 

small  Animals  ... 

1/-      » 

Past  III. 


Description   of   Service  or 
Accommodation. 

Tolls,  Rates,  and  Charges  to  be 
Charged. 

(1)  Provision  of  trucks   for  the  i 
of  Traders,  where  not  included 
the  conveyance  rate. 

ise 
in 

The     tolls,     rates,  ,  and    charges    in 
operation    on    the    14th    January, 
1920,     with     the     undermentioned 
additions  thereto:  — 

100    per    cent.,     with     a    minimum 
charge  of  9d.  per  ton. 
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SCHEDULE  OF  TOLLS,  Etc.,  Pabt  III.  (contd.)  :— 


Description  of  Service  or 

Tolls,  Rates,   and  Charges  to  be 

Accommodation. 

Charged. 

(2)  Collection  or   Delivery   of    Mer- 

Is.   6d.    per  ton   for  Collection,    and 

chandise  conveyed  by  Merchandise 

Is.    6d.    per   ton    for   Delivery,    in 

train. 

addition     to    the    percentage    in- 

creases of,  and  flat  rate  additions 

to,  any  Collected  and /or  Delivered 

rate. 

(3)  Cloak  Booms. 

50     per     cent. ,     with     a     minimum 

charge  of   3d.    for   the   deposit   of 

each  article  or  package. 

If  any  increased  Toll,  Rate,  or  Charge,  made  in  pursuance  of  this  direction, 
includes  a  fraction  of  a  penny,  the  fraction,  if  less  than  £d.,  shall  not  be 
charged,  or  if  the  fraction  amounts  to  £d.,  but  is  less  than  Id.,  it  shall  be 
charged  as  Id. 


It  seems  doubtful  if  the  Minister's  direction  as  to  increases  was 
mandatory,  so  that  failure  to  charge  the  rates  authorised  would  be  a 
disobedience  to  an  order  of  the  Minister. 

The  Order  clearly  assumes  the  existence  of  a  current  legal  rate  as 
its  basis;  if  for  any  reason  an  existing  rate  cannot  in  truth  legally  be 
charged,  the  adding  of  the  authorised  increase  cannot  make  it  a  legal 
rate  for  the  future.  Therefore  the  direction  cannot  result  in  robbing 
of  importance  disputes  as  to  rates  which  remain  undetermined  at  the 
date  of  the  direction.  Similarly  all  existing  undue  preferences  must 
remain  undue  and  an  undue  preference  could  hardly  be  created  by  the 
Order  unless  in  a  case  where  the  addition  of  a  flat  rate  to  two  existing 
charges  had  this  effect.  Whether  in  the  case  of  increases  of  rates 
directed  by  the  Minister  the  companies  are  absolutely  bound  to  give 
the  notice  of  increase  in  the  form  provided  by  the  Act  of  1888,  and 
the  Order  of  the  Board  of  Trade  thereunder,  is  discussed  in  title  CVI, 
note  (b). 

(d)  "  The  Advisory  Committee." — (1)  For  the  purpose  of  giving 
advice  and  assistance  to  the  Minister  with  respect  to  and  for  safe- 
guarding any  interests  affected  by  any  directions  as  to  rates,  fares, 
tolls,  dues,  and  other  charges  or  special  services,  a  Committee  shall  be 
appointed  consisting  of  five  persons,  one  being  a  person  of  experience 
in  the  law  (who  shall  be  chairman)  nominated  by  the  Lord  Chancellor, 
two  being  representatives  of  the  trading  and  agricultural  interests 
nominated    by    the    Board    of    Trade,    after    consultation    with    the 
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Associated  Chambers  of  Commerce,  the  Central  Chamber  of  Agricul- 
ture, and  other  interests  concerned,  one  being  a  representative  of 
transportation  interests  nominated  by  the  Minister,  one  being  a  repre- 
sentative of  labour  interests  nominated  by  the  Minister  of  Labour, 
after  consultation  with  the  Parliamentary  Committee  of  the  Trades 
Union  Congress  and  other  interests  concerned,  together  with,  if  deemed 
advisable,  one  additional  member  who  may  at  the  discretion  of  the 
Minister  be  nominated  from  time  to  time  by  him. 

(2)  Before  directing  any  revision  of  any  rates,  fares,  tolls,  dues, 
or  other  charges,  or  of  any  special  services,  the  Minister  shall  refer 
the  matter  to  the  Committee  for  their  advice,  and  they  shall  report 
thereon  to  him,  and,  where  such  revision  is  for  the  purpose  of  an 
increase  in  the  net  revenue  of  any  undertakings  which  the  Minister 
determines  to  be  necessary,  the  Committee  shall  also  advise  as  to  the 
best  methods  of  obtaining  such  increase  from  the  different  classes  of 
traffic,  having  due  regard  to  existing  contracts  and  the  fairness  and 
adequacy  of  the  methods  proposed  to  be  adopted.  Before  prescribing 
the  limits  of  rates,  tolls,  or  charges  in  connection  with  a  new  transport 
service  established  under  section  9  of  this  Act,  the  Minister  shall  refer 
the  matter  to  the  Committee  for  their  advice. 

(3)  The  Committee,  before  reporting  or  advising  on  any  matters 
referred  to  them  under  this  section,  shall,  unless  in  their  discretion 
they  consider  it  unnecessary  or  undesirable  to  do  so,  give  such  public 
notice  as  they  think  best  adapted  for  informing  persons  affected  of  the 
date  when  and  the  place  where  they  will  inquire  into  the  matter,  and 
any  persons  affected  may  make  representations  to  the  Committee,  and, 
unless  in  their  discretion  the  Committee  consider  it  unnecessary,  shall 
be  heard  at  such  inquiry,  and,  if  the  Committee  in  their  discretion 
think  fit,  the  whole  or  any  part  of  the  proceedings  at  such  inquiry  may 
be  open  to  the  public: 

Provided  that,  for  the  purpose  of  this  provision,  the  council  of  any 
city,  borough,  burgh,  county,  or  district  shall  be  deemed  to  be  persons 
affected  in  any  case  where  such  council  or  any  persons  represented  by 
them  may  be  affected  by  any  such  proposed  revision  as  aforesaid. 

(4)  The  Committee  shall  hear  such  witnesses  and  call  for  such 
documents  and  accounts  as  they  think  fit,  and  shall  have  power  to  take 
evidence  on  oath,  and  for  that  purpose  any  member  of  the  Committee 
may  administer  oaths. 

(5)  There  shall  be  paid  out  of  moneys  provided  by  Parliament  to  all 
or  any  of  the  members  of  the  Committee  such  salaries  or  other 
remuneration  as  the  Minister,  with  the  consent  of  the  Treasury,  may 
determine. 

(6)  For  the  purposes  of  this  section,  "  special  services  "  means  the 
services  mentioned  in  section  5  of  the  schedule  to  the  Orders  relating 
to  Railway  Rates  and  Charges,   and  in  the  corresponding  sections  of 
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the  schedules  to  the  Orders  relating  to  Canal  Tolls,  Bates  and  Charges, 
confirmed  by  various  Acts  passed  in  the  years  1891  to  1894  (Ministry 
of  Transport  Act,  1919,  s.  21). 

The  reference  of  the  matter  to  the  Advisory  Committee  is  made 
a  condition  precedent  to  a  direction  by  the  Minister  for  the  revision 
of  rates,  &c. ;  but  there  is  no  provision  compelling  the  Minister  to 
accept  the  advice  tendered  by  the  Committee. 

(e)  "Shall  be  Deemed  to  be  Reasonable." — These  words  make 
impossible  a  complaint  under  section  1  of  the  Act  of  1894  in  respect  of 
increases  of  rates  which  are  directed  by  the  Minister. 

(/)  "  Notwithstanding  any  Agreement." — See  note  (b)  to  this  title, 
and  title  CLII. 

(g)  "Statutory  provisions ." — The  chief  statutory  provisions  the 
force  of  which  is  suspended  are :  as  to  rates,  the  (Rates  and  Charges) 
Order  Confirmation  Acts;  as  to  fares,  the  private  Acts  by  which 
maximum  fares  are  imposed ;  as  to  tolls,  the  relevant  private  Acts ;  and 
as  to  charges,  the  (Rates  and  Charges)  Order  Confirmation  Acts. 


SECTION  15. 

MISCELLANEOUS  PROVISIONS  AS  TO  EATES  AND  CHARGES. 

Complaints  to  the  Board  of  Trade. 

(CX.)  (1)  Whenever  any  person  receiving  or  sending  or 
desiring  to  send  goods  by  any  railway  is  of  opinion  that  the 
railway  company  is  charging  him  an  unfair  or  unreasonable 
rate  of  charge,  or  is  in  any  other  respect  treating  him  in  an 
oppressive  or  unreasonable  manner,  such  person  may  complain 
to  the  Board  of  Trade  (a). 

(2)  The  Board  of  Trade,  if  they  think  that  there  is  reason- 
able ground  for  the  complaint,  may  thereupon  call  upon  the 
railway  company  for  an  explanation,  and  endeavour  to  settle 
amicably  the  differences  between  the  complainant  and  the  rail- 
way company. 

(3)  For  the  purpose  aforesaid,  the  Board  of  Trade  may 
appoint  either  one  of  their  own  officers  or  any  other  competent 
person  to  communicate  with  the  complainant  and  the  railway 
company,  and  !o  receive  and  consider  such  explanations  and 
communications  as  may  be  made  in  reference  to  the  com- 
plaint ;  and  the  Board  of  Trade  may  pay  to  such  last  mentioned 
person  such  remuneration  as  they  may  think  fit,  and  as  may  be 
approved  by  the  Treasury. 

(4)  The  Board  of  Trade  shall  from  time  to  time  submit  to 
Parliament  reports  of  the  complaints  made  to  them  under  the 
provisions  of  this  section,  and  the  results  of  the  proceedings 
taken  in  relation  to  such  complaints,  together  with  such 
observations  thereon  as  the  Board  of  Trade  shall  think  fit. 

(5)  A  complaint  under  this  section  may  be  made  to  the 
Board  of  Trade  by  any  of  the  authorities  mentioned  in  section 
seven  of  this  Act,  in  any  case  in  which,  in  the  opinion- of  any 
of  such  authorities,  they  or  any  traders  or  persons  in  their  dis- 
trict are  being  charged  unfair  or  unreasonable  rates  by  a  rail- 
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way  company ;  and  all  the  provisions  of  this  section  shall  apply 
to  a  complaint  so  made  as  if  the  same  had  been  made  by  a 
person  entitled  to  make  a  complaint  under  this  section  (b) 
(Eailway  and  Canal  Traffic  Act,  1888,  s.  31). 

(a)  "  Board  of  Trade." — These  powers  are  not  transferred  to  the 
Minister  of  Transport  (Board  of  Trade  (Exception  of  Powers) 
Order,  1919). 

(b)  Cases  to  which,  the  Section  Applies. — An  application  by  a  trader 
for  a  compulsory  through  rate  must  be  made,  in  the  first  instance, 
under  this  section  (see  title  CXLIV),  and  complaints  with  respect  to 
the  increase  of  rates  must  be  begun  under  this  section  (see  title  CVII). 


The  Duty  to  Give  an  Account  of  Lading. 

(CXI.)  Every  person  being  the  owner  or  having  the  care 
of  (a)  any  carriage  or  goods  passing  or  being  upon  the  railway 
shall,  On  demand  (6),  give  to  the  collector  of  tolls,  at  the  places 
where  he  attends  for  the  purpose  of  receiving  goods  or 
collecting  tolls  for  the  part  of  the  railway  on  which  such 
carriage  or  goods  may  have  travelled  or  be  about  to  travel,  an 
exact  account  in  writing  signed  by  him  of  the  number  or 
quantity  (c)  of  goods  conveyed  by  any  such  carriage,  and  of 
the  point  on  the  railway  from  which  such  carriage  or  goods 
have  set  out  or  are  about  to  set  out,  and  at  what  point  the  same 
are  intended  to  be  unloaded  or  taken  off  the  railway ;  and  if  the 
goods  conveyed  by  any  such  carriage,  or  brought  for  convey- 
ance as  aforesaid,  be  liable  to  the  payment  of  different 
tolls  (d),  then  such  owner  or  other  person  shall  specify  the 
respective  number  or  quantities  thereof  liable  to  each  or  any 
of  such  tolls. 

If  any  such  owner  or  other  such  person  fail  to  give  such 
account,  or  to  produce  his  way-bill  or  bill  of  lading,  to  such 
collector  or  other  officer  or  servant  of  the  company  demanding 
the  same,  or  if  he  give  a  false  account  (e),  or  if  he  unload  or 
take  off  any  part  of  his  lading  or  goods  at  any  other  place  than 
shall  be  mentioned  in  such  account,  with  intent  to  avoid  the 
payment  of  any  tolls  payable  in  respect  thereof,  he  shall  for 
every  such  offence  forfeit  to  the  company  a  sum  not  exceeding 
£10  for  every  ton  of  goods,  or  for  any  parcel  not  exceeding  one 

l.e.l.  23 
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hundredweight,  and  so  in  proportion  for  any  less  quantity  of 
goods  than  one  ton,  or  for  any  parcel  exceeding  one  hundred- 
weight (as  the  case  may  be),  which  shall  be  upon  any  such 
carriage;  and  such  penalty  shall  be  in  addition  to  the  toll  tc 
which  such  goods  may  be  liable  (Railway  Clauses  Consolida- 
tion Act,  1845,  ss.  98  and  99). 

(a)  "  Having  the  Care  of  any  Goods." — In  MonseU  Bros.  v.  L.  & 
N.  W  Ry.  ([1917]  2  K.  B.  836)  Lord  Beading,  C.J.,  expressed  the 
view  that  these  words  are  directed  to  the  case  where  the  consignor  is 
a  bailee  or  otherwise  not  the  owner  of  the  goods;  and  that  they  do  not 
embrace  a  servant  of  the  consignor  who  actually  makes  out  the  con- 
signment note  or  despatches  the  goods. 

(b)  "  On  Demand." — "Where  the  consignor  voluntarily  gives  a  false 
account,  it  is  not  necessary  to  prove  a  demand  (Barr  Moering  v.  L.  &, 
N.  W.  Ry.  [1905]  2  K.  B.  113). 

(c)  "  An  Exact  Account  .  .  of  the  Number  or  Quantity." — These 
words  include  a  description  of  the  character  of  the  goods  (Barr  Moering 
v.  L.  &  N.  W.  Ry.,  supra),  and  the  weight,  whan  goods  are  paid  for  by 
weight  (G.  S.  &  W  Ry.  v.  Wallace  Bros.  (1913)  15  By  &  Can.  Tr. 
Cas.  75,  at  p.  80). 

(d)  "  Tolls." — The  word  "  tolls  "  in  these  sections  includes  rates  and 
charges,  and  therefore  the  duty  is  imposed  by  them  on  every  consignor 
of  goods  by  railway  (Barr  Moering  v.  L.  &  N.  W   Ry.,  supra). 

(e)  "A  False  Account." — The  owner  of  goods  may  be  convicted  of 
this  offence  although  he  has  no  mens  rea,  and,  therefore,  a  company 
can  be  convicted  though  the  act  of  giving  a  false  aocount  is  the 
unauthorised  act  of  its  manager  (MonseU  Bros.  v.  L.  *  N.  W.  Ry., 
supra). 


Rates  and  Charges  in  Respect  of  Services  Established  by  the 
Minister  of  Transport. 

(CXII.)  It  shall  be  lawful  for  the  Minister  to  establish,  and 
either  by  himself  or  through  any  other  person  to  work,  trans- 
port services  by  land  or  water,  and  to  acquire  either  by  agree- 
ment or  compulsorily  such  land  or  easements,  to  construct  such 
works,  and  to  do  all  such  other  things  as  may  be  necessary  for 
the  purpose 

The  Minister  or  other  person  working  a  service  (a)  estab- 
lished under  this  section  may  charge  such  rates,  fares,  tolls, 
and  charges  in  connection  therewith  as  may  be  prescribed  (b) 
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by  the  Minister,  subject  to  reference  to  the  Advisory  Com- 
mittee on  Eates  (c)  hereinafter  established  (Ministry  of 
Transport  Act,  ss.  9  (1)  and  9  (2) ). 

(a)  "  Working  a  Service." — The  Minister  or  other  person  authorised 
by  him  to  work  such  a  service  would  clearly  seem  to  be  subject  to  all 
the  Acts  regulating  the  working  of  railways.  The  "  person  working  a 
railway  ' '  is  almost  invariably  included  in  the  term  ' '  railway  company 
in  the  definition  clause  of  Acts  relative  to  railways.  The  Minister  may 
sue  and  be  sued  whether  in  contract  or  tort  (section  26  (1)). 

(b)  "  Prescribed." — This  is  a  different  process  to  that  of  making  a 
direction  as  to  rates  (see  title  CIX).  Obviously  the  Minister  cannot 
issue  a  direction  to  himself. 

(c)  See  title  CIX,  note  (d). 


SECTION  16. 


TOLLS. 


The  General  Conception  of  a  Toll. 

(CXIII.)  The  word  "toll"  has  been  used  in  legislation 
relative  to  railways  with  a  variety  of  meanings.  Sometimes  it 
has  been  held  to  include  everything  which  would  now  be  called 
a  ' '  rate  "  or  a  "  charge  ' ' ;  sometimes  the  context  has 
required  a  narrow  construction  which  limits  it  to  a  "  toll ' ' 
strictly  so  called.  Modern  legislation  has  dealt  but  seldom 
with  tolls,  because  tolls  in  the  strict  sense  have  ceased  to  be  of 
much  practical  importance,  and  the  result  is  that  the  law  as  to 
tolls  has  to  be  looked  for  in  the  older  railway  Acts.  Thus  the 
older  charging  Acts,  which  were  superseded  by  the  Eates  and 
Charges  Order  Confirmation  Acts  in  respect  of  all  other 
matters,  still  contain  the  effective  law  as  to  maximum  tolls. 

Such  of  the  provisions  as  to  tolls  as  have  been  construed  to 
embrace  rates  and  charges  are  dealt  with  in  the  section  on 
Eates  and  Charges,  because  it  is  almost  wholly  on  account  of 
their  application  to  rates  and  charges  that  they  retain  any 
practical  importance.  In  this  section  it  is  proposed  to  con- 
sider shortly  (for  its  relative  unimportance  would  not  justify 
lengthy  treatment)  the  existing  law  as  to  tolls  strictly  so  called. 

The  definition  section  of  the  Eailways  Clauses  Act,  1845, 
contains  these  words: — "The  following  words  and  expres- 
sions, both  in  this  and  the  special  Act,  shall  have  the  meanings 
hereby  assigned  to  them,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction;  (that  is  to 
say)  ...  the  word  '  toll '  shall  include  any  rate  or  charge 
or  other  payment  under  the  special  Act  for  any  passenger, 
animal,  carriage,  goods,  merchandise,  articles,  matters,  or 
things  conveyed  on  the  railway."  These  words  were  con- 
sidered in  G.  N.  Ry.  v.  South  Yorkshire  Ry.  (  (1854)  9  Ex. 
642,  at  p.  644).  Coleridge,  J.,  in  delivering  the  judgment  of 
the  Exchequer  Chamber,   said: — "The   third  section  above 
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referred  to  clearly  does  not  in  any  way  limit  or  restrain  the 
construction  of  the  word  tolls, — it  does  not  assume  to  define 
it;  it  merely  specifies  certain  payments,  which  it  shall  be  held 
to  include,  even  if,  per  se,  they  could  be  brought  within  any 
correct  definition  of  it.  Further,  it  is  necessary  to  extend  the 
construction  beyond  the  strict  technical  meaning  of  toll  per  se ; 
for  toll  per  se,  without  the  addition  of  through •,  traverse,  or 
some  adjunct  applying  it  to  the  passage  of  goods  or  passengers, 
would  be  simply  insensible  with  reference  to  a  railway.  It  must 
clearly,  therefore,  mean  at  least  a  payment,  the  consideration 
of  which  is  the  passage  of  passengers,  carriages,  or  goods  on 
the  railway."  Consequently,  whenever  a  section  of  the  Act 
which  refers  to  tolls  has  had  to  be  construed,  the  question  has 
arisen  in  what  sense  the  word  is  used  (see  Brown  v.  G.  W.  Ry. 
(1882)  9  Q.  B.  D.  744,  Field,  J.,  at  p.  750);  that  is  to  say, 
whether  the  section  includes  rates  or  charges  or  is  confined  to 
tolls  strictly  so  called. 

The  circumstances  in  which  a  toll  strictly  so  called  may  be 
charged  are  stated  by  Wills,  J.,  as  follows  : — "  This  notion  of 
the  railway  being  a  highway  for  the  common  use  of  the  public, 
in  the  same  sense  that  an  ordinary  highway  is  so,  was  the 
starting  point  of  English  railway  legislation.  It  is  deeply 
ingrained  in  it.  In  the  early  days  of  railways  it  was  acted 
upon  at  least  occasionally,  and  in  respect  of  goods  traffic,  and 
although  it  enters  but  slightly  into  modern  railway  practice, 
no  proper  understanding  of  a  good  deal  of  our  railway  legis- 
lation, and  pre-eminently  of  clauses  relating  to  tolls  or  charges, 
can  be  arrived  at  unless  it  is  firmly  grasped  and  steadily  kept 
in  view.  .  .  .  The  company  might  be  merely  the  owners  of  a 
highway  and  toll  takers  for  the  use  of  it  by  other  people  with 
their  own  carriages  and  locomotives.  That  state  of  things 
would  be  worked  out  by  the  railway  company  possessing  the 
mere  line  of  railway  from  end  to  end,  and  by  the  persons 
making  use  of  it  buying  or  renting  contiguous  land  whereon 
to  keep  their  rolling  stock,  and  have  their  offices,  availing 
themselves  of  the  powers  of  section  76  of  the  Act  of  1845,  and 
getting  on  to  the  railway  by  means  of  sidings  connected  with 
the  railway  "  (Hall  v.  L.  B.  $  S.  C.  Ry.  (1886)  5  Ey.  &  Can. 
Tr.  Cas.  28,  at  pp.  33-4). 
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Now  the  state  of  things  described  by  Wills,  J.,  has  had  no 
existence  in  fact  for  many  years ;  indeed  it  hardly  ever  existed 
at  all,  though  an  analogous  state  of  facts  exists  where  one 
company  exercises  running  powers  over  the  line  of  another. 
It  became  clear  at  an  early  date  that  it  was  impossible  to  work 
railways  in  circumstances  where  persons  exercised  their  rights 
to  run  private  trains  upon  them.  "  I  recollect  that  it  was 
tried  in  the  midland  counties.  I  recollect  the  mine-owners 
trying  to  compel  the  Manchester,  Sheffield  and  Lincolnshire 
Railway  Co.  to  allow  them  to  run  their  engines  to  carry  coal, 
but,  as  there  were  no  facilities  for  getting  water  or  for  the 
stoppages  of  trains,  and  as  there  were  no  pointsmen  or  other 
servants,  it  was  found  utterly  hopeless  to  do  anything  else 
than  allow  the  company  to  carry  the  coal  in  their  own  trucks 
in  their  own  manner,  and  for  this  reason,  that  the  person  who 
has  the  command  of  the  undertaking  is  the  best  person,  and 
the  person  most  likely  to  carry  on  the  business  carefully  " 
(Field,  J.,  Brown  v.  G.  W  Ry.  (1882)  9  Q.  B.  D.  744,  at 
p.  747). 

But  while  the  use  of  a  railway  by  the  public  as  a  highway 
was  soon  discovered  to  be  impracticable,  the  whole  railway 
system  might  suffer  disorganisation  at  the  present  day  through 
persons  claiming  to  exercise  their  rights  under  section  92 
were  it  not  for  certain  decisions  of  the  Courts  which  have 
made  the  exercise  of  these  rights  almost  as  impossible  as  it  is 
impracticable.  Firstly,  it  has  been  said  to  be  exceedingly 
doubtful  if  the  section  gives  such  a  person  any  right  to  use  a 
station  at  all  (M.  Ry.  v.  Ambergate  Ry.  (1853)  10  Hare  359). 
Secondly,  the  exercise  of  the  right  has  been  made  virtually 
impossible  by  the  refusal  of  the  Court  of  Chancery,  in  a  well- 
known  case,  to  grant  an  injunction  to  compel  a  railway  com- 
pany to  work  the  points  and  signals  without  which  the  user  is 
impossible  (Powell  Duffryn  Steam  Coal  Co.  v.  Taff  Vale  Ry. 
(1874)  9  Ch.  331).  On  the  other  hand,  where  one  railway 
company  has  statutory  running  powers  over  the  lines  of  another 
on  payment  of  tolls,  the  Railway  and  Canal  Commission  has 
ordered  the  latter  company  to  work  its  signals  for  this  purpose 
(G.  W.  Ry.  v.  Bristol  Port  Ry.  (1885)  5  Ry.  &  Can.  Tr. 
Cas.  94),  and  in  one  case,  which  is,  however,  of  very  doubtful 
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authority  and  which  has  never  been  followed,  the  Commission 
thought  that  it  could  order,  by  virtue  of  this  section,  one 
railway  to  allow  the  trains  of  another  to  run  over  its  lines  for 
the  purpose  of  exchanging  through  traffic  at  an  adjacent 
station  (James  v.  Taff  Vale  Ry.  (1881)  3  Ry.  &  Can.  Tr. 
Cas.  540). 

A  railway  company  is  bound  in  theory  to  be  a  toll  taker, 
but  it  is  not  bound  to  be  a  carrier  or  a  conveyer,  and,  there- 
fore, it  is  not  bound,  unless  such  a  service  is  held  to  be  a 
reasonable  facility  in  a  particular  case,  to  haul  the  wagons  of 
private  traders  (Spillers  and  Bakers  v.  G.  W.  Ry.  (1908-10) 
14  Ry.  &  Can.  Tr.  Cas.  52). 

The  principal  statutory  provisions  as  to  tolls  are  briefly 
indicated  and  discussed  in  the  following  title. 


Statutory  Provisions  as  to  Tolls. 

(CXIV.)  The  Equality  Clause  (section  90  of  the  Railways 
Clauses  Act,  1845)  speaks  only  of  tolls,  but  the  word  "tolls"  in 
this  section  has  been  held  to  include  rates  and  charges.  It  is 
discussed  at  length  in  title  CXXXVIII.  Section  91  of  the  Act 
recites  that  the  private  Acts  have  given  the  companies  power 
to  charge  tolls  for  a  fraction  of  a  mile  as  for  a  mile,  and  enacts 
that  when  railways  are  amalgamated  tolls  shall  be  charged  and 
calculated  as  though  the  amalgamated  railways  had  originally 
formed  one  railway.  Section  92  is  the  section  which 
empowers  the  public  to  use  railways  on  payment  of  tolls  :  the 
effect  of  this  section  has  been  considered  in  the  previous  title. 
Sections  93  and  94  provide  respectively  that  a  list  of  all  tolls 
authorised  and  exacted  shall  be  published  by  being  painted  on 
a  board,  or  printed  and  affixed  to  a  board,  which  is  to  be 
exhibited  in  a  public  place  on  stations  or  places  where  tolls 
are  collected;  and  that  milestones  marked  and  numbered  are 
to  be  set  up  along  the  railway  at  a  distance  of  a  quarter  of  a 
mile.  Section  95  enacts  that  no  toll  shall  be  demanded  or 
taken  unless  the  provisions  of  sections  93  and  94  are  complied 
with.  This  section  applies  exclusively  to  tolls  properly  sc 
called  (Garton  v.  Bristol  fy  Exeter  Ry.  (1861)  30  L.  J.  Q.  B. 
273;  Scottish  N.   E.   Ry.   v.   Anderson   (1863)   1   Sess.    Cas. 
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(3rd  ser.)  1056;  Brown  v.  G.  W.  Ry.  (1882)  9  Q.  B.  D.  744). 
It  would  seem  upon  principle  that  the  tolls  actually  charged, 
though  less  than  the  statutory  maximum,  are  those  which 
should  be  exhibited,  as  they  are  the  tolls  "authorised  and 
which  shall  be  exacted."  Gregson  v.  Potter-  (  (1879)  4 
Ex.  D.  142),  though  decided  on  the  words  of  another  Act, 
supports  this  view.  Such  charges  as  those  for  loading  and 
unloading,  when  authorised,  are  not  tolls  which  are  required 
to  be  published  (Pryce  v.  Monmouthshire  Canal  fy  Ry.  Co. 
(1878)  4  A.  C.  197).  The  subsequent  legislation  as  to  dis- 
integration and  publication  of  rates  and  charges  makes  no 
reference  to  tolls,  except  that  section  17  of  the  Eegulation  of 
Eailways  Act,  1868,  and  section  14  of  the  Eegulation  of 
Eailways  Act,  1873,  prescribe  that  the  disintegration  shall 
distinguish  "  tolls  for  the  use  of  the  railway." 

Section  97  provides  that  "  if,  on  demand,  any  person  fail 
to  pay  the  tolls  due  in  respect  of  any  carriage  or  goods,  it  shall 
be  lawful  for  the  company  to  detain  and  sell  such  carriage,  or 
all  or  any  part  of  such  goods,  or,  if  the  same  shall  have  been 
removed  from  the  premises  of  the  company,  to  detain  and  sell 
any  other  carriages  or  goods  within  such  premises  belonging 
to  the  party  liable  to  pay  such  tolls,"  and  to  retain  the  amount 
of  the  tolls  and  account  for  the  surplus  if  any.  The  question 
whether  this  section  is  confined  to  true  tolls  is  a  doubtful  and 
very  important  one.  If  it  extends  to  rates  charged  by  the 
company  as  a  carrier  then  the  lien  of  an  unpaid  railwav  com- 
pany is  coupled  with  a  right  of  sale  in  every  case,  provided  a 
demand  is  first  made.  The  authorities  are  most  inconclusive. 
In  Wallis  v.  L.  #  S.  W.  Ry  (  (1870)  L.  E.  5  Ex.  62;  39 
L.  J.  Ex.  57)  the  Court  of  Exchequer  decided  that  the  section 
applies  only  to  tolls  strictly  so  called.  In  the  same  year  the 
Court  of  Session  decided  a  case,  in  which  Wallis's  Case  was  not 
cited,  on  the  assumption  that  the  section  applied  to  rates 
charged  for  carriage  (N.  B.  Ry.  v.  Carter  (1870)  8  Sess.  Cas. 
(3rd  ser.)  998).  In  Caledonian  Ry.  v.  Guild  (  (1873)  1  Sess. 
Cas.  (4th  ser.)  198,  a  decision  of  the  Lord  Ordinary)  Carter's 
Case  was  followed  and  Wallis's  Case  disapproved.  In  High- 
land Ry.  v.  Jackson  (  (1876)  3  Sess.  Cas.  (4th  ser.)  850)  the 
Court  of  Session  held  that  the  assumption  made  in  Carter's 
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Case  was  unwarrantable  and  that  the  decision  in  Wallis's  Case 
was  right.  The  matter  is  carried  no  further  by  the  decision 
of  the  House  of  Lords  in  North  Central  Wagon  Co.  v.  M.  S.  § 
L.  Ry.  (  (1888)  13  A.  C.  554),  as  it  is  clear  that  the  Wagon 
Company  was  content  to  rest  its  case,  and  did  rest  it  success- 
fully, both  in  the  House  of  Lords  and  in  the  Court  of  Appeal 
(  (1887)  35  Ch.  D.  191),  on  grounds  which  made  the  decision 
in  Wallis's  Case  irrelevant.  Finally,  in  Barr  Moering  v.  L.  fy 
N.  W.  Ry.  ([1905]  2  K.  B.  113,  at  p.  120),  Lord  Alverstone, 
C.J.,  without,  so  far  as  appears,  having  the  decision  in 
Jackson's  Case  before  him,  expressed  a  strong  opinion  that 
Wallis's  Case  might  require  reconsideration. 

In  North  Central  Wagon  Co.  V.  M.  S.  fy  L.  Ry.  (supra)  it 
was  held  that  wagons  containing  goods  cannot  be  distrained 
where  the  only  toll  payable  is  in  respect  of  the  goods.  It  was 
also  held,  notwithstanding  the  right  to  sell  other  goods,  that 
when  a  company  gives  up  possession  of  a  wagon  and  goods 
therein,  and  subsequently  receives  it  again  with  another  load, 
there  is  no  right  to  retain  or  sell  the  wagon  and  this  load  in 
respect  of  tolls  due  on  the  former  load. 

A  demand  for  the  tolls  is  a  condition  precedent  to  any 
right  to  distrain  arising,  and  a  separate  demand  is  necessary  : 
it  is  not  sufficient  that  a  payment  for  tolls  is  included  in  a 
demand  which  includes  other  matters  (Field  v.  Newport  Ry. 
(1858)  3  H.  &  N.  409;  North  v.  L.  #  S.  W.  Ry.  (1863)  14 
C.  B.  (N.  S.)  132).  Whether  a  demand  can  properly  be  made 
on  a  trustee  in  bankruptcy  was  discussed  in  N.  B.  Ry.  v. 
Carter  (supra). 

Section  98  imposes  a  duty  on  "  every  person  being  the 
owner  or  having  the  care  of  any  carriage  or  goods  passing  or 
being  upon  the  railway  "  to  give  "  an  exact  account  in  writing 
signed  by  him  of  the  number  or  quality  of  goods  conveyed," 
and  section  99  imposes  a  penalty  for  failure  to  give  such 
account  or  the  giving  of  a  false  account.  These  sections  have 
been  held  to  apply  not  merely  to  cases  where  tolls  proper  are 
concerned,  but  to  cases  where  the  company  is  acting  as  a 
carrier.     The  sections  are  set  out  and  discussed  in  title  CXI. 

Section  100  authorises  the  settlement  of  disputes  as  to  the 
amount  of  tolls  or  as  to  the  detention  of  goods  by  a  justice. 


362  TOLLS. 

Section  101  gives  to  a  company  a  right  to  detain  and  examine, 
weigh,  gauge,  or  otherwise  measure  goods  in  respect  of  which 
a  difference  arises  as  to  weight,  quantity,  quality,  or  nature, 
and  if  the  goods  on  measurement  prove  to  be  of  greater  weight 
or  quantity,  or  of  other  nature,  than  declared,  the  person 
giving  the  account  is  liable  to  pay  the  costs  of  the  examination. 
Section  102  provides  that  if  a  collector  of  tolls  unreasonably 
or  vexatiously  detains  or  uses  a  wagon  he  is  personally  liable 
for  the  costs  and  damages  thereby  occasioned  to  the  owner. 


SECTION  17. 

THE   CARRIAGE   OP  PERSONS. 

The  Common  Carrier  of  Persons. 

(CXV.)  A  carrier  who  holds  himself  out  as  willing  to  carry 
for  reward,  without  special  conditions,  persons  generally  is  a 
common  carrier  of  persons  (a),  and  such  a  carrier  is  bound  to 
carry  any  person  who  tenders  his  charges,  provided  that  the 
intending  passenger  is  in  a  fit  condition  to  be  carried  (b),  and 
the  carrier  has  accommodation  for  him  (c). 

(a)  The  Nature  of  the  Liability. — The  proposition  stated  above  now 
rests  on  the  authority  of  the  decision  of  the  Court  of  Appeal  in  Clarke 
v.  West  Ham  Corporation  ([1909]  2  K.  B.  858).  Farwell,  L.J.,  says: 
"It  is  contended  that  carriers  of  passengers  only  are  not  common 
carriers  at  all,  and  that  none  of  the  liabilities  of  common  carriers 
attach  to  them.  I  am  of  opinion  that  this  is  not  correct.  A  common 
carrier  of  goods  comes  under  two  distinct  duties  or  liabilities :  he  is 
liable  to  carry  according  to  his  profession,  and  he  is  also  liable  as 
bailee  of  chattels  under  the  fifth  head  in  Coggs  v.  Bernard  ( (1703) 
2  Ld.  Kaym.  909)  (locatio  opens  jaciendi);  it  is  as  bailee  that  his 
liability  as  an  insurer  arises,  binding  him  to  answer  for  the  goods 
delivered  to  him  at  all  events.  A  carrier  of  passengers  conies  under 
the  first  duty  or  liability,  and  for  the  same  reason,  namely,  that  he  is 
bound  to  carry  according  to  his  profession.  But  he  is  not  liable  under 
the  other  head  because  he  is  not  a  bailee :  bailment  is  confined  to 
chattels  and  does  not  extend  to  human  beings.  The  carrier  of  passen- 
gers is  free  from  liability  as  an  insurer,  not  because  he  is  not  a  common 
carrier,  but  because,  although  a  common  carrier,  he  is  not  a  bailee  of 
his  passengers.  .  .  Adapting  to  carriers  of  passengers  what  was 
said  as  to  carriers  of  goods  by  Cockbum,  C.J.,  in  Garton  v.  Bristol  & 
Exeter  Ry.  ( (1861)  1  B.  &  S.  112,  at  p.  162),  persons  holding  them- 
selves out  to  the  world  as  common  carriers  are  bound  to  act  as  such 
in  respect  to  all  persons  not  in  an  unfit  condition  for  whom  they  have 
accommodation,  on  having  tendered  to  them  the  legal  fare,  without 
subjecting  the  person  tendering  to  any  unreasonable  condition.   . 
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The  cases  cited  by  the  appellants  were  all  decisions  that  common 
carriers  of  passengers  are  not  liable  as  insurers,  but  only  for  negligence : 
none  of  these  had  any  bearing  on  the  question  of  the  extent  and  nature 
of  the  duties  of  carriers  of  passengers  by  reason  of  their  public  pro- 
fession, nor  do  any  of  them  suggest  that  common  carriers  of  passengers 
are  unknown  to  the  law  "  (at  pp.  876-7,  878,  879). 

This  decision,  for  reasons  which  are  discussed  below,  was  not  in 
accordance  with  what  had  come  to  be  the  accepted  view  on  this 
question,  but  that  it  was  in  truth  in  accordance  with  the  authorities 
is  manifest  if  reference  be  made  to  those  which  Barwell,  L.J.,  quotes. 
In  Bretherton  v.  Wood  ( (1821)  3  Brod.  &  B,  54,  at  p.  62),  Dallas, 
C.J.,  says: — "This  action  is  on  the  case  against  a  common  carrier, 
upon  whom  a  duty  is  imposed  by  the  custom  of  the  realm,  or,  in 
other  words,  by  the  common  law,  to  carry  and  convey  their  goods  or 
passengers  safely  and  securely,  so  that,  by  their  negligence  or  default, 
no  injury  or  damage  happen.  A  breach  of  this  duty  is  a  breach  of  the  ' 
law,  and  for  this  breach  an  action  lies,  founded  on  the  common  law, 
which  action  wants  not  the  aid  of  a  contract  to  support  it. ' '  This 
proposition,  as  applicable  to  the  proprietors  of  a  stage  coach,  was,  as 
Farwell,  L.J.,  points  out,  absolutely  necessary  to  support  the  decision 
in  that  case.  Moreover,  the  existence  of  a  common  carrier  of  persons 
was  clearly  recognised  in  the  judgment  of  the  Exchequer  Chamber  in 
Redhead  v.  M.  By.  ( (1869)  L.  B.  4  Q.  B.  379,  at  p.  882). 

The  difficulty  in  the  way  of  holding  that  there  may  be  a  common 
carrier  of  passengers  arose  out  of  the  view  originated,  or  at  any  rate 
adopted,  by  Lord  Holt,  C.J.,  that  the  peculiar  liability  of  a  common 
carrier  of  goods  was  a  consequence  of  his  public  profession  (see  title  II). 
If  the  common  carrier's  liability  as  an  insurer  sprang  from  his  public 
occupation,  and  not  from  the  fact  that  he  was  a  bailee,  then,  as  a 
carrier  of  passengers  is  not  so  liable,  it  must  follow  that  he  cannot  be 
a  common  carrier.  The  decision  in  Clarke's  Case  owes  much  to  the 
researches  of  Chief  Justice  Holmes,  which  established  that,  whatever 
doubt  may  remain  as  to  the  origin  of  the  common  carrier's  liability  as 
an  insurer,  it  certainly  does  not  depend,  as  Lord  Holt  thought,  on  his 
public  occupation.  This  conclusion  removed  the  difficulty  in  the  way 
of  recognising,  what  it  never  was  possible  to  deny  that  the  older  cases 
seemed  to  recognise,  that  there  may  be  a  common  carrier  of  passengers. 

But  a  profession  as  a  common  carrier  of  passengers  affects  merely 
the  duty  of  the  carrier  to  carry,  and  not  the  measure  of  his  liability 
when  he  carries,  for  all  carriers  of  passengers  are  under  a  like  liability 
unless  such  liability  is,  in  a  particular  case,  varied  by  special  contract. 
This  liability  is  discussed  in  the  following  title. 

(b)  See  note  (a)  above. 

(c)  See  note  (a)  above  and  title  IV,  note  (e). 
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The  Extent  of  the  Carrier's  Duty  to  Take  Due  Care. 

(CXVI.)  A  carrier  of  persons  owes  a  duty,  which  is  inde 
pendent  of  contract  (a),  but  may  be  limited  by  contract  (b) 
to  persons  lawfully  in  his  vehicles,  or  on  his  premises  (c),  t< 
take  due  care  (including  in  that  term  the  use  of  skill  an< 
foresight)  for  their  safety  (d). 

(a)  The  Carrier's  Liability  Apart  from  Contract.- — A  person  injurei 
while  lawfully  in  a  railway  carriage,  through  the  negligence  of  th 
railway  company,  may  maintain  an  action  against  the  company  in  th 
absence  of  any  contract,  or  without  relying  on  the  contract  if  ther 
be  one  (Austin  v.  G.  W.  By.  (1867)  L.  E.  2  Q.  B.  442;  Foulkes  v 
Metropolitan  District  Railway  (1880)  5  C.  P.  D.  157;  Taylor  v.  M.  8 
&  L.  By.  [1895]  1  Q.  B.  134;  Kelly  v.  Metropolitan  By.  [1895 
1  Q.  B.  944).  In  the  second  and  third  of  the  above  cases  it  wa 
suggested,  and  it  seems  to  have  been  definitely  laid  down  by  BramWell 
L.J.,  that  a  distinction  existed  in  this  connection  between  misfeasanc 
and  nonfeasance.  The  distinction  is,  however,  explained  in  Kelly' 
Case  as  being  not  between  acts  of  misfeasance  and  nonfeasance,  bot 
of  which  involve  a  breach  of  duty  apart  from  contract,  but  betwee: 
acts  amounting  to  a  breach  of  duty  apart  from  contract  and  acts  whic 
merely  amount  to  a  breach  of  contract,  on  which,  of  course,  a  plainti: 
cannot  found  unless  he  relies  upon  a  contract. 

As  the  carrier's  liability  exists  irrespective  of  contract,  it  i 
immaterial  that  the  injured  passenger  was  carried  free  (G.  N.  By.  \ 
Harrison,  (1854)  10  Ex.  376),  or  that  he  is  a  Government  servant  carrie 
under  a  statutory  duty,  and  has  no  contract  with  the  company  (Collei 
v.  L.  &  N.  W.  By.  (1851)  16  Q.  B.  984),  or  that  he  is  a  child  fc 
whom  no  ticket  has  been  taken,  his  parent  being  under  the  mistake 
belief  that  no  ticket  was  required  for  him  (Austin  v.  G.  W.  By 
supra).  But  a  young  child,  incapable  of  looking  after  himself,  i 
carried  subject  to  an  implied  condition  that  the  person  in  charge  c 
him  will  take  due  care  of  him,  and,  if  he  is  injured  through  the  cor 
tributory  negligence  of  that  person,  he  cannot  recover  against  tb 
railway  company,  even  though  its  negligence  contributed  to  the  injur 
(Waite  v.  N.  E.  By.  (1858)  E.  B.  &  E.  719,  728).  This  case  we 
decided  on  the  ground  of  contract,  a  contract  to  carry  the  child  bein 
clearly  proved.  But  it  cannot  be  doubted  that  the  same  rule  wi 
apply  where  the  child  is  lawfully  in  the  train  though  the  company  he 
not  contracted  to  carry  it.  This  was  the  case,  at  least  in  the  vie1 
of  some  of  the  judges,  in  Austin  v.  G.  W.  By.  (supra).  But  Austin 
Case  leaves  open  the  question  whether  a  child  could  recover  when  h: 
parent  had  fraudulently  omitted  to  take  a  ticket  for  him  (Blackbun 
J.,  at  p.  446). 
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In  Austin's  Case,  Blackburn,  J.,  expressed  a  definite  opinion  that 
where  a  person  is  unlawfully  in  a  train,  as,  for  instance,  where  he  has 
got  there  by  fraud,  the  company  owes  no  duty  whatever  to  take  care 
of  him.  The  fact  that  a  person  is  in  a  train  in  virtue  of  a  contract 
with  the  railway  company  may  be  very  material  to  the  purpose  of 
showing  that  he  is  lawfully  there,  but  the  fact  that  a  plaintiff  so 
establishes  his  right  to  be  in  the  train  in  which  he  was  injured  does  not 
make  his  action  an  action  on  the  contract  (Taylor  v.  M.  8.  &  L.  By., 
supra,  A.  L.  Smith,  L.J.,  at  p.  140). 

The  Carrier's  Liability  to  Persons  other  than  Passengers. — In 
Norman,  v.  G.  W.  By.  ([1915]  1  K.  B.  584,  at  pp.  591-2)  Buckley, 
L.J.,  states  the  law  both  generally  and  also  with  special  reference  to 
the  obligations  of  a  railway  company  as  follows: — "  The  liability  of  a 
person  upon  whose  land  another  comes  towards  the  latter  in  respect 
of  not  exposing  him  to  danger  may  be  stated  in  an  ascending  scale. 
The  liability  is  lowest  towards  a  trespasser.  If  a  trespasser  chooses 
to  come  upon  another  person's  land,  in  which  the  latter  has  dug  a  hole 
and  covered  it  with  brushwood  for  the  purpose  of  catching  an  animal, 
or  for  some  such  purpose,  the  trespasser,  if  he  falls  into  the  hole, 
cannot  complain.  He  had  no. right  to  be  there,  and  if  he  is  injured 
he  must  bear  the  consequences.  The  next  is  the  case  of  a  licensee. 
He  is  allowed  to  come  on  the  premises  and  he  must  take  them  as 
they  are,  but  the  occupier  must  not  expose  him  to  a  hidden  peril.  If 
the  occupier  knows  of  a  danger  upon  the  premises  he  must  warn  the 
licensee ;  he  owes  a  duty  to  the  licensee  not  to  lay  a  trap  for  him.  Next 
in  the  ascending  scale  is  the  invitee.  The  illustration  commonly  given 
is  that  of  a  shopkeeper  who  tacitly  invites  persons  to  come  into  his 
shop  and  do  business  with  him.  The  duty  of  the  invitor  towards  the 
invitee  is  stated  by  Willes,  J.,  in  Indermaur  v.  Dames  ( (1866)  L.  E. 
1  C.  P.  274,  at  p.  288)  in  language  which  was  affirmed  in  the 
Exchequer  Chamber  (  (1867)  L.  E.  2  C.  P.  311)  and  which  has  been 
repeatedly  cited  in  subsequent  cases  as  being  a  correct  statement  of 
the  law.  The  statement  is  this  : — '  And,  with  respect  to  such  a  visitor 
at  least,  we  consider  it  settled  law  that  he,  using  reasonable  care  on 
his  part  for  his  own  safety,  is  entitled  to  expect  that  the  occupier  shall 
on  his  part  use  reasonable  care  to  prevent  damage  from  unusual  danger 
which  he  knows  or  ought  to  know ;  and  that  where  there  is  evidence  of 
neglect,  the  question  whether  such  reasonable  care  has  been  taken, 
by  notice,  lighting,  guarding,  or  otherwise,  and  whether  there  was 
contributory  negligence  in  the  sufferer,  must  be  determined  by  the 
jury  as  a  matter  of  fact.'  The  duty  of  the  invitor  towards  the  invitee 
is  to  use  reasonable  care  to  prevent  damage  from  unusual  danger  which 
he  knows  or  ought  to  know.  If  the  danger  is  not  such  that  he  ought 
to  know  of  it,  his  liability  does  not  extend  to  it.  It  is  suggested  that 
there  is  a  fourth  class  in  this  ascending  scale,  namely,  the  owner  of 
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premises  who  is  bound  to  admit  persons  to  his  premises  and  therefore 
cannot  be  correctly  described  as  an  invitor.  It  is  said  that  he  owes  a 
still  higher  duty.  A  railway  company  is  a  person  to  whose  stations 
a  member  of  the  public  is  entitled  to  have  access  if  he  wants  to  travel 
by  or  make  use  of  the  railway.  He  is  entitled  to  walk  into  a  station 
and  ask  for  a  ticket  for  the  purpose  of  travelling  on  the  railway,  or, 
if  he  is  a  person  who  is  consigning  or  receiving  goods,  he  is  entitled 
to  enter  the  station  for  the  purpose  of  sending  or  receiving  his  goods. 
In  such  cases  there  is  not,  properly  speaking,  any  invitation.  The 
passenger  or  owner  of  the  goods  comes  there  as  of  right.  Is  the  duty 
towards  the  person  who  so  comes  upon  the  premises  higher  than  that 
which  is  owed  to  an  invitee  properly  so  called  ?  In  my  opinion  it  is  not. 
There  is  nothing  either  in  principle  or  authority  to  show  that,  when  a 
person  comes  reasonably  and  properly  upon  the  premises  of  another 
as  of  right,  as  distinguished  from  by  invitation,  there  is  any  higher 
obligation  on  the  person  on  whose  premises  he  comes  than  exists  in 
the  case  of  a  person  who  invites  another  on  to  his  premises." 

It  remains  to  consider  what  persons  who  resort  to  railway  stations 
are  invitees,  or  have  the  rights  of  invitees.  In  addition  to  persons  who 
go  to  a  station  for  the  purpose  of  transacting  business  with  the  com- 
pany, to  whose  rights  Buckley,  L.J.,  adverts,  persons  accompanying 
intending  passengers  to  a  station,  and  who  are  on  the  platform  with 
the  acquiescence  of  the  company,  are  in  the  same  position  as  pas- 
sengers, and  have  the  rights  of  invitees  (Watkins  v.  G.  W.  Ry.  (1877) 
37  L.  T.  193;  Thatcher  v.  G.  W.  Ry.  (1893)  10  T.  L.  E.  13;  Tough  v. 
N.  B.  Ry.  [1914]  S.  C.  291).  In  the  latter  case  it  was  said  that  such 
a  person  would  be  in  no  better  position  if  he  had  taken  a  platform 
ticket.  But,  though  the  measure  of  the  company's  liability  may  be 
the  same  in  each  case,  it  is  clear  that  if  a  platform  ticket  be  taken  the 
company  is  under  a  contractual  liability  to  the  person  who  takes  the 
ticket. 

If  a  company  admits  to  a  platform  intending  passengers  and 
persons  with  platform  tickets  only,  a  person  not  intending  to  travel 
who  is  there  without  such  a  ticket  is,  prima  facie,  a  trespasser;  though 
if  a  servant  of  the  company  having  apparent  authority  in  such  matters 
permits  him  to  go  on  the  platform  without  a  ticket,  or  with  knowledge 
of  the  facts  assents  to  his  remaining  there,  he  is  doubtless  an  invitee 
notwithstanding  the  company's  regulations.  That  the  company  is 
entitled  to  exclude  from  a  station  persons  other  than  those  having 
business  there,  or  to  admit  them  subject  to  such  conditions  as  it  sees 
fit,  admits  of  no  doubt  whatever  (Perth  General  Station  Committee  v. 
Ross  [1897]  A.  C.  479).  A  person  who  is  lawfully  in  a  railway  station 
with  the  rights  of  an  invitee  will  not  retain  those  rights  if  he  goes  to  a 
part  of  the  premises  whither  the  company  could  not  anticipate  that  he 
would  go,  and  to  which  no  invitation  extends.     Where  a  person  who 
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was  in  a  station  on  lawful  business  with  the  company  knowingly  and 
unnecessarily  passed  under  the  suspended  load  of  a  crane,  which  fell 
upon  him,  the  company  was  held  not  liable,  as  it  was  under  no 
liability,  under  the  circumstances,  to  the  person  injured  to  use  due 
care  or  to  employ  safe  machinery  (Griffiths  v.  L.  &  N.  W.  Ry.  (1866) 
14  L.  T.  797).  But  the  company  is  liable  for  injury  caused  by  a 
defective  crane  to  the  servant  of  a  consignee  whom  the  latter  has  sent, 
under  arrangements  with  the  company,  to  obtain  his  goods,  and  who 
properly  uses  the  crane  for  this  purpose.  In  such  a  case  the  terms  of 
the  arrangement  between  the  company  and  the  consignee  are  wholly 
immaterial  (King  v.  G.  W.  Ry.  (1871)  24  L.  T.  583).  Likewise,  where 
a  consignee  of  coal,  who  was  unable  to  have  it  shot  into  a  cell,  which 
was  the  usual  practice,  owing  to  the  cells  being  full,  informed  the 
stationmaster  that  he  would  get  on  to  the  wagon  and  take  what  he 
needed,  and  the  stationmaster  said  nothing,  it  was  held  that  the  com- 
pany was  liable  for  injury  which  he  sustained  by  precipitation  into 
one  of  the  cells  owing  to  the  giving  way  of  a  flagstone  on  which  he 
stepped  in  getting  down  from  the  wagon  (Holmes  v.  N.  E.  Ry.  (1869) 
L.  E.  4  Ex.  254;  (1871)  L.  E.  6  Ex.  123). 

It  is  necessary  to  consider  separately  cases  relating  to  children, 
which  have  given  rise  to  great  difficulties.  In  circumstances  where 
persons  who  frequent  the  property  of  another  are  held  to  be  invitees, 
the  law  will  imply  in  favour  of  the  owner,  if  the  facts  admit  of  it,  a 
condition  that  in  the  case  of  young  children  the  invitation  is  subject 
to  their  being  under  the  control  of  an  adult  (Burchell  v.  Hickisson 
(1880)  50  L.  J.  C.  P.  101;  Latham  v.  R.  Johnson  &  Nephew,  Ltd. 
[1913]  1  K.  B.  398,  Hamilton,  L.J.,  at  pp.  414-5).'  If  children  are  on 
the  property  in  breach  of  this  condition,  it  is  difficult  to  see  that  they 
can  be  other  than  trespassers  (see  Hamilton,  L.J.,  supra,  at  p.  415). 
But  the  owner  may  be  shown  to  have  known  and  acquiesced  in  the 
presence  of  young  and  unguarded  children  on  his  premises,  and  then 
the  above-mentioned  condition  cannot  be  implied  (Cooke  v.  M.  G.  W. 
Ry.  [1909]  A.  C.  229,  as  explained,  inter  alia,  by  Jenkins  v.  G.  W. 
Ry.  [1912]  1  K.  B.  525;  Latham  v.  R.  Johnson  &  Nephew,  Ltd., 
supira).  In  such  circumstances  the  children  are  at  least  licensees,  and 
if  the  knowledge  and  acquiescence  of  the  owner  extends  to  the  fact 
that  such  children  play  with  a  machine  on  his  land  which  is  to  them 
a  dangerous  machine,  then,  as  regards  such  children,  the  machine 
constitutes  a  "  trap,"  for  injury  from  which  the  owner  is  liable  even 
to  a  mere  licensee  (Cooke  v.  M.  G.  W  Ry.,  supra).  Probably  railway 
lines  on  which  trains  in  fact  run,  in  addition  to  machinery  such  as  a 
turntable,  combine  those  elements  of  fascination  and  fatality  to  children 
which  constitute  a  "trap."  But  a  child  who  is  injured  on  running 
lines  cannot  recover  on  the  ground  that  the  company  acquiesced  in  the 
presence  of  children  there,  if  he  can  prove  no  more  than  the  company's 
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acquiescence  to  children  playing  on  a  part  of  its  premises  which  is 
well  clear  of  the  lines  in  question  (Jenkins  v.  G.  W.  Ry.,  supra). 

(b)  The  law  as  to  special  contracts  with  passengers  is  discussed  in 
title  CXVIII. 

(©)  See  note  (a)  above. 

(d)  Due  Care. 

1.  The  Standard  of  Care  Required.  The  degree  of  care  required 
of  a  carrier  of  passengers  varies  with  the  circumstances,  but  the 
standard  is  a  high  one :  ' '  the  smallest  negligence  ' '  is  sufficient  to 
charge  him  (Aston  v.  Heaven  (1797)  2  Esp.  533).  "We  do  not 
attempt  to  define,  nor  is  it  necessary  to  do  so,  all  the  liabilities  which 
the  obligation  to  take  due  care  imposes  on  the  carriers  of  passengers. 
.  .  .  Due  care,'  however,  undoubtedly  means,  having  reference  to  the 
nature  of  the  contract  to  carry,  a  high  degree  of  care,  and  casts  on 
carriers  the  duty  of  exercising  all  vigilance  to  see  that  whatever  is 
required  for  the  safe  conveyance  of  their  passengers  is  in  fit  and  proper 
order.  But  the  duty  to  take  due  care,  however  widely  construed  or 
however  rigorously  enforced,  will  not .  .  .  subject  the  defendants  to 
the  plain. injustice  of  being  compelled  by  the  law  to  make  reparation 
for  a  disaster  arising  from  a  latent  defect  in  the  machinery  which  they 
are  obliged  to  use,  which  no  human  skill  or  care  could  either  have  pre- 
vented or  detected"  (Readhead  v.  M.  Ry.  (1869)  L.  E.  4  Q.  B.  379, 
at  p.  393).  A  carrier  of  persons  is  not  an  insurer  of  their  safety  (see 
title  CXV),  "  his  undertaking,  as  to  them,  went  no  farther  than  this, 
that,  as  far  as  human  care  and  foresight  could  go,  he  would  provide 
for  their  safe  conveyance."  (Mansfield,  C.J.,  Christie  v.  Griggs  (1809) 
2  Camp.  79).  Thus  the  phrase  "  to  carry  safely  "  as  applied  to  a 
carrier  of  persons  implies  merely  the  use  of  all  due  care  (Harris  v. 
Costar  (1825)  1  C.  &  P.  636).  So  mere  proof  of  injury  following  upon 
a  deviation  will  not  serve  to  charge  a  carrier  of  passengers,  the  issue 
always  coming  back  to  the  question  whether  the  injury  was  caused  by 
his  negligence  (Crofts  v.  Waterhouse  (1825)  3  Bing.  .319;  see  also 
Readhead  v.  M.  Ry.,  supra). 

2.  The  Carrier's  Duty  with  Respect  to  the  Fitness  of  his  Vehicles. — 
A  carrier  of  persons  is  under  the  strictest  duty  to  provide  and  maintain 
fit  vehicles,  and  the  mere  fact  that  a  vehicle  breaks  down  in  transit 
is  prima  facie  evidence  of  negligence.  "  What  more,"  says  Mansfield, 
C.J.,  in  Christie  v.  Griggs  (supra),  "  can  the  plaintiff  be  required  to 
prove?  "  But  the  carrier  may  answer  this  prima  faoie  case  by  showing 
that  he  used  all  due  care,  or  that  no  amount  of  care  could  have  sufficed 
to  enable  him  to  foresee  and  avoid  the  accident.  "  If  the  axle-tree 
was  sound,  as  far  as  human  eye  could  discover,  the  defendant  was  not 
liable  "  (Mansfield,  C.J.,  supra).  But  the  duty  of  inspection  is  a 
heavy  one,  and,  with  the  advance  of  scientific  knowledge,  it  far 
transcends  a  mere  duty  to  examine  by  eye.     If  a  flaw  in  the  welding 
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of  a  tyre,  though  undiscoverable  by  eye,  would  have  come  to  light  by 
constant  testing  while  in  use,  it  is  negligence  in  the  carrier  not  to  have 
discovered  it  (Manser  v.  Eastern  Counties  Ry.  (1861)  3  L.  T.  585). 
Where  a  vehicle  has  broken  down,  the  carrier  is  not  discharged  from 
liability  merely  because  it  cannot  be  shown  that  he  omitted  to  take 
due  care  :  ■ "  his  duty  appears  to  me  to  be  to  supply  a  carriage  as  fit  for 
the  purpose  for  which  it  is  hired  as  care  and  skill  can  render  it;  and  if 
whilst  the  carriage  is  being  properly  used  for  such  purpose  it  breaks 
down,  it  becomes  incumbent  on  the  person  who  has  let  it  out  to  show 
that  the  breakdown  was  in  the  proper  sense  of  the  word  an  accident 
not  preventible  by  any  care  or  skill.  If  he  can  prove  this,  as  the 
defendant  did  in  Christie  v.  Griggs  (supra),  and  as  the  railway  com- 
pany did  in  Redhead  v.  M.  Ry.  (supra),  he  will  not  be  liable;  but  no 
proof  short  of  this  will  exonerate  him  "  (Lindley,  J.,  Hyman  v.  Nye 
(1881)  6  Q.  B.  D.  685,  at  pp.  687-8).  To  the  same  effect  is  the  case  of 
Sharp  v.  Grey  (  (1833)  9  Bing.  457),  where  the  carrier  was  held  liable 
for  injuries  caused  by  the  breaking  of  the  axle-tree  of  a  coach  at  a 
place  where  it  was  encased  in  wood  and  not  easily  examinable  or 
usually  examined.  The  decision  is,  however,  open  to  the  comment 
that  some  of  the  judges  were  disposed  to  hold  that  ian  absolute 
warranty  of  roadworthiness  existed.  (See  also  Newberry  v.  Bristol 
Tramways,  etc.  Co.  (1912)  107  L.  T.  801). 

Best,  C.J.,  was  of  opinion  that  the  duty  of  a  stage-coach  proprietor 
obliged  him  to  examine  his  coach  at  least  after  every  journey  (Bremner 
v.  Williams  (1824)  1  C.  &  P.  415,  at  p.  416).  No  doubt,  at  the  present 
day,  the  duty  of  a  railway  company,  at  least  in  respect  of  some 
matters,  is  higher  even  than  this.  But  where  a  company  receives  on 
to  its  system,  under  its  general  obligation  to  forward  through  traffic, 
a  foreign  wagon,  while  it  is  bound  to  take  due  care  to  ascertain  its 
fitness  to  run,  the  company  is  not  guilty  of  negligence  merely  because 
it  fails  to  discover  a  defect  undiscoverable  save  by  an  examination  so 
thorough  that  to  insist  on  it  would  make  the  exchange  of  through 
traffic,  with  reasonable  rapidity,  impossible  (Richardson  v.  G.  E.  Ry. 
(1876)  1  C.  P.  D.  342).  But  it  seems  that  where  a  company,  having 
performed  its  contract  to  carry  goods  in  pne  of  its  wagons,  hands  over 
the  wagon  to  another  company  for  further  transit,  the  former  com- 
pany owes  no  duty  to  a  person  using  the  wagon  during  its  subsequent 
transit  to  take  care  that  it  is  handed  over  in  a  fit  condition  (Caledonian 
Ry.  v.  Mulholland  [1898]  A.  C.  216). 

But  though  the  law  does  not  imply  against  a  carrier  of  persons  an 
absolute  warranty  of  the  fitness  of  his  vehicles  (Redhead  v.  M.  Ry. 
(  (1869)  L.  B.  4  Q.  B.  379),  the  practical  advantage  which  accrues  to 
the  carrier  from  the  absence  of  such  a  warranty  is  very  liable  to  be 
over  emphasised.  No  doubt  in  the  result  the  carrier  is  freed  from 
liability  where  injury  is  caused  to  a  passenger  through  a  truly  latent 
and  undiscoverable  defect  in  his  vehicle ;  but  the  duty  to  take  care  and 


THE  CABRIAGE  OF  PEBSONS.  37: 

the  duty  to  examine  are  so  strict  that  a  defect  is  not  regarded  as  undis 
coverable  unless  no  examination  which  a  prudent  carrier  would  maki 
could  possibly  have  revealed  it.  "  In  many  of  the  cases  bearing  01 
this  subject,  the  expression  '  reasonably  fit  and  proper  '  is  used.  Thi: 
is  a  little  ambiguous,  and  requires  explanation.  In  a  case  like  thi 
present,  a  carriage  to  be  reasonably  fit  and  proper  must  be  as  fit  an( 
proper  as  care  and  skill  can  make  it  for  use  in  a  reasonable  and  prope: 
manner,  i.e.,  as  fit  and  proper  as  care  and  skill  can  make  it  to  carr 
a  reasonable  number  of  people,  conducting  themselves  in  a  reasonabli 
manner,  and  going  at  a  reasonable  pace  on  the  journey  for  which  thi 
carriage  was  hired;  or  (if  no  journey  was  specified)  along  roads,  o: 
over  ground  reasonably  fit  for  carriages.  A  carriage  not  fit  and  prope: 
in  this  sense  would  not  be  reasonably  fit  and  proper,  and  vice  versa 
The  expression  '  reasonably  fit  '  denotes  something  short  of  absolutely 
fit;  but  in  a  case  of  this  description  the  difference  between  the  tw< 
expressions  is  not  great  "  (Lindley,  J.,  Hyman  v.  Nye  (1881)  ( 
Q.  B.  D.  685,  at  p.  688).  Such  considerations  as  the  non-visibility  o 
a  defect,  or  that  he  has  relied  on  the  skill  of  competent  builders,  ar< 
not  of  much  assistance  to  a  carrier :  he  must  discharge  a  heavy  burdei 
of  proof  before  he  can  safely  rest  his  case  on  the  absence  of  an  absoluti 
warranty  of  the  fitness  of  his  vehicles. 

3.  The  Liability  of  a  Carrier  for  the  Negligent  or  Wilful  Acts  of  hi 
Servants. — The  duty  of  a  master  is  to  employ  competent  servants,  an< 
if  his  servant  injures  a  stranger  by  the  negligent  performance  of  tha 
which  he  is  employed  to  do,  the  master  is  liable  as  though  the  negligen 
act  were  his  own.  He  cannot  excuse  himself  by  showing  that  he  tool 
due"  care  to  employ  only  competent  servants  (Wanstall  v.  Pooley  (1841 
Q.  B.,  reported  6  CI.  &  Fin.  910n;  Burionshill  Coal  Co.  v.  Reid  (1856 
3  Macq.  266;  Same  v.  McGuire  (1858)  3  Macq.  300;  Swainson  v 
N.  E.  Ry.  (1878)  3  Ex.  D.  341).  Thus  if  the  driver  of  a  train  which  i 
proceeding  at  the  authorised  speed  negligently  runs  over  a  person  law 
fully  on  the  railway,  or  if  he  runs  over  animals  which  are  on  the  rail 
way  through  the  negligence  of  the  company,  the  company  is  liabL 
(Sharrod  v.  L.  &  N.  W.  Ry.  (1849)  7  Dowl.  &  L.  213).  But  a  maste 
is  not  responsible  for  the  consequences  of  every  negligent  act  of  hi; 
servant:  it  must  be  shown  that  the  act  complained  of  was  one  whicl 
the  servant  was  employed  to  do  (Tebbutt  v.  Bristol  &  Exeter  Ry 
(1870)  L.  E.  6  Q.  B.  73;  Barnett  v.  South  London  Tramways  (1887 
18  Q.  B.  D.  815),  or,  at  least,  that  it  was  an  act  connected  with  hii 
employment  which  in  fact  he  constantly  performed  openly  and  withou 
question — for  instance,  when  a  cloak-room  clerk  habitually  carriec 
parcels  on  to  a  station  platform,  and  put  them  in  the  trains,  if  n< 
porter  happened  to  be  present  (Milner  v.  G.  N.  Ry.  (1884)  50  L.  T 
367).  But  when  a  porter,  who  was  in  truth  off  duty,  presented  himsel 
in  uniform  at  a  station  at  which  he  was  not  employed,  and  took  charg< 
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of  the  luggage  of  a  passenger  with  which  he  was  permitted  to  pass  the 
platform  barrier,  the  company  was  held  to  be  estopped  from  denying 
that  he  was  doing  an  act  for  which  he  was  employed,  and  which  was 
within  his  authority  (Soanes  v.  L.  &  8.  W.  By.  (1919)  35  T.  L.  R. 
267).  The  mere  fact  that  a  servant  negligently  performs  an  act  which 
some  servant  of  the  master  must  be  authorised  to  perform,  raises  a 
presumption  that  the  particular  servant  is  authorised  to  perform  it. 
But  if  the  plaintiff  proves  as  part  of  his  case  that  the  negligent  act  of 
which  he  complains  was  done  by  a  servant  whose  duty  does  not,  prima 
fade,  embrace  the  doing  of  it,  he  cannot  succeed  unless  he  gives  some 
evidence  that  the  particular  servant  was  authorised  to  do  the  particular 
act  (Beard  v.  London  General  Omnibus  Co.  [1900]  2  Q.  B.  530).  But 
if  an  act  be  performed  by  an  unauthorised  servant  in  the  presence  and 
by  the  permission  of  the  servant  authorised  to  perform  it,  it  may  be 
negligence  in  the  latter  for  which  the  master  is  responsible  to  allow 
him  to  do  it  at  all,  or  to  fail  to  avert  the  consequences  of  his  unskil- 
fulness  (Bicketts  v.'Thos.  Tilling,  Ltd.  [1915]  1  K.  B.  644).  The  fact 
that  the  master  has  forbidden  a  servant  to  do  a  particular  act  will  not 
exempt  the  master  if  the  servant  causes  injury  by  doing  it  (Litnpus  v. 
London  General  Omnibus  Co.  (1862)  1  H.  &  C.  526;  Whatman  v. 
Pearson  (1868)  L.  B.  3  C.  P.  422),  unless  the  effect  of  the  prohibition 
be  to  place  the  forbidden  act  altogether  outside  the  scope  of  the 
servant's  authority  (Stevens  v.  Woodward  (1881)  6  Q.  B.  D.  318). 
Moreover  it  is  necessary,  to  charge  the  master,  not  only  that  the  act 
should  be  within  the  scope  of  the  servant's  authority,  but  that  it  should 
be  done  in  the  course  of  his  employment.  If  the  act  was  solely  in 
furtherance  of  the  servant's  own  ends,  or  solely  to  satisfy  his  own 
spite,  the  master  is  not  liable  (see  e.g.,  Ward  v.  General  Omnibus 
Co.  (1873)  42  L.  J.  C.  P.  265).  Cases  where  an  act  is  done  solely  to 
further  an  end  personal  to  the  servant  and  in  which  it  can  be  suggested 
that  the  master  is  liable  are  uncommon  except  when  the  servant  is  in 
a  position  to  make  use  of  his  master's  property — for  instance,  his  car- 
riage or  his  motor  car — to  achieve  that  end.  In  the  nature  of  things, 
it  can  rarely  happen  that  a  railway  servant  can  make  use  of  the  com- 
pany's rolling  stock  or  other  property  for  his  own  purposes,  and,  there- 
fore, an  elaborate  discussion  of  the  cases  on  this  question  would  be 
out  of  place  in  this  work. 

It  will  be  convenient  shortly  to  consider  here  the  liability  of  a 
railway  company  for  torts,  other  than  that  of  negligence,  committed 
by  its  servants.  In  general,  the  same  principles  apply  which  govern 
the  company's  liability  for  the  negligent  acts  of  its  servants. 

It  is  the  duty  of  a  railway  company  to  have  on  the  spot  a  person 
clothed  with  authority  to  do  for  it  everything  which  may  be  naturally 
expected  to  arise  in  the  ordinary  course  of  its  business,  and  which 
requires  doing  promptly.     The  person  shown  to  be  in  chief  authority  at 
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a  particular  place  will  be  assumed  to  have  this  authority,  and,  where 
action  is  taken  on  the  authority  of  one  of  the  superior  officers  of  the 
company,  and  not  merely  on  that  of  a  local  officer,  it  will  readily  be 
assumed  that  his  authority  extends  to  the  authorisation  of  everything 
which  the  company  itself  could  authorise  (Giles  v.  Taff  Vale  By.  (1853) 
2  E.  &  B.  822;  Goff  v.  G.  N.  Ry.  (1861)  3  E.  &  E.  672).  When  a 
particular  act,  if  lawful,  would  have  been  within  the  authority  of  a 
servant,  who  in  fact  performs  it  in  circumstances  in  which  it  amounts 
to  a  tort,  the  company  is  responsible.  The  fact  that  the  act  is  illegal, 
or  that  the  servant  exceeds  his  authority,  is  immaterial,  so  long 
as  the  act  is  of  a  class  which  the  servant  is  authorised  to  do.  So, 
when  a  railway  company  had  power  (as  now  it  has  not :  see  title 
CXXVIII.)  to  give  into  custody  a  person  alleged  to  have  travelled 
without  paying  the  proper  fare  and  with  intent  to  avoid  payment  of  it, 
although  he  furnished  his  address,  a  company  was  held  liable  to  a 
person  who  was  wrongfully  arrested  by  its  servants  on  such  a  charge 
(Goff  v.  G.  N.  Ry.,  supra).  Likewise,  when  it  was  shown  to  be  the 
duty  of  a  company's  porters  to  prevent  passengers  entering  the  wrong 
train,  the  company  was  held  liable  to  a  passenger  who  was  violently 
pulled  out  of  a  train  by  a  porter  acting  in  the  mistaken  belief  that  the 
passenger  was  in  the  wrong  train,  although  no  porter  was  authorised 
to  remove  a  passenger  forcibly  in  any  circumstances  (Bayley  v.  M.  S. 
&  L.  Ry.  (1873)  L.  E.  8  C.  P.  148).  An  authorisation  to  remove  from 
a  carriage  a  passenger  who  misconducts  himself  will  render  the  com- 
pany liable  to  a  passenger  who  is  removed  by  a  servant  who  has  such 
authority  and  who  acts  on  the  erroneous  belief  that  the  passenger  is 
misconducting  himself  (Lowe  v.  G.  N.  Ry.  (1893)  62  L.  J.  Q.  B.  524). 

But  there  are  many  classes  of  acts  which  the  subordinate  servants 
of  a  company  will  not  be  assumed  to  be  authorised  to  do,  and  for 
which,  therefore,  the  company  is  not  liable  unless  evidence  of  authority 
is  given.  Thus,  a  foreman  porter,  temporarily  in  charge  of  a  station, 
has  no  implied  authority  to  give  a  person,  whether  a  servant  of  the 
company  or  not,  into  custody  on  suspicion  of  having  stolen  the  property 
of  the  company  (Edwards  v.  L.  *  N.  W.  Ry.  (1870).  L.  B.  5  C.  P. 
445),  nor  has  a  booking-clerk  authority  to  give  into  custody  a  person 
whom  he  suspects  of  having  attempted  to  rob  the  till  (Allen  v.  L.  & 
S.  W.  Ry.  (1870)  L.  B.  6  Q.  B.  65).  But  a  servant  in  charge  of 
property  of  the  company  is  probably  authorised  to  give  into  custody  a 
person  whom  he  finds  stealing  the  property,  and  whom  he  cannot 
otherwise  prevent  (Alien  v.  L.  &  S.  W  Ry.,  supra).  A  detective, 
inspector  employed  by  a  railway  company  has  no  implied  authority  to 
utter  slanders  concerning  passengers  about  whom  he  is  inquiring 
(Mandelston  v.  N.  B.  Ry.  [1917]  S.  C.  442). 

It  is  further  presumed  in  favour  of  the  company  that  no  servant 
has  authority  to  do  that  which  is  ultra  vires  the  company.     Therefore, 
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the  company  is  not  liable  for  the  act  of  a  stationmaster  who  gives  into 
custody  a  man  whom  he  suspects  of  attempting  to  avoid  payment  for 
the  carriage  of  his  goods :  the  company  having  no  power  in  any 
circumstances  to  arrest  a  person  so  doing  (Poulton  v.  L.  &  S.  W.  Ry. 
(1867)  L.  E.  2  Q.  B.  534).  And,  now  that  there  is  no  power  to  arrest 
a  passenger  for  travelling  without  paying  the  proper  fare  with  intent 
to  avoid  payment  of  it,  unless  he  refuses  to  give  his  address  (see  title 
CXXVIIL),  the  company  is  riot  liable  to  a  passenger  who  has  been 
arrested  by  a  porter  in  the  mistaken  belief  that  he  had  not  paid  the 
proper  fare  (Ormiston  v.  G.  W.  Ry.  [1917]  1  K.  B.  598).  There  is  a 
singular  lack  of  authority  on  the  question  as  to  a  company's  liability 
when  it  expressly  authorises  a  servant  to  do  that  which  is  illegal  or 
otherwise  ultra  vires  the  company.  Patteson,  J.,  in  delivering  the 
judgment  of  the  Exchequer  Chamber  in  Eastern  Counties  Ry.  v. 
Broom  (  (1851)  6  Ex.  314,  at  p.  325)  says:  — "  An  action  of  trespass 
for  assault  and  battery  will  lie  against  a  corporation,  whenever  the 
corporation  can  authorise  the  act  done,  and  it  is  done  by  their 
authority."  But  in  Ormiston  v.  G.  W.  Ry.  ((supra),  at  p.  602), 
Bowlatt,  J.,  says  : — "  It  is  necessary  to  ascertain  exactly  what  are  the 
powers  of  the  railway  company  itself,  because  the  principle  which  is 
applicable  is  that  they  are  not  to  be  held  to  have  impliedly  given 
authority  to  their  servants  to  do  something  which  would  be  unlawful  for 
them  to  do  themselves.  They  might  authorise  their  servants  expressly, 
but  it  is  for  the  plaintiff  to  prove  that  they  have.  The  law  does  not 
imply  against  them  that  they  have  given  authority  to  their  servants  to 
do  things  which  they  have  no  right  to  do  themselves."  Of  course,  when 
the  servant's  act  is  merely  unauthorised,  the  company  can  ratify  it 
(Eastern  Counties  Ry.  v.  Broom,  supra;  Walker  v.  8.  E.  Ry.  (1870) 
L.  K.  5  C.  P.  640). 

4.  The  Liability  of  the  Carrier  for  the  Negligence  of  Persons  other 
than  his  Servants. — When  a  railway  company  issues  a  ticket  for  a 
journey  part  of  which  is  to  be  performed  on  lines  other  than  its  own,  it 
is  liable,  unless  relieved  from  liability  by  the  contract,  if  the  passenger 
is  injured  off  its  own  line  through  the  negligence  of  a  person  for  whose 
act  it  would  be  responsible  if  the  railway  at  the  place  of  the  accident 
were  its  own.  Thus  the  company  which  issues  the  ticket  will  be  liable 
if  the  passenger  is  injured  by  a  collision  or  derailment  off  its  own  line 
if  that  casualty  be  due  to  the  negligence  of  the  servants  of  the  com- 
pany which  owns  the  line  (G.  W  Ry.  v.  Blake  (1862)  7  H.  &  N.  987; 
Buxton  v.  N.  E.  Ry.  (1868)  L.  B.  3  Q.  B.  549;  Thomas  v.  Rhymney  Ry. 
(1871)  L.  B.  6  Q.  B.  266;  John  v.  Bacon  (1870)  L.  B.  5  C.  P.  437; 
Horn  v.  N.  B.  Ry.  (1878)  5  Sess.  Cas.  (4th  ser.)  1055).  These  cases 
were  decided  on  the  broad  ground  that  the  company  which  issues  the 
ticket  has  contracted  to  carry  the  passenger  with  due  care  to  his 
destination,  and  has  made  itself  liable  for  any  failure  so  to  carry  him, 
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wheresoever  occurring,  for  which  it  would  be  liable  if  the  line  at  that 
place  were  its  own.  In  the  earlier  of  the  cases  cited,  some  reliance 
was  placed  on  the  fact  that  the  company  which  issued  the  ticket  had 
running  powers  over  the  line  on  which  the  accident  took  place,  or 
shared  in  the  profits  of  the  through  traffic  upon  it,  but  such  considera- 
tions were  mere  matters  of  inducement,  and  the  decisions  do  not  rest 
on  these  grounds  (see  John  v.  Bacon,  supra,  Keating,  J.,  at  p.  442). 
Nor  is  it  necessary  or  convenient  to  regard  the  company  which  makes 
the  contract  as  having  made  the  servants  of  the  other  companies 
parties  to  the  through  route  its  servants  :  it  has  merely  contracted  to 
be  liable  for  their  negligence  (see  John  v.  Bacon,  supra,  Bovill,  C.J.,  at 
p.  441;  Horn  v.  N.  B.  Ry.,  supra).  Lord  Hatherley,  L.C.,  clearly 
approved  the  principle  of  these  decisions  [Daniel  v.  Metropolitan  Ry. 
(1871)  L.  E.  5  H.  L.  45,  at  p.  55).  In  speaking  of  the  liability  of  a 
railway  company  which  has  contracted  to  carry  passengers  over  a  line 
not  its  own,  he  says: — "  They  would  be  obliged  to  see  that  their  own 
line  of  road  was  in  perfect  order,  and  they  would  be  responsible  for 
any  negligence  which  occurred  on  the  other  line  of  road,  whether  under 
their  control  or  not,  if  they  have  contracted  to  carry  passengers  over 
that  particular  piece  of  road ;  but  they  would  not  be  answerable,  as  I 
apprehend,  for  any  mischief  occasioned  by  any  matter  extraneous 
altogether  to  the  work  in  which  they  were  engaged,  and  as  to  which 
they  had  no  reasonable  ground  for  supposing  that  ordinary  and  proper 
care  had  not  been  taken  by  those  persons  whose  duty  it  was  to  take 
such  care." 

When  a  passenger  takes  a  through  ticket,  though  his  contract  is 
with  the  company  which  issues  the  ticket,  he  is  also  entitled  to  sue 
another  company  party  to  the  through  route  if  he  is  injured  by  its 
negligence  when  on  its  line.  He  is  lawfully  there,  and  his  rights 
against  it  are  independent  of  contract  altogether  (Foulkes  v.  Metro- 
politan District  Ry.  (1880)  5  C.  P.  D.  157;  Self  v.  L.  B.  &  S.  C.  Ry. 
(1880)  42  L.  T.  173).  "Where  one  company  exercises  running  powers 
over  the  line  of  another,  an  accident  on  such  line  may  be  due  solely 
to  the  negligence  of  the  former.  In  such  a  case  a  passenger  whose 
contract  is  with  the  former  company  has  no  remedy  but  against  it,  for 
the  owning  company  has  committed  no  breach  of  duty,  and  is  in  no 
way  bound  to  the  passenger  by  contract  (Wright  v.  M.  Ry.  (1873) 
L.  E.  8  Ex.  137).  In  the  last  cited  case  one  company  had  running 
powers  over  the  line  of  another  from  a  certain  junction  where  its  own 
line  terminated,  and  a  train  of  either  company  was  converging  towards 
the  common  fouling-point  at  the  junction.  The  train  of  the  company 
whose  line  terminated  at  the  junction  overran  the  signals,  and  collided 
with  the  train  of  the  other  company  for  which  the  road  was  set.  A 
passenger  in  the  latter  train  sued  the  company  in  whose  train  he  was, 
and  failed,  as  that  company  was  guilty  of  no  negligence,  and  was  not 
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liable  for  the  negligence  of  the  other  company.  While  this  case  is  an 
excellent  illustration  of  the  rule  under  discussion,  it  may  be  well  to 
point  out  that  if  such  a  case  arose  at  the  present  day  the  result  would 
as  a  matter  of  fact  almost  certainly  be  different.  In  1873  the  block 
system, was  in  its  infancy.  At  the  present  day  a  signalman  is  not 
permitted  by  the  block  regulations  to  accept  two  passenger  trains  at 
the  same  time  on  lines  which  meet  at  a  common  fouling  point,  unless 
at  a  particular  place  authority  is  obtained  to  dispense  with  the 
observance  of  this  rule.  Further,  if,  having  so  accepted  two  trains, 
whether  rightly  or  wrongly,  he  lowers  the  signals  for  either  until  the 
other  is  brought  to  a  standstill  short  of  the  fouling  point,  he  commits 
a  breach  of  the  regulations.  Now,  in  Wright  v.  M.  Ry.,  the  signal- 
man at  the  junction  was  the  servant  of  the  defendant  company,  and, 
at  the  present  day,  it  would  not  be  easy  for  the  company  to  deny  that 
he  was  guilty  of  the  grossest  negligence. 

If  an  accident  is  due  to  the  negligence  of  both  the  owning  and  the 
working  companies,  an  injured  passenger  whose  contract  is  with  the 
working  company  can  undoubtedly  sue  that  company  (Birkett  v. 
Whitehaven  Junction  Ry.  (1859)  4  H.  &  N.  730),  and  there  seems  no 
reason  to  doubt  that  he  could  elect  to  pursue  his  remedy  in  tort 
against  the  company  which  owns  the  line.  A  railway  company  does 
not  undertake  that  any  persons  other  than  its  servants,  or  those  of 
other  companies  for  transit  over  whose  lines  it  contracts,  shall  not  be 
guilty  of  negligence.  "  The  duty  of  the  defendants,  according  to  the 
decided  cases,  is  this :  they  enter  into  a  contract  that  all  persons  con- 
nected with  the  carrying  and  with  the  means  and  appliances  of  the 
carrying,  with  the  carriages,  the  road,  the  signalling,  and  otherwise, 
shall  use  care  and  diligence,  so  that  no  accident  shall  happen.  But 
they  contract  no  farther.  If  they  were  to  contract  that  everybody 
should  use  care  and  diligence,  their  duty  would  extend  to  strangers" 
(Bramwell,  B.,  Wright  v.  M.  Ry.,  supra,  at  p.  140).  If  an  accident 
happens  through  the  negligence  or  misfeasance  of  a  stranger,  the 
question  is  whether  the  company  has  used  all  due  care  to  prevent  his 
negligence  causing  a  mishap,  or  to  prevent  him  having  the  opportunity 
of  causing  it  deliberately.  In  Daniel  v.  Metropolitan  Ry.  ( (1871) 
L.  B.  5  H.  L.  45),  work  was  being  done  above  a  railway  under 
statutory  authority  and  by  competent  contractors  over  whom  the  com- 
pany had  no  control.  The  work  consisted  of  placing  heavy  girders 
upon  the  retaining  walls  of  the  railway,  and,  therefore,  the  works 
involved  danger,  but  were  such  as  are  constantly  executed  without 
mishap.  A  girder  fell  on  a  passing  train,  and  injured  the  plaintiff. 
He  sued  the  company,  but  judgment  was  given  against  him  in  the 
House  of  Lords.  "  I  apprehend,"  says  Lord  Hatherley,  L.C.  (at  pp. 
55-56),  "  that  all  that  is  to  be  done  by  those  who  carry  passengers  for 
hire  is  that  they  are  bound  to  see   that  everything  under  their  own 
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control  is  in  full  and  complete  and  proper  order.  They  are  bound  to 
see,  also,  if  there  be  a  certain  and  definite  risk  as  to  which  they  have 
any  knowledge,  or  can  reasonably  be  supposed  to  have  any  knowledge, 
that  it  is  sufficiently  guarded  against.  .  .  But  in  a  case  in  which  a 
work  is  being  carried  on  by  competent  and  intelligent  persons  accus- 
tomed to  the  business,  and  in  respect  to  which  the  evidence  is  simply 
this — that  although  the  work  may  be  considered  dangerous,  the  work- 
men employed  in  it  have  never  known  an  accident  before  this  time, 
and  where  the  particular  accident  which  has  occurred  was  occasioned 
by  a  change  from  the  cautious  mode  of  doing  the  work  hitherto  pursued 
to  a  more  incautious  mode  of  doing  it  (I  do  not  wish  to  prejudge  a 
case  which  may  be  pending  in  other  Courts  against  another  com- 
pany)— to  hold  the  railway  c^npany  liable  for  an  accident  of  that 
description  would,  I  think,  be"xtending  the  liability  of  the  company 
for  damages,  in  consequence  of  supposed  negligence  in  not  taking  pre- 
cautions against  every  remote  and  contingent  possibility  of  accident, 
to  an  extent  beyond  anything  that  has  been  laid  down  in  any  case  with 
which  I  am  acquainted,  and  which,  indeed,  common  sense  would  not 
warrant."  Lord  Westbury  (at  p.  60)  expresses  the  view  that  it  could 
have  made  no  difference  for  this  purpose  if  the  contractors  had  been 
employed  by  the  railway  company  itself. 

If  a  passenger  is  injured  by  a  failure  of  the  company's  own  works, 
the  company  cannot  excuse  itself  by  showing  that  the  works  were  con- 
structed by  an  independent  contractor,  but  if  it  shows  that  a  competent 
contractor  was  employed  who  used  all  due  care  and  skill,  and  employed 
the  best  methods  and  materials,  then  the  company  will  have  established 
that  it  was  guilty  of  no  negligence  in  reference  to  the  construction  of 
the  works  (Grote  v.  Chester  &  Holyhead  By.  (1848)  2  Ex.  251).  The 
law  as  to  the  liability  of  a  person  who  employs  a  contractor  for  injuries 
suffered  by  a  stranger  caused  by  the  negligence  of  the  contractor  during 
the  progress  of  the  works  is  too  remote  from  the  liability  of  a  carrier 
of  passengers  to  justify  discussion  here. 

5.  The  Liability  of  a  Carrier  for  Injuries  to  Passengers  Caused  by 
the  Acts  of  Other  Passengers. — A  duty  rests  upon  a  carrier  to  exercise 
due  care  to  prevent  any  of  his  passengers  suffering  injury  through  the 
acts  of  other  passengers.  Thus  if  a  passenger  is  allowed  to  bring  into 
a  railway  carriage  a  dangerous  and  explosive  article,  and  another 
passenger  is  killed  or  injured  by  the  explosion  of  it,  the  railway  com- 
pany will  be  liable  if  its  servants  knew,  or  by  the  exercise  of  proper 
care  could  have  known,  the  nature  of  the  article  :  but  not  if  no  servant 
knew,  or  could  by  reasonable  care  have  discovered,  its  nature  (East 
Indian  Ry.  v.  KaUdas  Mukergee  [19011  A.  C.  396).  Similarly,  a  rail- 
way company  will  be  liable  to  a  passenger  who  is  bitten  by  a  dog  which 
the  company  has  permitted  another  passenger  to  take  into  a  carriage, 
although  it  was  known  to  the  company  to  be  savage  (Bennitt  v.  G.  N. 
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of  Scotland  By.  [1909]  2  Sc.  L.  T.  328).  But  the  mere  fact  that  a 
stray  dog  bites  a  passenger  on  a  platform  is  no  evidence  of  negligence 
against  the  company,  even  though  the  dog  had  previously  attempted 
to  bite  another  passenger  and  had  been  turned  out  of  the  station 
(Smith  v.  G.  E.  By.  (1866)  L.  R.  2  C.  P.  4). 

When  a  railway  company  is  aware  that  a  large  crowd  of  intending 
passengers  will  be  present  at  one  of  its  stations,  it  must  take  reason- 
able precautions,  and  employ  a  sufficient  staff,  to  control  the  crowd 
and  prevent  injury  to  any  of  its  members,  and,  if  such  a  one  is 
injured  through  the  omission  to  take  proper  precautions,  the  company 
will  be  liable  (Hogan  v.  S.  E.  By.  (1873)  28  L.  T.  271).  Where  a 
platform  is  overcrowded,  and  a  person  is  injured  thereby,  there  is  some 
evidence  of  negligence  against  the  company  (Macgregor  v.  Glasgow 
Subway  Co.  (1901)  3  Sess.  Cas.  (5th  ser.)  1131;  Fraser  v.  Caledonian 
By.  (1902)  5  ib.  41);  but  where  a  platform,  though  crowded,  is  not 
overcrowded,  and  a  person  is  injured  through  a  rush  of  the  crowd,  the 
mere  fact  that  the  company  did  not  prevent  the  rush  is  not  sufficient 
evidence  of  negligence  (M'Callum  v.  N.  B.  By.   [1908]  S.  C.  415). 

But  when  a  riotous  mob  breaks  into  a  station,  which  the  company 
has  neither  invited  nor  expected,  it  is  not  liable  even  to  a  person 
lawfully  in  the  station  for  the  acts  of  the  mob,  nor  is  it  evidence  of 
negligence  that  the  company's  servants  were  unable  to  restrain  it 
(Cannon  v.  M.  G.  W  By.  (1880)  6  L.  R.  I.  199).  "  When  a  railway 
company,  for  an  excursion  or  other  special  purpose,  invites  numbers 
to  its  station,  it  is  not  unreasonable  to  require  more  than  the  ordinary 
attendants  to  perform  the  same  duties  which  devolve  upon  the  usual 
staff  at  other  times.  But  to  go  further,  and  require  them  to  have  a 
force  capable  of  resisting  and  overcoming  whatever  violence  a  drunken 
or  riotous  mob  may  choose  to  exhibit,  is  to  impose  an  obligation  upon 
carriers  of  passengers  without  precedent  and  without  analogous 
instances  to  support  it"   (Ball,  L.C.,   at  p.   208). 

On  the  same  principle,  a  carrier  may  be  liable  for  injuries  caused 
by  the  negligent  overcrowding  -  of  his  carriages.  What  constitutes 
overcrowding  is  a  question  of  fact.  A  passenger  who  has  paid  for  a 
ticket  is  entitled  to  reasonable  accommodation,  and  what  is  reasonable 
must  be  judged  by  the  facts  of  the  ease  and  the  circumstances  of  the 
carrier  (Jones  v.  G.  N.  By.  (1918)  34  T.  L.  R.  467).  In  Israel  v.  Clark 
( (1803)  4  Esp.  259)  it  was  stated  in  argument  that  Lord  Kenyon,  C.J., 
had  ruled  that  where  a  stage-coach  proprietor  had  allowed  on  his  coach 
more  passengers  than  was  permitted  by  Act  of  Parliament,  and  the 
coach  had  broken  down  whereby  the  plaintiff  was  injured,  and 
the  declaration  alleged  that  the  accident  was  due  to  overcrowding,  the 
breach  of  the  statutory  obligation  was  conclusive  evidence  that  the 
accident  was  caused  us  alleged.  The  report  states  that  Lord  Ellen- 
borough,   C.J.,    assented   to  this  proposition,   but  the   account  of  his 
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subsequent  direction  to  the  jury  rather  points  to  the  reporter  being 
in  error  in  this  matter.  Certainly  no  such  proposition  could  now  be 
maintained.  Overcrowding  which  constitutes  a  breach  of  a  statutory 
obligation  may  well  amount  to  prima  facie  evidence  of  negligence,  but 
the  plaintiff  must  still  establish  that  this  negligence  was  the  proximate 
cause  of  his  injury.  Where  persons  are  obliged  to  stand  in  a  railway 
carriage  owing  to  the  number  of  passengers  therein,  it  has  been  readily 
assumed  that  this  is  evidence  of  overcrowding  due  to  negligence  (see 
particularly  Metropolitan  Ry.  v.  Jackson  (1877)  3  A.  C.  193),  but  the 
plaintiff  must  then  show  the  necessary  connection  between  his  injury 
and  the  overcrowding.  The  facts  of  the  last-cited  case  were  that  the 
seats  in  a  railway  carriage  were  fully  occupied,  and  three  persons  were 
standing  in  it.  More  persons  desired  to  enter,  and  the  plaintiff  rose 
and  stretched  out  his  arms  to  prevent  them  doing  so.  The  train  then 
started,  and  the  plaintiff  was  thrown  forward,  and,  to  prevent  himself 
from  falling,  rested  his  hand  on  the  lintel  of  the  door.  A  porter, 
having  prevented  the  said  persons  entering  the  carriage,  shut  the  door 
as  the  train  was  moving,  and  the  plaintiff's  thumb  was  caught  and 
injured.  It  was  held  by  the  House  of  Lords  that  there  was  no  case  to 
go  to  the  jury,  as  the  porter  was  in  no  way  negligent,  and  the  over- 
crowding was  not  the  cause  of  the  injury.  Likewise  it  has  been  held 
that  the  fact  that  a  passenger  is  robbed  {Cobb  v.  G.  W.  Ry.  [1894] 
A.  C.  419)  or  assaulted  (Pounder  v.  N.  E.  Ry.  [1892]  1  Q.  B.  385) 
was  not  reasonably  to  be  anticipated  as  a  consequence  of  the  over- 
crowding of  a  carriage.  This  does  not  mean  that  a  company  may  not 
be  liable  for  robbery  or  assault  sustained  by  a  passenger — a  question 
which  is  discussed  below — but  that  when  the  negligence  for  which  it  is 
sought  to  make  the  company  liable  is  merely  overcrowding,  these 
consequences  are  too  remote. 

A  common  carrier  of  passengers  is  not  bound  to  carry  persons  in 
an  unfit  condition  (see  title  CXV),  and  if  he  does  carry  such  a  person 
he  may  be  liable  for  the  consequences  to  other  passengers.  There 
are  consequences  to  other  passengers  which  no  one  could  fail  to  con- 
template as  probable  consequences  of  the  negligent  admission  of  a 
person  suffering  from  an  infectious  disease  or  of  a  dangerous  lunatic 
to  a  carrier's  vehicles.  But  the  negligent  admission  of  a  drunken  man 
to  a  railway  station  raises  questions  of  real  difficulty.  The  provisions 
of  the  twelfth  of  the  railway  by-laws  (see  title  CXXVII),  which  give  a 
company  power  to  remove  a  drunken  man  from  its  premises,  do  not 
amount  to  a  warranty  by  the  company  to  other  persons  that  no  such 
person  shall  be  upon  the  premises  (Adderley  v.  G.  N.  Ry.  (I.)  [1905] 
2  I.  E.  378).  Adderley 's  Case  evoked  great  diversity  of  judicial  opinion 
in  Ireland,  but  the  majority  of  the  Court  of  Appeal  held  that  the  duty 
of  a  company  which  has  admitted  a  drunken  man  to  a  station  is  to 
use  due  care  to  prevent  him  injuring  or  annoying  other  passengers. 
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But  a  further  question  arose  as  to  the  extent  of  the  liability  of  the 
company  for  the  acts  of  a  •  drunken  man  whom  it  has  negligently 
admitted  to  its  premises.  Is  the  company  liable  for  every  injury 
caused  by  a  drunken  man  which  it  has  so  admitted,  or  is  its  liability 
limited  to  such  consequences  as,  having  regard  to  his  condition,  might 
be  contemplated  at  the  time  of  his  admission  as  being  the  natural  and 
probable  results  thereof?  Almost  as  great  diversity  of  opinion  was 
manifested  on  this  question  as  on  the  question  of  the  nature  of  the 
company's  liability.  The  majority  of  the  Court  of  Appeal  dealt  with 
this  question  as  follows.  Fitzgibbon,  L.J.  (at  p.  406),  says: — "If 
the  duty  to  use  reasonable  care  to  prevent  injury  from  any  particular 
cause  is  established,  and  if  injury  occurs,  but  happens  in  some  most 
improbable  way,  or  causes  some  most  unlikely  mischief,  neither  the 
particular  manner  of  the  injury,  nor  the  particular  extent  of  the 
mischief,  can  affect  the  question  of  cause  and  effect.  But  if  the  injury 
could  not  have  reasonably  been  expected,  or.  if  the  mischief  was  of  a 
kind  that  could  not  reasonably  be  regarded  as  a  consequence  of  what 
was  done,  it  would  be  open  to  the  jury  to  find  that  the  relation  of 
cause  and  effect  does  not  exist."  Holmes,  L.J.,  says  (at  p.  412):  — 
There  are  various  stages  of  intoxication :  and  in  any  stage  different 
men  are  affected  in  different  ways.  Drink  makes  some  people  cross 
and  others  good-humoured.  It  occasionally  causes  violent  excitement ; 
more  frequently  mere  dullness  and  stupidity.  A  drunken  man  is  often 
accompanied  by  a  sober  friend  well  able  to  take  care  of  him.  A  rail- 
way station  may  be  so  crowded  as  to  make  his  semi-helplessness,  or 
even  his  rolling  gait,  a  source  of  peril  to  others ;  or  it  may  be  so 
deserted  as  to  remove  apprehension  of  danger.  These  and  all  other 
surrounding  circumstances  must  be  taken  into  account  in  considering 
whether  the  admission  into  railway  premises  of  a  person  in  a  state  of 
intoxication  is  an  act  of  negligence  by  the  company." 

It  seems,  therefore,  that  the  .admission  of  a  drunken  man  to  a 
station  is  not  necessarily  a  negligent  act,  but,  if  it  be  so,  the  company 
will  be  liable  for  consequences  however  improbable,  provided  they 
are  of  such  a  kind  as  can  reasonably  be  regarded  as  consequences  of 
what  was  done.  Of  course  this  particular  question  may  not  arise  at 
all.  The  drunken  man  may  so  act  after  admission  that  it  becomes  the 
duty  of  the  company  forthwith  to  take  special  measures  to  protect 
other  passengers,  and  failure  so  to  do  will  constitute  a  failure  to  take 
due  care  for  which  the  company  is  liable,  whether  the  original  admis- 
sion was  negligent  or  not.  As  regards  the  drunken  man  himself, 
clearly  the  mere  fact  that  he  is  drunk,  without  proof  that  the  company 
knew  that  he  was  drunk,  cannot  add  to  the  duty  of  the  company  to 
take  due  care  for  his  protection.  But  if  he  is  knowingly  accepted  by 
the  company  as  a  drunken  passenger,  it  might  be  said  that  the  degree 
of  care  must  be  used  which  is  reasonably  necessary  for  the  safety  not 
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of  a  sober,  but  of  a  drunken  man.  But  this  is  doubtful :  there  is 
express  authority  that,  having  carried  him  to  his  destination,  the 
company  is  not  bound  to  take  any  special  care  that  he  leaves  its 
premises  in  safety  (M'Cormick  v.  Caledonian  By.  (1904)  6  F.  (Ct.  of 
Sess.)  362).  '   ' 

A  remarkable  decision  on  the  liability  of  a  railway  company  for  the 
acts  of  passengers  is  Pounder  v.  N.  E.  By.  ([1892]  1  Q.  B.  385).  The 
plaintiff  had  been  engaged  in  evicting  pitmen,  and  had  incurred  their 
hostility,  but  the  company  was  ignorant  of  this  when  he  took  his 
ticket.  Subsequently  he  was  threatened  by  pitmen  in  the  hearing  of 
the  company's  servants,  and  he  attempted  to  travel  in  the  guard's-van 
for  safety,  but  was  removed  and  placed  in  a  compartment.  There- 
after he  was  assaulted  by  relays  of  pitmen  between  each  station,  who 
crowded  into  the  carriage.  At  each  station  he  complained  to  the 
guard,  who  did  nothing.  Plaintiff  sued  the  company,  but  the 
Divisional  Court  entered  judgment  for  the  defendant.  A  most  singular 
fact  is  that  the  judgments  in  the  Divisional  Court  treat  the  whole 
liability  of  the  company  to  take  due  care  as  arising  from  the  contract 
of  carriage,  and  the  decision. proceeds  on  the  basis  that  the  exceptional 
risk  involved  in  the  carrying  of  the  plaintiff  was  not  in  the  contem- 
plation of  both  parties  when  the  contract  was  made.  It  is  extra- 
ordinary how  inapplicable  are  the  arguments  of  the  judgments  to  the 
case  which  the  plaintiff  was  entitled  to  make,  namely,  that  he  was  a 
.person  lawfully  in  the  train  who  relied  on  the  company's  breach  of 
duty  to  use  all  due  care  for  his  safety,  which  duty  exists  independently 
of  any  contract  unless  the  contract  expressly  excludes  it.  Suppose 
that  the  plaintiff  had  taken  a  through  ticket,  and  had  no  contract  save 
with  the  issuing  company,  and  suppose  that  the  threats  had  been 
made  and  carried  out  on  the  line  of  another  company.  Could  that 
company  have  excused  itself  from  taking  measures  for  his  safety  on 
the  ground  that  the  risk  should  have  been  disclosed  when  the  contract 
was  made  ?  Obviously  not,  because  its  liability  to  the  plaintiff  is  not 
dependent  upon  any  contract.  But  it  is  submitted  that  the  issuing 
company  cannot  be  in  a  better  position,  unless  the  contract  does  in 
terms  limit  its  liability.  But  it  may  well  be  doubted  whether  the 
decision  can  be  supported  even  if  the  contract  alone  be  regarded. 
The  company  might  indeed  be  entitled  to  be  warned  of  the  plaintiff's 
danger  in  time  to  take  measures  to  prevent  it,  but  it  had  ample 
warning  before  any  assault  was  committed.  The  requirement  of 
warning  before  the  making  of  the  contract  could  only  be  necessary  if  it 
was  material  to  the  making  of  that  contract.  It  could  only  be  so 
material  if  it  could  entitle  the  company  either  to  charge  a  higher  fare, 
or  to  reject  the  plaintiff  altogether.  It  is  submitted  that  it  could  have 
done  neither.  It  is  not  entitled  to  charge  fares  higher  than  those 
published  (see  Clarke  v.  West  Ham  Corporation  [1909]  2  K.  B.  858, 
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and  title  CXXXV).  Nor,  it  is  submitted,  could  the  company  have 
refused  to  carry  him.  He  was  not  in  an  unfit  condition  to  be  carried, 
which  is  the  criterion  with  regard  to  the  company's  common  law 
obligations  (see  title  CXV).  And  a  grosser  case  of  undue  prejudice 
can  hardly  be  conceived  than  the  refusal  of  a  railway  company  to  carry 
a  person  because  he  is  personally  disliked  by  other  passengers.  It  is 
to  be  observed  that  the  case  is  not  one  in  which  the  company's  means 
were  insufficient  to  protect  the  plaintiff,  in  which  case  other  considera- 
tions might  apply ;  nor  is  it  a  question  of  remoteness  of  damage  in 
this  connection:  it  was  the  liability  itself,  and  not  the  measure  of 
damages  which  was  said  to  depend  on  disclosure.  It  is  instructive  to 
compare  this  decision  with  the  law  as  laid  down  by  Fitzgibbon,  L.J., 
in  Adderley  v.  G.  N.  By.  ([1905]  2  I.  E.  378),  as  to  the  right  of  a 
passenger  to  be  protected  from  the  violence  of  other  passengers.  He 
says: — "He  was  where  he  had  a  right  to  be,  and  where  he  had  a 
right  to  be  protected  by  a  due  exercise  of  reasonable  care  on  the  part 
of  the  company,  so  that  he  might  attain  the  object  for  which  he  has 
paid  his  fare,  that  of  completing  his  journey  with  ordinary  comfort, 
and  in  personal  safety." 

Pounder's  Case  was  considered  by  the  House  of  Lords  in  Cobb  v. 
G.  W.  By.  ([1894]  A.  C.  419).  Lord  Morris  was  not  disposed  to 
dissent  from  it,  Lords  Watson,  Macnaghten,  and  Shand  expressly 
reserved  their  opinion  as  to  its  correctness,  but  Lord  Selborne  said  (at 
p.  423): — "  If  I  thought  it  necessary  in  the  present  case  to  consider 
the  correctness  of  that  decision,  I  'doubt  whether  I  should  be  prepared 
to  follow  it." 

In  Cobb's  Case  (supra)  a  preliminary  point  of  law  was  tried  as  to 
whether  the  statement  of  claim  disclosed  any  cause  of  action.  The 
plaintiff  alleged  that  he  was  robbed  in  a  railway  carriage  by  a  gang  of 
men  who  were  allowed  to  enter  and  overcrowd  the  carriage.  On  this 
point,  as  stated  above,  it  was  held  that  robbery  was  too  remote  a 
consequence  of  overcrowding  to  entitle  the  plaintiff  to  recover.  The 
plaintiff  further  alleged  that  he  forthwith  complained  to  the  station- 
master,  who  refused  to  detain  the  train  to  permit  the  plaintiff  to  give 
the  men  into  custody  and  have  them  searched,  but  immediately  on 
receipt  of  the  complaint  gave  the  signal  for  the  train  to  start,  whereby 
the  plaintiff  was  prevented  from  recovering  his  property,  which  was  still 
in  the  carriage  when  the  train  started  and  would  have  been  recovered 
if  search  had  been  made.  The  plaintiff  further  alleged  that  a  large 
force  of  police  was  present  ready  and  willing  to  carry  out  the  search 
and  effect  the  arrests.  The  statement  of  claim  was  held  to  disclose 
no  cause  of  action.  What  was  decided  was  that  even  if  the  starting 
of  the  train  was  an  act  of  negligence,  still  it  was  not  such  as  contri- 
buted to  the  robbery,  and  that,  if  the  company  owed  a  duty  to  facilitate 
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the  arrest  and  search,  it  was  owed  to  public  justice  and  not  to  the 
plaintiS. 

6.  The  Law  as  to  the  Proof  of  Actional  Negligence  and  as  to  Con- 
tributory Negligence.- — He  who  alleges  negligence  must  prove  it. 
Even  though,  on  proof  of  certain  facts,  res  ipsa  loquitur,  the  party 
alleging  negligence  must  prove  those  facts  (see  sub-head  8  of  this  note). 
Before,  however,  a  party  is  entitled  to  go  to  the  jury  on  the  issue 
whether  he  has  proved  negligence,  he  must  satisfy  the  judge  that  the 
evidence  on  which  he  asks  the  jury  to  find  negligence  is  sufficient  in 
law  to  justify  such  a  finding.  ' '  The  Judge  has  a  certain  duty  to 
discharge,  and  the  jurors  have  another  and  a  different  duty.  The 
Judge  has  to  say  whether  any  facts  have  been  established  by  evidence 
from  which  negligence  may  be  reasonably  inferred;  and  the  jurors 
have  to  say  whether,  from  those  facts,  when  submitted  to  them, 
negligence  ought  to  be  inferred.  It  is,  in  my  opinion,  of  the  greatest 
importance  in  the  administration  of  justice  that  these  separate 
functions  should  be  maintained,  and  should  be  maintained  distinct.  It 
would  be  a  serious  inroad  on  the  province  of  the  jury,  if,  in  a  case  where 
there  are  facts  from  which  negligence  may  reasonably  be  inferred, 
the  Judge  were  to  withdraw  the  case  from  the  jury  on  the  ground  that, 
in  his  opinion,  negligence  ought  not  to  be  inferred;  and  it  would,  on 
the  other  hand,  place  in  the  hands  of  the  jurors  a  power  which  might 
be  exercised  in  the  most  arbitrary  manner,  if  they  were  at  liberty 
to  hold  that  negligence  might  be  inferred  from  any  state  of  facts  what- 
ever "  (Lord  Cairns,  L.C.,  Metropolitan  Ry.  v.  Jackson  (1877)  3  A.  C. 
193,  at  p.   197). 

But  the  function  of  the  Judge  is  not  limited  to  deciding  whether 
the  plaintiff  has  established  a  prima  facie  case  of  negligence  in  some 
respect  against  the  defendant :  "as  between  the  plaintiff  and  the 
defendant,  however,  evidence  of  negligence  which  cannot  be  reasonably 
deemed  the  cause  of  his  injury  is  plainly  the  same  thing  as  a  total 
want  of  evidence"  (Pollock  on  Torts  (2nd  ed.),  at  p.  338).  It  may, 
therefore,  be  the  duty  of  a  Judge  to  withdraw  a  case  from  the  jury  on 
the  ground  that  the  negligence  proved  was  not  the  proximate  or 
decisive  cause  of  the  injury :  of  such  a  case  Metropolitan  Ry.  v. 
Jackson  (supra)  is  itself  an  example.  This  is  not  to  say  that  the 
question  of  causation  is  a  question  of  law :  on  the  contrary,  it  is  a 
question  of  fact,  but,  like  the  direct  issue  of  negligence,  the  jury 
cannot  be  asked  to  find  it  in  plaintiff's  favour  unless  there  be  evidence 
to  support  such  a  finding.  Now  among  intervening  acts  which  may 
sever  the  chain  of  causation  between  the  defendant's  negligence  and 
the  plaintiff's  injury  are  the  acts  of  the  plaintiff  himself.  There  is  no 
doubt  that  a  case  of  this  kind  may  arise  when  the  duty  of  the  Judge 
is,  upon  this  consideration  alone,  to  withdraw  the  case  from  the  jury. 
' '  The  appellants  contend  that  even  assuming  that  there  was  negligence 
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on  their  part  in  not  whistling,  still,  that  on  the  facts,  which  were  not  in 
controversy,  the  Judge  should  have  ordered  the  verdict  to  be  entered 
for  them,  because  the  deceased  either  did  see  or  might  have  seen  the 
advancing  train,  and  it  was  therefore  his  carelessness  and  not  that  of 
the  appellants  which  caused  the  accident.  My  Lords,  I  should  by  no 
means  wish  to  say  that  a  case  in  which  such  a  course  should  be  taken 
might  not  arise,  and  indeed  had  the  facts  in  the  present  case  been 
only  slightly  different  from  what  they  are,  I  should  have  been  disposed 
to  accede  to  the  appellants'  argument.  If  a  railway  train,  which  ought 
to  whistle  when  passing  through  a  station,  were  to  pass  through  with- 
out whistling,  and  a  man  were,  in  broad  daylight,  and  without 
anything,  either  in  the  structure  of  the  line  or  otherwise,  to  obstruct 
his  view,  to  cross  in  front  of  the  advancing  train  and  to  be  killed,  I 
should  think  the  Judge  ought  to  tell  the  jury  that  it  was  the  folly  and 
recklessness  of  the  man,  and  not  the  carelessness  of  the  company, 
which  caused  his  death.  This  would  be  an  example  of  what  was 
spoken  of  in  this  House  in  the  case  of  Jackson  v.  Metropolitan  Ry. 
(supra),  an  incuria,  but  not  an  incuria  dans  locum  injuria;.  The  jury 
could  not  be  allowed  to  connect  the  carelessness  in  not  whistling  with 
the  accident  to  the  man  who  rushed,  with  his  eyes  open,  on  his  own 
destruction"  (Lord  Cairns,  L.C.,  Dublin,  Wicklow  &  Wexford  Ry.  v. 
Slattery  (1878)  3  A.  C.  1155,  at  p.  1166). 

It  seems  at  first  sight  that  the  withdrawal  of  such  a  case  from  the 
jury  involves  that  the  Judge  himself  decides  a  question  of  fact,  namely, 
that  negligence — the  plaintiff's  contributory  negligence — is  proved. 
This  is  not,  however,  the  only,  or,  it  is  submitted,  the  proper,  way  to 
regard  the  matter.  Lord  Penzance,  in  Slattery' s  Case  (supra,  at 
pp.  1177-8),  thus  describes  the  process: — "  Now  what  I  will  ask  your 
Lordships  to  observe  in  respect  of  these  cases  is  this :  that  in  all  of 
them  the  question  which  the  Court  was  deciding  was  not  whether  the 
plaintiff  was  negligent,  but  whether  there  was  evidence  to  go  to  the 
jury  of  negligence  by  the  defendants  such  as  caused  the  injury.  In 
discussing  such  a  matter  it  is  inevitable,  in  many  cases,  that  the 
conduct  of  the  plaintiff  should  come  in  question,  not  for  the  purpose 
of  establishing  contributory  negligence  on  his  part  (a  question  which 
does  not  arise  and  is  immaterial  except  upon  the  assumption  that  the 
accident  was  in  some  degree  caused  by  the  defendants'  negligence), 
but  for  the  purpose  of  tracing  the  true  cause  of  the  accident,  and 
thereby  discovering  whether  the  evidence,  referring  the  accident  to 
the  defendants'  negligence,  is  of  such  a  character  that  it  ought  to  be 
submitted  to  the  jury.  One  method  of  proving  that  a  thing  is  not 
black  is  by  proving  that  it  is  white,  and  one  mode  of  establishing  that 
an  accident  was  in  no  degree  caused  by  the  negligence  of  the  defendants 
is  by  proof  that  it  was  wholly  arid  entirely  caused  by  the  negligent 
conduct  of  the  plaintiff  himself.     But  in  such  a  method  of  reasoning 
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the  negligence  of  the  defendants'  conduct  is  so  little  in  issue  that  it 
is  really  immaterial;-  for  if  the  accident  was  wholly  caused  by  the 
plaintiff's  own  conduct,  to  the  exclusion  of  any  other  cause,  it  could 
not  in  any  degree. have  been  caused  by  the  defendants'  negligence, 
and  so  the  quality  or  character  of  the  defendants'  conduct,  whether 
negligent  or  imprudent,  or  wise  or  careful,  is  wholly  beside  the 
question."     Lord  Coleridge  (at  p.  1198)  expresses  a  similar  view. 

This  theory  has  not  escaped  criticism,  but  a  great  deal  of  such 
criticism  seems  to  rest  on  a  misunderstanding  of  it.  The  decision  of 
the  House  of  Lords  in  Wakelin  v.  L.  &  8.  W.  By.  ( (1886)  12  A.  C.  41) 
is  perfectly  consistent  with  it.  The  dead  body  of  a  man  was  found 
at  night  on  a  railway  crossing.  The  company  admitted  that  he  was 
killed  by  a  train,  and  it  was  shown  that  the  train  carried  headlights 
but  did  not  whistle  on  approaching  the  crossing.  The  House  of  Lords 
held  that  assuming  (without  deciding)  that  there  was  evidence  of 
negligence  on  the  part  of  the  company,  yet  there  was  no  evidence  to 
connect  such  negligence  with  the  accident,  and  that,  therefore,  there 
was  no  case  to  go  to  the  jury.  But  the  case  of  Dewey  v.  L.  &  8.  W. 
Ry.  (  (1883)  12  Q.  B.  D.  70)  is,  on  the  reasoning  of  the  judgments, 
inconsistent  with  such  a  view.  In  that  case  the  exact  facts  were 
proved  which  were  supposed  by  Lord  Cairns  in  the  passage  quoted 
above.  There  was  some  evidence  of  negligence  against  the  company. 
The  plaintiff  was  non-suited,  and  the  Court  of  Appeal  upheld  the  non- 
suit. Brett,  M.R.,  laid  down  that  the  onus  of  negativing  contributor}' 
negligence  is  on  the  plaintiff,  but  this  view  has  since  been  disapproved 
(Wakelin  v.  L.  &  8.  W.  Ry.,  supra;  White  v.  Barry  (1899)  15  T.  L.  R. 
474;  reversed  on  another  point,  17  T.  L.  E-.  644).  Bowen,  L.J.,  treats 
the  plaintiff's  contributory  negligence  as  the  sole  cause  of  the  accident. 
But  if  he  had  considered  the  plaintiff's  conduct  as  such,  without 
inquiring  whether  it  was  negligent,  it  is  clear  that  he  must  have 
reached  the  same  conclusion :  the  plaintiff's  acts,  considered  merely  as 
acts  and  not  as  possibly  negligent  acts,  clearly  severed  the  chain  of 
causation  between  the  company's  negligence  and  his  injury.  In  Coyle 
v.  G.  N.  Ry.  (I.)  (  (1887)  20  L.  E.  I.  409)  the  deceased,  a  workman 
employed  by  a  contractor  at  a  station,  who  was  well  acquainted  with 
the  locality  and  the  course  of  working,  walked  into  some  moving 
trucks,  which  no  one  who  looked  could  have  failed  to  see,  and  was 
killed.  In  an  action  under  Lord  Campbell's  Act  in  respect  of  his  death 
the  plaintiff  was  non-suited,  and  the  non-suit  was  upheld.  Palles, 
C.B.,  considers  the  view  of  Lord  Penzance,  holds  that  it  is 
supported  by  no  other  authority,  and  rejects  it.  But  the  extraordinary 
fact  is  that  he  considered  that  Lord  Penzance's  theory  would,  in  some 
way,  have  compelled  the  Court  to  set  aside  the  non-suit.  The  Court 
upheld  the  non-suit  on  the  ground  that  the  deceased's  contributory 
negligence  was  the  sole  cause  of  the  accident.     But  on  the  view  which 
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it  rejected  it  would  not  have  been  necessary  ta  consider  the  question 
of  negligence  at  all :  it  would  have  sufficed  to  hold  that  the  act  of  the 
deceased,  regarded  merely  as  an  act  without  the  addition  of  any 
epithet,  was  the  sole  cause  of  the  accident  (as  it  clearly  was),  and  thus 
the  question  of  his  negligence,  in  Lord  Penzance's  phrase,  "  did  not 
arise  and  was  immaterial."  On  the  other  hand,  in  Siner  v.  G.  W.  By. 
( (1869)  L.  E.  4  Ex.  117)  the  distinction  taken  by  Lord  Penzance  is 
fully  recognised.  Judgment  is  entered  for  the  company  on  the  ground 
that  the  plaintiff's  own  act,  without  regard  to  whether  it  was  a 
negligent  act,  was  the  proximate  cause  of  the  injury. 

There  are,  however,  a  number  of  judicial  dicta  of  the  greatest 
weight  which  are,  at  first  sight,  inconsistent  with  the  view  of  Lord 
Penzance,  in  that  they  treat  the  withdrawal  of  the  case  from  the  jury 
as  depending  on  the  fact  that  contributory  negligence  is  proved  {e.g., 
Slattery's  Case,  Lord  Hatherley,  at  p.  1169,  Lord  Blackburn,  at 
pp.  1210-11;  Wakelin's  Case,  Lord  Watson,  at  p.  48,  Lord  Fitzgerald, 
at  p.  52).  If,  however,  the  true  meaning  and  extent  of  the  phrase 
"  contributory  negligence  "  be  kept  in  mind,  views  which  are  apparently 
deeply  conflicting  may  be  reconciled.  Contributory  negligence  is  not 
a  tort :  a  man  owes  no  legal  duty  to  others  to  take  due  care  of  himself, 
nor,  of  course,  can  he  owe  a,  legal  duty  to  himself  to  do  so  (see  Pollock 
on  Torts  (2nd  ed.),  p.  396).  The  establishment  of  negligence  against 
.a  person  involves  that  in  a  certain  state  of  facts  the  Judge  holds  that  a 
duty  rested  upon  that  person  to  take  due  care,  and  the  jury  find  that 
there  was  a  breach  of  that  duty.  The  proof  of  contributory  negligence 
depends  on  considerations  utterly  different.  It  arises  by  way  of 
defence  only,  it  does  not  necessarily  denote  the  breach  of  any  legal 
duty  by  the  plaintiff,  and  it  is  exclusively  relevant  to  the  question  of 
causality.  The  issue  arises  because  it  is  granted  that  one  person  may 
be  injured  through  the  act  of  another  in  circumstances  in  which  the 
injury  is  caused,  as  well  in  contemplation  of  law  as  in  fact,  solely  by 
the  act  of  the  injured  party.  Now  in  many  cases  the  question  whether 
a  plaintiff  has  so  acted  as  to  be  the  proximate  cause  of  his  own 
undoing  depends  on  whether  he  has  acted  with  reasonable  care.  If 
he  has  acted  as  a  reasonable  man  would  act  in  the  circumstances,  the 
connection  between  the  defendant's  negligence  and  his  injury  is 
manifest,  but  not  because  he  owed  a  legal  duty  to  the  defendant  to 
take  care  of  himself,  but  because  the  fact  that  he  has  so  acted  demon- 
strates that'his  injury  is  one  of  the  consequences  of  the  defendant's 
negligence  for  which  the  defendant  cannot  escape  liability.  Now  when 
the  question  of  causality  depends  on  the  quality  of  the  plaintiff's  act, 
it  is  universally  conceded  that  the  matter  niust  be  left  to  the  jury. 
But  where  the  plaintiff  is  shown  to  have  so  acted  that  his  act, 
regarded  simply  as  an  act  and  without  reference  to  its  quality,  is  alone 
the  proximate  cause  of  his  injury,  then  the  case  is  not  to  be  left  to 
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the  jury,  not  because  the  Judge  decides  as  a  fact  that  he  was  negligent 
(for  no  issue  as  to  any  duty  to  take  care  is  in  question),  but  because 
on  the  question  of  causality  there  is  no  case  which  can  be  left  to  the 
jury.  If  a  man  be  run  over  by  a  train  in  an  attempt  to  commit 
suicide  (putting  aside  cases  where  the  train  could  have  been  stopped  in 
time  after  the  man  was  seen)  it  is  not  the  criminal  quality  of  the  act 
which  exonerates  the  company :  the  nature  of  the  act  demonstrates 
that  the  company  is  not  responsible  for  the  accident.  So  in  a  case 
governed  by  the  maxim  volenti  non  fit  injuria,  "  which  stands  outside 
the  defence  of  contributory  negligen.ce  and  is  in  no  way  limited  by  it  " 
(Bowen,  L.J.,  Thomas  v.  Quartermaine  (1887)  18  Q.  B.  D.  685,  at 
p.  697).  If  a  case  be  withdrawn  from  the  jury  on  the  ground  that  the 
plaintiff  has  consented  to  run  the  particular  risk  which  has  resulted  in 
injury,  no  one  supposes  that  the  Judge  in  so  doing  has  in  effect  held 
that  it  was  foolish,  negligent,  or  reckless  in  the  man  so  to  have  con- 
sented. It  is  the  fact  that  he  consented  and  not  the  folly  of  consenting 
which  is  material.  Where  a  man  in  full  possession  of  his  senses,  and 
in  broad  daylight,  is  run  over  by  a  train  which  no  one  who  took  any 
precautions  could  fail  to  have  observed,  it  has  often  been  said  that 
when  he  comes  to  sue  the  company  he  finds  himself  on  the  horns  of  a 
dilemma :  either  he  deliberately  elected  to  run  the  risk,  in  which  case 
the  maxim  volenti  non  fit  injuria  applies;  or  he  took  no  care  or  heed 
whatever,  in  which  case  (unless  there  was  a  negligent  failure  to  stop 
short  of  him)  he  is  the  sole  effective  cause  of  his  own  misfortune  (see 
e.g.,  Mitchell  v.  Caledonian  By.  ((1909)  46  Sc.  L.  B.  517).  Now,  on 
whichever  of  these  grounds  the  Judge  withdraws  the  case  from  the 
jury,  it  is  submitted  that  he  does  not  act  upon  any  decision  of  his  own 
as  to  the  quality  of  the  act  in  fact,  but  upon  a  legal  conclusion  which 
follows  upon  proof  of  the  circumstances  which  brought  about  the 
accident. 

Contributory  negligence  is  only  relevant  to  the  question  of  causality ; 
it  has  nothing  to  do  with  a  breach  of  any  duty  to  take  due  care.  And 
therefore,  whether  the  withdrawal  of  a  case  from  the  jury  is  said  to  be 
based  on  conclusive  proof  of  contributory  negligence,  or  on  the  fact 
that  no  prima  facie  case  is  proved  on  the  issue  as  to  causality,  which, 
it  is  submitted,  is  the  accurate  way  of  stating  it,  still  it  is  clear  that  it 
does  not  involve  that  the  Judge  decides  for  himself  an  issue  of  fact 
as  to  negligence,  for  no  issue  as  to  negligence,  in  the  sense  of  the 
breach  of  a  legal  duty  to  take  care,  is  involved  in  the  question. 
The  extent  of  the  duty  to  take  due  care  which  rests  upon  a  railway 
company  in  various  states  of  fact  is  considered  in  the  following  notes : 
it  remains  to  consider  here  the  decisions  on  the  question  of  contributory 
negligence  in  cases  where  there  is  a  question  for  the  jury  as  to  whether 
the  plaintiff  has  acted  with  reasonable  care  or  not. 

In  Tuff  v.    Warman   ((1858)   5   C.    B.    (N.    S.)   573,   at  p.    585) 
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Wightman,  J.,  in  delivering  the  judgment  of  the  Exchequer  Chamber, 
says : — "  It  appears  to  us  that  the  proper  question  for  the  jury  in  this 
case,  and  indeed  in  all  others  of  the  like  kind,  is,  whether  the  damage 
was  occasioned  entirely  by  the  negligence  or  improper  conduct  of  the 
defendant,  or  whether  the  plaintiff  himself  so  far  contributed  to  the 
misfortune  by  his  own  negligence  or  want  of  ordinary  and  common 
care  and  caution  that,  but  for  such  negligence  or  want  of  ordinary 
care  and  caution  on  his  part,  the  misfortune  would  not  have  happened. 
In  the  first  case,  the  plaintiff  would  be  entitled  to  recover;  in  the 
latter,  not;  as,  but  for  his  own  fault,  the  misfortune  would  not  have 
happened.  Mere  negligence  or  want  of  ordinary  care  or  caution  would 
not,  however,  disentitle  him  to  recover,  unless  it  were  such  that,  but 
for  that  negligence  or  want  of  ordinary  care  and  caution,  the  misfortune 
could  not  have  happened ;  nor,  if  the  defendant  might  by  the  exercise 
of  care  on  his  part  have  avoided  the  consequences  of  the  neglect  or 
carelessness  of  the  plaintiff."  The  last  proposition  is  that  which  has 
given  rise  to  the  most  difficulty,  and  the  rule  is  restated  by  Lord 
Penzance  in  Radley  v.  L.  &  N.  W.  By.  ( (1876)  1  A.  C.  754,  at  p.  759) 
with  special  reference  to  this  aspect  of  the  question.  "  The  plaintiff  in 
an  action  for  negligence  cannot  succeed  if  it  is  found  by  the  jury  that 
he  has  himself  been  guilty  of  any  negligence  or  want  of  ordinary  care 
which  contributed  to  cause  the  accident.  But  there  is  another  proposi- 
tion equally  well  established,  and  it  is  a  qualification  upon  the  first, 
namely,  that  though  the  plaintiff  may  have  been  guilty  of  negligence, 
and  although  that  negligence  may,  in  fact,  have  contributed  to  the 
accident,  yet  if  the  defendant  could  in  the  result,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  the  mischief  which  happened, 
the  plaintiff's  negligence  will  not  excuse  him." 

When  these  principles  are  applied  to  the  cases  of  persons  who  are 
run  over  by  railway  trains,  it  follows  that  if  the  train  could  have  been 
stopped  before  the  place  of  collision  after  the  injured  person  was  seen, 
or  ought  to  have  been  seen,  by  those  in  charge  of  the  train,  the  plain- 
tiff's contributory  negligence  is  no  answer  to  an  action  based  on  the 
omission  to  stop  in  time.  Thus  Lord  Dunedin,  in  applying  the  rule  in 
Radley' s  Case  to  a  case  where  men  were  run  over  by  a  train,  says:  — 
The  negligence  of  the  defender  there  referred  to  must  be  a  second 
negligence  following  upon  the  pursuer's  contributory  negligence;  it 
cannot  be  the  original  act  of  negligence,  or  there  would  never  be  such 
a  plea  as  contributory  negligence  at  all.  In  order  to  bring  a  case 
under  the  rule  in  Radley,  there  must  be  (1)  negligence,  (2)  contributory 
negligence,  (3)  an  ensuing  act  of  negligence  without  which  the  accident 
would  not  have  happened  "  (Mitchell  v.  Caledonian  Ry.  (1909)  46 
Sc.  L..  K.  517,  at  p.  519).  Lord  Dunedin  clearly  has  in  mind  a  case 
where  the  alleged  acts  of  negligence  were  not  contemporaneous,  and 
the  result  at  which  he  arrives  is  often  stated  in  another  form,  namely, 
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that  the  act  of  negligence  last  in  point  of  time  but  for  which  the 
accident  would  not  have  happened  is  in  law  the  proximate  cause 
thereof.  Thus,  if  a  train  is  negligently  started  as  an  intending 
passenger  is  in  the  act  of  boarding  it,  but  the  passenger  nevertheless 
persists  in  his  attempt  to  enter  and  is  injured,  it  may  well  be  that 
this  latter  act  of  negligence  on  his  part  is  the  proximate  cause  of  his 
injury  (Avis  v.  G.  E.  Ry.  (1892)  8  T.  L.  B.  693).  Where  both  parties 
were  negligent,  and  the  respective  acts  of  negligence  continued  till 
the  moment  of  the  accident,  or  the  party  .upon  whom  the  onus  lies 
cannot  establish  that  the  other  party  could  have  avoided  the  accident 
by  the  exercise  of  due  care  at  a  time  subsequent  to  that  when  his  own 
negligence  ceased,  neither  party  can  recover  from  the  other  (Reynolds 
v.   Thomas  Tilling,  Ltd.   (1903)  19  T.  X,.  E.   539). 

But  a  test  based  wholly  on  time  is  insufficient.  In  British. 
Columbia,  Electric  Ry.  v.  Loach  ([1916]  1  A.  C.  719)  the  defendant's 
electric  car  was  approaching  a  highway  crossing  at  too  great  a  speed. 
A  person  was  upon  the  crossing,  and  the  circumstances  in  which  he 
was  there  established  contributory  negligence  on  his  part.  But  if  the 
car  had  not  been  sent  out  on  the  line  with  defective  brakes,  it  could 
have  been  stopped  when  the  driver  saw  the  person  on  the  crossing  in 
time  to  avert  the  accident.  It  was  not  so  stopped,  and  the  latter  was 
killed.  His  representative  was  held  entitled  to  recover  against  the 
company.  The  original  act  of  want  of  care  was  the  sending  out  of 
the  car  in  an:  unfit  state,  but  the  breach  of  duty  took  place  when,  by 
reason  of  the  condition  of  the  car,  it  could  not  be  pulled  up  in  time  to 
avert  the  collision. 

A  carrier  may  be  liable  if,  by  reason  of  an  emergency  due  to  his 
negligence,  a  passenger  injures  himself  in  doing  something  which  he 
reasonably  but  erroneously  believes  to  be  necessary  for  his  own  safety 
(Jones  v.  Boyce  (1816)  1  Stark.  492).  There  must  be  reasonable 
cause  for  alarm,  and  the  act  of  the  injured  party  must  be  one  which, 
having  regard  to  the  circumstances,  cannot  be  regarded  as  an  act  of 
pure  rashness  (Kearney  v.  G.  8.  &  W.  Ry.  (1886)  18  L.  B,  I.  303). 
If  the  act  be  one  which,  even  in  the  circumstances  assumed  to  exist, 
no  reasonable  person  would  attempt,  it  must  necessarily  sever  the 
chain  of  causation  between  the  carrier's  negligence  and  the  injury. 

Cases  where  the  carrier's  negligence  has  produced,  not  a  state  of 
actual  danger,  but  a  state  of  inconvenience  to  his  passengers — for 
instance  where  a  carriage  door,  owing  to  its  defective  construction,  flies 
open  during  a  journey — raise  questions  of  much  greater  difficulty.  If 
the  act  of  the  passenger  who  attempts  to  rectify  matters  is  found  to  be 
a  reasonable  act  in  the  circumstances,  then  the  carrier  will  be  liable 
if  he  is  injured  in  making  the  attempt.  If  the  act  be  unnecessary 
and  rash,  then  the  carrier's  negligence  is  not  the  proximate  cause  of 
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his  injury  (Adams  v-  L.  &  Y.  By.  (1869)  L.  E.  4  C.  P.  739;  Gee  v.* 
Metropolitan,  By.  (1873)  L.  E.  8  Q.  B.  161,  Kelly,  C.B.,  at  p.  171). 

When  two  adult  persons  are  put  in  peril  through  the  negligence  of 
a  third,  although  neither  of  the  two  owes  a  legal  duty  to  the  other  to 
try  to  save  him,  it  seems  that,  if  one  in  injured  through  attempting  to 
save  the  other,  a  finding  of  fact  that  his  act  was  not,  in  view  of  its 
motive,  an  act  of  contributory  negligence  may  be  supported  (Woods 
v.  Caledonian  By.  (1886)  23  Sc.  L.  E.  798;  Wilkinson  v.  Kinneil 
Oannel  &  Coking  Co.  (1897)  34  Sc.  L.  E.  533). 

When  there  ~  intervenes  between  the  defendant's  act  and  the 
plaintiff's  injury  the  act  of  an  independent  third  party,  without  which 
the  injury  would  not  have  happened,  the  mere  fact  that  the  third 
party's  act  was  negligent  affords  the  defendant  no  excuse  (Harrison  v. 
G.  N.  By.  (1864)  3  H.  &  C.  231;  Bigby  v.  Hewitt  (1850)  5  Ex.  240; 
Clark  v.  Chambers  (1878)  3  Q.  B.  D.  327;  Sullivan  v.  Creed   [1904] 

2  I.  E.  317).  But  the  act  may  be  an  a-ct  of  independent  volition,  riot 
reasonably  to  be  anticipated,  and  in  such  a  case  the  defendant's 
negligence  may  be  held  not  to  be  the  proximate  cause  of  the  plaintiff's 
injury  (McDowell  v.  G.  W.  By.   [1903]  2  K.  B.  331). 

The  knowledge  of  the  plaintiff,  in  which  term  is  included  the 
measure  of  his  understanding,  and  the  extent  to  which  he  is  aware  of 
the  course  of  business  at  the  place  where  he  is  injured,  are  very 
material  to  the  question  whether  he  has  been  guilty  of  contributory 
negligence.  Thus  an  act  which  would  amount  to  contributory  negligence 
in  a  person  of  full  age  may  not  do  so  in  the  case  of  a  child,  because  he 
may  lack  either  the  capacity  to  take  due  care  or  the  knowledge  of  the 
standard  of  care  which  the  circumstances  require  (Lynch  v.  Nurdin 
(1841)  1  Q.  B.  30;  Lygo  v.  Newbold  (1854)  9  Ex.  302;  Lay  v.  M.  Ry. 
(1876)  34  L.  T.  30).  Knowledge  in  an  adult  of  the  course  of  business 
at  the  place  where  he  is  injured  may  operate  to  establish  his  con- 
tributory negligence  or  to  disprove  it.     Thus  in  Slattery's  Case  ( (1878) 

3  A.  C.  1155)  both  sides  relied  on  the  fact  that  the  deceased  was 
familiar  with  the  working  of  the  station — the  company  in  support  of 
its  contention  that  he  well  knew  that  the  express  was  due,  and  should, 
therefore,  have  taken  special  precautions  to  see  that  the  line  was 
clear;  and  the  plaintiff  to  assist  her  argument  that,  as  the  express 
always  whistled,  the  deceased  was .  entitled  to  assume  that  in  the 
absence  of  whistling  it  was  not  approaching.  When  a  woman  was 
injured  in  getting  out  of  a  carriage  owing  to  the"  distance  between  the 
footboard  and  the  platform,  the  company  was  allowed  to  call  evidence 
that  a  large  number  of  platforms  in  the  district  were  of  the  same 
height.  Such  evidence  could  not  be  used  directly  to  disprove 
negligence,  but  was  directed  to  showing  that  there  was  nothing  in  the 
nature  of  a  trap,  and  that  the  conditions  were  such  as  the  plaintiff 
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ought  to  have  anticipated   (Manning  v.   L.   &.  N.    W.   Ry.   (1907)  23 
T.  L.  E.  222). 

7.  The  Absence  of  Precautions  Required  by  Statute  as  Evidence  of 
Negligence. — Whether  a  person  who  is  injured  by  the  failure  of  another 
person  to  carry  out  a  statutory  duty  can  sue  in  respect  of  such  breach 
of  duty  depends  on  a  variety  of  considerations,  some  of  which  are  not 
germane  to  this  work.  Where  the  statutory  duty  is  imposed  for  the 
protection  of  a  particular  class,  for  instance,  passengers  by  railway,  or 
persons  lawfully  on  or  near  the  railway  company's  property,  a  person 
who  is  within  the  class  who  suffers  injury  by  reason  of  the  company's 
failure  to  perform  the  statutory  duty  may  have  a  right  of  action 
against  the  railway  company.  The  first  question  is,  therefore,  whether 
an  injured  person  is  within  the  class  for  whose  protection  the  duty  is 
imposed.  When  the  statutory  duty  is  imposed  for  a  particular  pur- 
pose, and  the  damage,  though  a  consequence  of  the  neglect  of  the 
statutory  requirement,  is  of  a  kind  wholly  outside  the  contemplation 
of  the  statute,  the  person  who  sustains  the  damage  cannot  recover 
merely  because  the  statute  is  infringed  (Gorris  v.  Scott  (1874)  L.  B. 
9  Ex.  125;  M'AlUster  v.  Ayr  Steam  Shipping  Co.  (1910)  44 
I.  L.  T.  106). 

The  duty  under  section  68  of  the  Eailways  Clauses  Act,  1845,  to 
make  and  maintain  accommodation  and  other  works  is  owed  by  a  rail- 
way company  solely  to  the  adjoining  owners  and  occupiers.  Such  a 
one  can  sue  the  company  if,  through  breach  of  the  obligation,  his 
animals  are  killed  on  the  railway  (Corry  v.  G.  W  Ry.  (1881)  7  Q.  B.  D. 
322;  Brooks  v.  L.  &  N.  W.  Ry.  (1884)  33  W.  E.  167).  But  as  between 
the  railway  company  and  Si  passenger  who  is  injured  through  the  train 
in  which  he  is  colliding  with  an  animal  on  the  line,  section  68  is 
irrelevant :  no  duty  to  fence  is  owed  to  him  by  the  company,  but  the 
company  is  under  the  ordinary  common  law  duty  to  use  all  due  care 
to  prevent  trains  coming  into  collision  with  straying  animals  or  any- 
thing else  (Buxton  v.  N.  E.  Ry.  (1868)  L.  E.  3  Q.  B.  549).  This 
duty  is  in  no  way  affected  if  the  company  has,  as  it  may  do,  contracted 
out  of  its  duty  to  adjoining  owners  and  occupiers  to  maintain  fences  or 
other  works. 

But  the  more  difficult  question  which  commonly  arises  in  these 
cases  is  whether,  granted  that  the  Breach  of  the  statutory  duty  may 
be,  or  may  be  evidence  of,  a  breach  of  the  duty  to  take  due  care  which 
is  owed  to  the  plaintiff,  the  breach  is  in  truth  the  proximate  cause  of 
his  injury.  Where  the  statutory'  duty  is  imposed  for  the  safety  of 
persons  lawfully  on  the  company's  premises,  or  in  its  trains,  and  an 
accident  happens  while  the  company  was  in  breach  of  such  duty,  a 
finding  by  the  jury  that  the  breach  of  duty  contributed  to  the  plaintiff's 
injury  will  not  lightly  be  set  aside.  In  Blamires  v.  L.  &  Y.  Ry. 
( (1873)  L.  E.  8  Ex.  283)  the  facts  were  that  a  train  was  derailed  and 
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the  plaintiff  was  injured.  The  train  was  one  to  which  section  22  of 
the  Eegulation  of  Railways  Act,  1868,  applies  (see  title  CXXX) :  that  is 
to  say,  the  company  was  bound  to  provide  and  maintain  efficient  means 
of  communication  on  the  train  between  passengers  and  its  servants  in 
charge  thereof.  No  such  means  were  provided,  and  the  jury  found 
that  this  conduced  to  the  accident.  There  was  evidence  that  passengers 
were  aware  before  the  company's  servants  that  something  was  wrong, 
and  that  they  tried  ineffectually  to  communicate  with  the  guard.  It 
was  also  proved  than  an  efficient  means  of  communication  was  known, 
and  was,  in  fact,  provided  by  the  company  on  other  trains.  The 
verdict  was  upheld.  Woods  v.  Caledonian  By.  ( (1886)  23  Sc.  L.  E. 
798)  is  a  very  strong  case  indeed,  which  was  decided  with  reference  to 
the  section  of  the  Scottish  Railways  Clauses  Act  which  corresponds 
with  section  47  of  the  English  Act.  This  section  provides  that  the 
gates  at  level-crossings  over  highways  shall  be  kept  "  constantly 
closed  ' '  across  the  road  except  when  traffic  is  passing.  The  company 
in  fact  never  closed  the  gates  across  the  road,  but  a  footbridge  was 
provided,  and  a  man  was  stationed  at  the  crossing  to  warn  persons  of 
danger.  He  did  in  fact  warn  the  deceased  not  to  cross,  but  she 
nevertheless  did  so  and  was  killed.  Her  representative  recovered  in 
an  action  against  the  company,  and  the  Court  of  Session  refused  to 
disturb  the  verdict,  holding  that  it  was  competent  for  the  jury  to  find 
that  the  breach  of  the  statutory  duty  was  the  proximate  cause  of  her 
death.  In  Williams  v.  G.  W.  By.  (  (1874)  L.  R.  9  Ex.  157)  the  facts 
were  these:  a  footpath  crossed  the  railway  on  the  level,  and  the  com- 
pany, in  breach  of  its  statutory  duty  under  section  61  of  the  Railways 
Clauses  Act,  1845,  omitted  to  maintain  stiles  at  the  crossing.  The 
plaintiff,  a  young  child,  was  found  injured  on  the  line  near  the  cross- 
ing, there  being  no  evidence  as  to  how  he  got  there.  At  the  trial  the 
plaintiff  was  non-suited,  but  the  non-suit  was  set  aside  on  the  ground 
that  the  question  whether  the  breach  of  the  statutory  duty  was  the 
proximate  cause  of  the  injury  must  be  left  to  the  jury.  As  to  the 
liability  of  a  company  for  failure  to  fence  at  a  level-crossing  see 
Charman.  v.  S.  E.  By.  ((1888)  21  Q.  B.  D.  524).  Section  47  of  the 
Act  of  1845  does  not  compel  a  railway  company  to  fasten  the  gates 
when  closed  across  the  road  at  a  highway  crossing,  and,  therefore,  an 
omission  to  do  so  in  a  particular  case,  even  though  the  practice  is  to 
do  so,  constitutes  no  evidence  of  negligence,  unless  the  fact  that  the 
gates  are  unfastened  has  come  to  be  regarded  as  a  representation  by 
the  company  that  no  train  is  approaching  (Skelton  v.  L.  &  N.  W.  By. 
(1867)  L.  R.  2  C.  P.  631,  Willes,  J.,  at  p.  636).  But  it  is  necessary  to 
point  out  that  a  carrier  of  persons  is  under  no  higher  liability  in  any 
case  than  to  take  due  care ;  he  is  not  an  insurer  of  his  passengers  even 
against  breaches  of  statutory  duty,  and,  therefore,  proof  of  such  a 
breach  is  never  in  itself  conclusive.     And,  consequently,  proof  that  the 
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duty  is  reasonably  capable  of  being  carried  out  is  material  in  such  cases 
(as  it  would  not  be  in  proceedings  to  enforce  the  statute),  because  the 
ultimate  question  is  always  whether  in  fact  there  has  been  a  failure  to 
take  due  and  reasonable  care.  In  Blamires  v.  L.  &  Y.  Ry.  (supra) 
evidence  of  a  Board  of  Trade  recommendation  was  admitted,  apparently 
to  show  the  standard  to  which  the  Board  considered  that  a  prudent 
railway  company  ought  to  attain.  '  This  is,  it  is  submitted,  a  question- 
able practice :  that  every  failure  by  a  railway  company  to  adopt  a 
recommendation  of  an  inspecting  officer  of  railways  affords  some 
evidence  of  negligence  is  a  proposition  hardly  capable  of  being 
supported. 

8.  When  the  Maxim  "  Res  Ipsa  Loquitur  "  is  Applicable. — Erie, 
C.J.,  lays  down  the  general  rule  in  these  terms: —  "  When  the  thing 
is  shewn  to  be  under  the  management  of  the  defendant  or  his 
servants,  and  the  accident  is  such  as,  in  the  ordinary  course  of  things, 
does  not  happen  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from  want  of  care  "  (Scott  v. 
London  Dock  Co.  (1865)  3  H.  &  C.  596).  It  is  submitted  that  the 
proper  way  to  regard  the  rule  is  not  that  it  is  a  rule  of  law  which  com- 
pels the  defendant  in  certain  cases  to  disprove  negligence,  but  as  a 
rule  which  authorises  a  presumption  of  negligence  to  be  drawn  upon 
proof  of  certain  facts,  although  those  facts  do  not  establish  how  the 
accident  happened,  and  the  consequence  of  which  is  that  the  defen- 
dant may  be  held  liable  unless  he  shows  that  the  presumption  of 
negligence  is  unjustified.  The  rule  as  formulated  by  Erie,  C.J.,  has 
been  held  applicable  in  the  case  of  railway  accidents  (Palles,  C.B., 
Flannery  v.  Waterford  &  Limerick  Ry.  (1877)  I.  E.  11  C.  L.  30),  but 
with  an  important  qualification,  namely,  that  it  is  not  the  case  that, 
on  proof  of  a  railway  accident  of  any  kind,  res  ipsa  loquitur.  In 
certain  classes  of  accident  the  rule  undoubtedly  applies.  When  two 
trains  collide  on  the  same  line  of  rails  (and,  doubtless,  the  same 
principle  applies  if  they  collide  at  the  fouling-point  of  converging  lines) 
res  ipsa  loquitur  (Skinner  v.  L.  B.  &  S.  C.  Ry.  (1850)  5  Ex.  787). 
Nor  is  the  plaintiff  bound  to  prove  that  the  train  in  fault  was  the  train 
of  the  defendant  company :  if  such  train  was  the  train  of  a  company 
exercising  running  powers,  and  the  whole  fault  lay  with  those  in  charge 
of  it,  that  is  a  matter  of  defence  which  the  plaintiff  is  not  called  upon 
to  negative  in  advance  (Ayles  v.  S.  E.  Ry.  (1868)  L.  B.  3  Ex.  146). 
Likewise,  when  a  train  runs  into  buffer-stops  there  is  prima  facie 
evidence  of  negligence  (Burke  v.  M.  S.  &  L.  Ry.  (1870)  22  L.  T.  442). 
But  where  a  collision  takes  place  between  trains  on  parallel  lines, 
owing  to  the  load  of  a  wagon  in  one  of  them  coming  adrift,  no  prima 
facie  case  of  negligence  is  shown :  the  plaintiff  is  bound  to  prove  that 
the  shifting  of  the  load  was  due  to  negligent  loading  (Hanson  v.  L.  & 
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Y.  By.  (1972)  20  W.  E.  297).  Similarly,  where  a  passenger  is  injured 
through  a  collision  between  a  train  and  animals  on  the  line,  the  case  is 
not  one  where  res  ipsta  loquitur :  the  plaintiff  must  prove  that  the 
presence  of  the  animals  on  the  line,  or  the  failure  to  stop  short  of 
them,  was  due  to  the  company's  negligence  (Patchell  v.  Irish  North 
Western.  By.  (1871)  I.  E.  6  C.  L.  117).  It  seems  that  the  fact  that  a 
train  is  derailed  speaks  for  itself.  Carpue  v.  L.  B.  &  S.  C.  By. 
( (1844)  5  Q.  B.  747)  was  a  case  of  derailment.  Lord  Denman,  C.J., 
directed  the  jury  that  "  it  having  been  shown  that  the  exclusive 
management,  both  of  the  machinery  and  the  railway,  was  in  the  hands 
of  the  defendants,  it  was  presumable  that  the  accident  arose  from 
their  want  of  care,  unless  they  gave  some  explanation  of  the  cause  by 
which  it  was  produced."  This  direction  has  been  criticised  (see 
Hanson  v.  L.  &  Y .  By.,  supra),  in  that  it  suggests  that  on  proof  of  any 
accident  res  ipsa  loquitur.  But  while  it  may  be  open  to  criticism  as  a 
general  statement  of  the  law,  it  appears  that,  directed  to  a  case  of 
derailment,  it  is  correct  (Flannery  v.  Waterford  &  Limerick  By.  (1877) 
I.  E.  11  C.  L.  30).  Of  course,  if  the  plaintiff  can  prove  that  the 
derailment  was  caused  by  the  laying  of  a  rail  which  the  company's 
servants  knew  to  "be  defective,  no  question  can  arise  as  to  his  not 
having  proved  a  sufficient  case  (Pymv.  G.  N.  By.  (1861)2  F.  &  F.  619). 

When  a  passenger  suffers  injury  through  a  carriage  door  flying  open, 
if  he  has  not  acted  unreasonably  in  treating  it  as  secure,  res  ipsa 
loquitur  (Gee  v.  Metropolitan  By.  (1873)  L.  E.  8  Q.  B.  161; 
Biohards  v.  G.  E.  By.  (1873)  28  L.  T.  711;  Cooper  v.  Caledonian.  By. 
(1902)  4  Sess.  Cas.  (5th  Ser.)  880,  where  the  door  was  not  touched 
at  all).  But  the  fact  that  a  window  falls  unexpectedly  and  injures 
a  passenger's  hand  does  not,  in  itself,  establish  a  prima  facie  case  of 
negligence  against  the  company  (Murray  v.  Metropolitan.  Distric-t  By. 
(1873)  27  L.  T.  762).  If  a  train  is  stopped  violently  and  passengers 
are  injured,  res  ipsa  loquitur  (Angus  v.  L.  T.  &  S.  By.  (1906)  22 
T.  L.  E.  222),  and,  even  though  the  violent  stopping  was  necessary  to 
avoid  running  over  a  man  on  the  line,  the  company  will  be  liable  if  it 
was  owing  to  its  negligence  that  the  man  was  on  the  line  at  all.  It 
has  also  been  held  evidence  of  negligence  when  a  train  starts  without 
giving  passengers  time  to  get  in  or  out  (Gemmell  v.  G.  &  8.  W  By. 
(1881)  18  Sc.  L.  E.  627),  and  where,  after  an  invitation  to  alight,  the 
train  is  suddenly  jerked  owing  to  the  brake  being  released  (L.  &  N.  W. 
By.  v.  Hellawell  (1872)  26  L.  T.  557).  There  is,  however,  a  remark- 
able decision  of  the  Court  of  Session  which  should  be  compared  with 
the  last  case.  A  train,  stopped  opposite  the  platform  at  a  terminal 
station  :  the  pursuer  rose  to  get  his  bag  out  of  the  rack  :  the  train  gave 
a  sudden  jerk,  and  he  was  thrown  down  and  suffered  severe  injuries. 
It  was  held  that  on  these  facts  the  company  was  not  liable,  as  all 
persons  were  bound  to  be  on  their  guard  against  the  unexpected  start- 
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ing  of  a  train,  and  as  the  mere  fact  that  the  train  had  stopped  at  a 
terminal  platform  was  not  an  invitation  to  alight  (Goldberg  v.  G.  & 
S.  W.  Ry.  [1907]  S.  C.  1035). 

Where  injury  is  alleged  to  have  taken  place  from  the  improper  con- 
struction of  an  embankment,  on  proof  that  the  embankment  gave  way, 
res  ipsa  loquitur  (G.  W  Ry.  of  Canada  v.  Braid  (1863)  1  Moo.  P.  C. 
(N.  S.)  101).  When  a  public  road  crosses  a  railway,  either  on  the 
level  or  otherwise,  the  company  is  bound  to  maintain  its  works,  be 
they  level-crossing  or  bridge,  in  such  condition  that  the  public  may  use 
them  in  reasonable  security.  So  when  a  vehicle  was  injured  owing  to 
the  condition  of  a  level  crossing  (Oliver  v.  N.  E.  Ry.  (1874)  L.  E.  9 
Q.  B.  409),  or  when  a  brick  fell  out  of  the  bridge  carrying  the  railway 
on  to  a  passer-by  on  the  road  below  (Kearney  v.  L.  B.  &  S.  C.  Ry. 
(1871)  L.  E.  6  Q.  B.  759),  a  prima  facie  case  of  negligence  was  held  to 
be  established.  But  where  injury  was  caused  by  the  condition  of  a 
level-crossing,  it  was  held  that  proof  of  constant  and  recent  inspection 
rebutted  the  presumption  of  negligence  (Bell  v.  Caledonian.  Ry.  (1904) 
4  Sess.  Cas.  (5th'  Ser.)  431). 

9.  Duty  of  a  Railway  Company  with  Regard  to  the  Condition  of 
its  Premises. — A  company  does  not,  of  course,  insure  that  its  stations 
and  works  are  safe :  its  duty  is  to  take  reasonable  care  that  they  are 
reasonably  safe  for  persons  using  them  in  the  ordinary  and  customary 
manner  and  with  reasonable  care  (Cornman  v.  Eastern  Counties  Ry. 
(1859)  4.H.  &  N.  781;  Toomey  v.  L.  B.  &  8.  C.  Ry.  (1857)  3  C.  B. 
(N.  S.)  146;  Rigg  v.  M.  S.  &,  L.  Ry.  (1866)  14  W.  E.  834;  Norman  v. 
G.  W.  Ry.  [1915]  1  K.  B.  584).  Among  the  persons  who  may  be 
expected  to  be  lawfully  upon  the  company's  premises  are  children,  and 
it  may  be  negligence  to  leave  an  unfenced  hole  through  which  a  child 
could  fall  though  an  adult  could  not  (Lay  v.  M.  Ry.  (1876)  34  L.  T. 
30).  The  company  must  take  reasonable  precautions  against  dangers 
of  which  it  has  knowledge,  particularly  those  inseparable  from  the  use 
of  locomotives  and  other  things  potentially  dangerous  (Atherton  v. 
L.  &  N.  W.  Ry.  (1905)  21  T.  L.  E.  671).  Persons  lawfully  on  the 
premises  have  a  right  to  expect  that  the  structures  which  they  are 
invited  to  use  shall  be  reasonably  safe  (Longmore  v.  G.  W.  Ry.  (1865) 
19  C.  B.  (N.  S.)  183).  But  a  plaintiff  cannot  succeed  unless  he  shows 
that  there  was  negligence  in  the  construction  or  maintenance  of  the 
premises,  and  that  such  negligence  was  the  proximate  cause  of  his 
injury  (Davis  v.  London  &  Brighton  Ry.  (1861)  2  P.  &  F.  588),  and 
mere  proof  that  the  plaintiff  was  injured  in  a  mishap  on  the  company's 
premises  is  insufficient  unless  the  mishap  is  shown  to  be  a  consequence 
of  the  negligence  of  the  company  (Welfare  v.  L.  B.  &  S.  C.  Ry.  (1869) 
L.  E.  4  Q.  B.  693).  Thus  the  mere  fact  that  the  plaintiff,  moving  in 
a  crowd  of  passengers,  failed  to  see  an  obstruction  on  the  platform, 
and  fell  over  it,  establishes  no  case  of  negligence  against  the  company 
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(Comment  v.  Eastern  Counties  Ry.,  supra;  Blackmail  v.  L.  B.  & 
8  C.  Ry  (1869)  17  W.  E.  769).  But  when  a  company  invites,  or  has 
reason  to  expect,  a  large  crowd,  it  must  take  reasonable  precautions 
for  the  safety  of  its  members,  and  in  such  a  case  the  presence  of  a 
permanent  obstruction  on  the  platform  which  a  person  walking  in  a 
crowd  is  not  unlikely  to  trip  over  may  be  evidence  of  negligence  against 
the  company  (Sturges  v.  G.  W.  Ry.  (1892)  56  J.  P.  278).  Where  a 
thing  dangerous  in  itself,  such  as  a  sheet  of  ice,  is  allowed  to  remain 
on  a  public  platform,  there  is  unquestionably  evidence  of  negligence 
(Shepherd  v.  M.  Ry.  (1872)  25  L.  T.  879).  When  the  only  evidence 
of  negligence  is  the  opinion  of  witnesses,  skilled  or  otherwise,  that  the 
structure  alleged  to  be  defective  would  be  safer  if  made  or  maintained 
in  some  other  way,  there  is  no  case  to  go  to  the  jury  (Crofter  v. 
Metropolitan  Ry.  (1866)  L.  R.  1  C.  P.  300;  Rigg  v.  M.  S.  &  L.  Ry., 
supra). 

If  a  person  voluntarily  incurs  a  risk,  as  in  a  case  where  there  are 
alternative  routes  or  bridges  to  the  part  of  the  company's  premises 
which  he  desires  to  reach,  and  he  knowingly  and  willingly  takes  the 
more  dangerous  one,  the  maxim  volenti  non  fit  injuria  is  applicable, 
but  the  company  is  bound  to  prove  that  he  knew  and  appreciated  the 
risk  and  voluntarily  ran  it  (see  Osborne  v.  L.  &  N.  W.  Ry.  (1888)  21 
Q.  B.  D.  220).  This  is  an  onus  difficult  of  discharge.  Of  course,  if 
the  company  has  invited  a  passenger  to  use  the  dangerous  way  the 
maxim  is  clearly  inapplicable  (Nicholson  v.  L.  &  Y  Ry.  (1865)  3 
H.  &  C.  640;  Atherton  v.  L.  &  N.  W    Ry.,  supra). 

10.  The  Duty  of  a  Railway  Company  with  Regard  to  Level 
Crossings. — Cases  concerning  accidents  at  level-crossings  have  often 
raised  in  an  acute  form  the  question  whether  the  injured  party  is  dis- 
entitled to  recover  owing  to  his  own  reckless  act  or  his  contributory 
negligence  being  the  proximate  cause  of  his  injury.  This  matter  has 
been  discussed  in  sub-head  6  of  this  note,  and  it  is  not  proposed  to 
recur  to  it.  Here  it  is  intended  to  consider  the  measure  of  the  com- 
pany's liability  to  take  due  care.  When  a  trespasser  crosses  the  line 
at  a  place  where  no  crossing  is  recognised,  the  company  owes  him  no 
duty  to  take  such  care  as  it  is  bound  to  take  at  a  recognised  crossing 
(Harrison  v.  N.  E.  Ry.  (1874)  29  L.  T.  844).  Of  course  if  he  is  seen 
in  the  act  of  crossing  by  those  in  charge  of  a  train,  they  must  avoid 
running  him  down  if  possible.  But  the  circumstances  in  which  the 
line  is  crossed  at  a  particular  place  may  give  rise  to  an  inference  of 
leave  and  licence,  and  then  the  company  is  bound  to  exercise  care 
consistent  with  the  fact  that  the  licence  has  been  granted  (Barrett  v. 
M.  Ry.  (1858)  1  F.  &  F.  361).  But  an  implied  licence  will  not  be 
held  to  extend  to  the  doing  of  an  obviously  risky  act,  such  as  crawling 
under  wagons  standing  on  tjae  crossing  (French  v.  Hills  Plymouth  Co. 
(1908)  24  T.  L.  B.  644). 
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At  an  authorised  crossing,  whether  a  public  or  an  occupation 
crossing,  the  company  must  use  all  due  care  to  avoid  accidents.  There  o 
is  no  rule  of  law  applicable  to  the  case  of  foot  passengers  that  failure 
to  provide  a  gateman  is  evidence  of  negligence,  nor  that  the  mere  fact 
that  a  train  does  not  whistle  on  approaching  the  crossing  constitutes 
a  failure  to  take  due  care  {Stubley  v.  L.  &  N.  W  Ry.  (1865)  L.  E.  1 
Ex.  13;  Stapley  v.  L.  B.  &  S.  C.  By.  (1865)  L.  E.  1  Ex.  21;  Cliff  v. 
M.  Ry.  (1870)  L.  E.  5  Q.  B.  258;  Newman,  v.  L.  &  8.  W.  Ry.  (1890) 
55  J.  P.  375;  Hendrie  v.  Caledonian  Ry.  [1909]  S.  C.  776).  But  in 
a  particular  case  the  neglect  of  one  of  these  precautions  may  be  held 
to  amount  to  negligence  in  fact  (Cliff  v.  M.  Ry.,  supra;  Ellis  v.  G.  W. 
Ry.  (1874)  L.  E.  9  C.  P.  551).  Extra  precautions  may  be  required  at 
night  (Gray  v.  N.  E.  Ry.  (1883)  48  L.  T.  904;  Slattery's  Case  (1878) 
3  A.  C.  1155),  or  in  foggy  weather  (James  v.  G.  W.  Ry.  (1866)  L.  E.  2 
C.  P.  634n),  or  where  the  line  is  so  constructed  that  a  person  crossing 
is  deprived  of  a  long  field  of  view  in  either  direction  (Bilbee  v. 
L.  B.  &  S.  C.  Ry., (1865)  18  C.  B.  (N.  S.)  584;  Cliff  v.  M.  Ry.,  supra). 
In  Cliff's  Case,  Lush,  J.,  commenting  on  Bilbe&'s  Case,  says: — "The 
principle  I  extract  from  that  decision  is  this: — The  railway  company 
had  so  constructed  their  line  as  to  make  a  sharp  curve  at  the  spot 
where  this  train  passed;  they  also  built  a  bridge  which  prevented  a 
passenger  from  seeing  a  coming  train  until  it  was  very  near;  and  on 
that  account  the  company,  having  themselves  created  a  peculiar 
difficulty,  and  exposed  passengers  to  more  peril  than  the  Legislature 
contemplated,  and  more  than  was  ordinarily  incident  to  a  level-cross- 
ing, undertook  the  obligation  of  providing  some  additional  protection. 
That  appears  to  me  the  principle  on  which  that  case  may  well  stand ; 
and  I  think  it  a  sound  principle,  and  one  of  easy  application."  It 
seems  doubtful,  however,  if  the  measure  of  the  company's  liability  is 
well  rested  on  this  principle,  which  would  make  the  extent  of  the  com- 
pany's duty  to  take  care  depend  upon  whether  the  bridge  was  built  by 
the  company  or  by  some  other  authority  having  power  to  build  it,  and, 
if  the  former,  whether  it  was  built  under  direct  statutory  authority. 
Moreover  it  would  be  exceedingly  difficult  in  any  particular  case  to 
determine  what  danger  Parliament  had  contemplated,  without  a 
careful  perusal  of  the  deposited  plans  and  other  matters.  Surely  the 
company's  liability  is  better  measured  by  the  circumstances  which  it 
knows  to  exist,  rather  than  by  those  which  Parliament  is  assumed  to 
have  contemplated  as  possibly  existing. 

If  a  railway  company  expressly  or  impliedly  represents  that  a 
crossing  is  safe,  then  a  person  desiring  to  cross  is  entitled  to  act  on  the 
representation,  and  to  hold  the  company  responsible  if  it  be  not  true. 
It  has  been  stated  above  that  a  company  is  not  under  any  absolute 
duty  to  foot  passengers  to  provide  a  gateman  at  a  crossing ;  but  where 
the  railway  crosses  a  turnpike  road  the  company  is  bound  by  section  47 
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of  the  Eailways  Clauses  Act,  1845,  "  to  employ  proper  persons  to  open 
and  shut  "  the  gates  used  for  vehicular  traffic.  Such  a-  gate-keeper 
has  implied  authority  to  bind  the  company  by  a  representation  that 
the  crossing  is  safe  for  a  foot  passenger  (Lunt  v.  L.  &  N.  W.  Ry. 
(1866)  L.  E.  1  Q.  B.  277,  Lush,  J.,  at  p.  287;  Smith  v.  S.  E.  Ry. 
[1896]  1  Q.  B.  178),  and  the  fact  that  the  large  gates  are  open  for 
traffic  on  the  road  is  a  representation  as  well  to  foot  passengers  as  to 
the  drivers  of  vehicles  that  the  crossing  is  safe  (N.  E.  Ry.  v.  Wanless 
(1874)  L.  B.  7  H.  L.  12;  Stapley  v.  L.  B.  &  S.  G.  Ry.,  supra).  But 
if  the  gates  are  closed  there  is  no  duty  to  fasten  them,  and  the  omission 
to  do  this  is  not  negligence  unless  the  fact  that  they  are  unlocked  has 
come  to  be  regarded  as  a  representation  of  safety  (Curtin  v.  G.  S.  & 
W.  Ry.  (1887)  22  L.  B.  I.  219;  Skelton  v.  L.  &  N.  W.  Ry.  (1867) 
L.  B.  2  C.  P.  631).  The  question  as  to  the  fastening  of  the  large  gates 
might  now  arise  in  a  rather  different  way.  Although  the  fastening 
in  itself  may  be  a  matter  of  indifference,  the  fact  that  such  gates  at  a 
highway  crossing  were  not  interlocked  with  the  signals  so  as  to  prevent 
the  former  being  open  for  road  traffic  when  the  latter  were  off  might, 
in  view  of  the  prevailing  standard  of  practice,  be  evidence  of  the 
improper  and  negligent  construction  of  the  appliances  protecting  the 
crossing.  It  is  not  the  practice  to  interlock  the  wicket  gates  with  the 
signals,  though  usually  the  signalman  can  lock  them  if  he  deems  it 
necessary,  and  there  is  authority  for  saying  that  the  fact  that  these 
gates  are  unlocked  can  hardly  ever  be  properly  regarded  as  evidence 
of  negligence  (Hendrie  v.  Caledonian  Ry.  [1909]  S.  C.  776). 

There  are  certain  statutory  provisions  relating  to  level-crossings 
which  deserve  mention  because,  when  they  are  binding  on  a  particular 
company  at  a  particular  place,  there  can  be  no  doubt  that  a  person 
using  the  crossing  who  is  injured  owing  to  a  breach  of  one  or  more  of 
them  is,  prima  facie,  within  the  class  for  whose  benefit  they  were 
imposed,  and,  therefore,  the  breach  may  afford  evidence  of  negligence 
on  which  he  is  entitled  to  rely.  Section  5  of  the  Eailways  Clauses 
Act,  1863,  forbids  shunting  over  a  level-crossing  with  a  turnpike  road  or 
public  carriage  road.  Section  6  imposes  a  duty  on  the  railway  com- 
pany to  erect  and  maintain  a  lodge  at  a  crossing  with  roads  of  the 
above  classes  (a  provision  which  is  now  usually  complied  with  by  the 
erection  and  maintenance  of  a  signal  cabin),  and  the  Board  of  Trade 
(now  the  Minister  of  Transport)  is  authorised  to  make  regulations  for 
the  use  of  the  crossing,  and  as  to  the  speed  at  which  trains  may  cross 
the  road.  Section  48  of  the  Eailways  Clauses  Act,  1845,  provides  that 
where  a  turnpike  road  crosses  a  railway  on  the  level  adjoining  a  station 
no  train  may  cross  it  at  a  greater  speed  than  four  miles  an  hour  (see 
A.-G.  v.  L.  &  N.  W.  Ry.  [1900]  1  Q.  B.  78).  There  does  not  seem 
to  be  any  case  where  a  person  injured  at  such  a  crossing  has  relied  on 
breach  of  this  provision  as  evidence  of  negligence.      After  all,   even 
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when  breach  of  a  statutory  duty  is  in  question,  the  issue  of  negligence 
is  for  the  jury,  and  it  may  be  that  to  rely  on  breach  of  this  provision 
as  evidence  of  negligence  would  be  a  proceeding  which  might  not 
commend  itself  to  a  jury. 

In  cases  where  passengers  or  intending  passengers  are  injured  in 
crossing  the  line  at  a  station,  somewhat  different  considerations  apply. 
In  the  first  place,  the  decisions  as  to  gates  are  not  likely  to  be 
applicable,  as  a  passenger  who  crosses  from  one  platform  to  another  is 
not  likely  to  encounter  any.  The  railway  company  is  not  bound  to 
erect  an  overhead  bridge,  or  build  a  subway  (unless  the  Eailway  and 
Canal  Commission  orders  such  a  work  as  a  reasonable  facility),  but  if 
it  does  not  do  so  it  is  the  more  bound  to  take  precautions  that 
passengers  who  cross  the  line  do  so  in  safety  (Thomson  v.  N.  B.  By. 
(1876)  4  Sess.  Cas.  (4th  Ser.)  115).  If  a  passenger  attempts  to  cross 
the  line  at  an  unauthorised  place,  or  in  a  foolhardy  way,  the  company 
is  not  liable  if  he  suffers  injury  (Falkiner  v.  G.  S.  &  W.  By.  (1871) 
I.  E.  5  C.  L.  213;  Wilby  v.  M.  By.  (1876)  35  L.  ,T.  244).  But  a  com- 
pany cannot  rely,  for  the  purpose  of  excusing  itself,  on  regulations  or 
notices  which  it  habitually  permits  passengers  to  ignore  (Slattery's 
C'ase  (1878)  3  A.  C.  1155;  Bogers  v.  Bhymney  By.  (1872)  26  L.  T.  879). 
If  a  passenger  proposes  to  cross  the  line  at  an  authorised  place,  there 
does  rest  upon  the  company  a  distinct  duty  to  warn  him-  if  he  cannot 
safely  do  so,  and  to  take  reasonable  precautions  to  prevent  his  doing 
so  when  danger  is  to  be  apprehended  (Crowther  v.  L.  &,  Y .  By.  (1889) 
6  T.  L.  E.  18;  Coburn  v.  G.  N.  By  (1891)  8  ib.  31n. ;  Dallas  v. 
G.  W.  Ry.  (1893)  9  ib.  344). 

11.  Cases  relating  to  the  Invitation  to  Alight. — The  situation  where 
the  carriage  in  which  a  passenger  is  travelling  is  brought  to  rest  other- 
wise than  beside  a  platform,  and  where  the  passenger  gets  out  and 
is  injured,  has  given  rise  to  a  great  number  of  reported  cases  Which 
have  achieved  fame  as  the  cases  relating  to  "  the  invitation  to  alight." 
It  has  long  been  recognised  that  all  the  cases  cannot  be  reconciled, 
and  still  less  can  the  dicta  which  appear  in  the  judgments.  But 
certain  principles  exist,  which  the  mass  of  authority  does  not  wholly 
conceal. 

The  mere  fact  that  a  train  stops  cannot  justify  a  passenger  in 
getting  out  forthwith  in  the  confident  but  unverified  belief  that  his 
carriage  is  opposite  a  platform,  and,  if  he  does  so  and  is  injured,  the 
company  is  not  liable  (M'Aulay  v.G.  &  S.  W.  By.  (1896)  23  Sess.  Cas. 
(4th  Ser.)  845).  Further,  the  fact  that  the  name  of  a  station  is  called 
out  as  the  train  comes  to  rest  is  not  an  invitation  to  a  passenger  to 
get  out  regardless  of  the  situation  of  his  carriage  (Bridges  v.  N.  L.  By. 
(1873-4)  L.  E.  7  H.  L.  213;  Lewis  v.  L.  C.  &  D.  By.  (1873)  L.  E.  9 
Q  B.  66).  On  the  other  hand,  if  there  be  a  direct  invitation  to  a 
passenger  to  alight,  whether  by  the  opening  of  the  carriage  door  by 
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a  porter,  in  consequence  of  which  he  gets  out  in  ignorance  of  the  non- 
proximity  of  a  platform  (Praeger  v.  Bristol  &  Exeter  Ry.  (1871)  24 
L.  T.  105;  Cockle  v.  L.  &  8.  E.  Ry.  (1872)  L.  B.  7  C.  P.  321);  or, 
although  he  knows  that  his  carriage  is  not  opposite  a  platform,  he  is 
told  to  get  out  by  a  servant  of  the  company  (Foy  v.  L.  B.  &  S.  C.  Ry. 
(1865)  18  C.  B.  (N.  S.)  225),  the  company  will  be  liable  if,  without 
being  guilty  of  contributory  negligence,  he  gets  out  and  is  injured.  If 
a  train  is  too  long  for  a  platform,  or  if  it  overshoots  the  platform  (in 
no  case  has  a  material  distinction  been  suggested  between  the  two 
situations),  a  passenger  in  a  carriage  not  adjacent  to  the  platform  who 
is  so  familiar  with  the  mode  of  working  as  to  know  that  the  train  will, 
in  due  course,  be  moved  back  or  forward  as  the  case  may  be,  cannot 
recover  if  he  gets  out  forthwith  and  is  injured  (Lewis  v.  L.  C.  &  D. 
Ry.,  supra).  Nor  can  he  recover  if,  whatever  the  state  of  his  know- 
ledge, he  gets  out  immediately  the  train  stops,  without  taking  any 
precautions,  or  giving  time  for  any  warning  to  reach  him  (Anthony  v. 
M.  Ry.  (1909)  100  L.  T.  117).  But  if  he  is  unaware  that  his  carriage 
is  not  beside  the  platform,  and  if,  owing  to  darkness  or  other  cause, 
he  could  reasonably  fail  to  appreciate  the  position,  and  if  (though 
this  is  probably  not  absolutely  necessary)  the  name  of  the  station  is 
called  out,  and  if  he  cannot  be  shown  to  have  acted  with  undue 
precipitancy,  then  it  is  a  question  for  the  jury  whether  in  getting  out 
he  has  relied  on  a  representation,  negligently  made  by  the  company, 
that  he  might  alight  with  safety  (Whittaker  v.  M.S.  &  L.  Ry.  (1870) 
L.  B.  5  C.  P.  464n. ;  Cockle  v.  L.  *  8.  E.  Ry  (1872)  L.  B.  7  C.  P. 
321;  Gill  v.  G.  E.  Ry.  (1872)  26  L.  T.  945;  Bridges  v.  N.  L.  Ry. 
(1873-4)  L.  B.  7  H.  L.  213;  Weller  v.  L.  B.  d  S.  C.  Ry.  (1874)  L.  B. 
9  C.  P.   126). 

There  remains  for  consideration  the  case  where,  in  broad  daylight, 
and  with  full  knowledge  of  his  situation,  a  passenger  voluntarily  gets 
out  of  a  carriage  which  is  not  beside  a  platform,  and  is  injured.  Siner 
v.  G.  W.  Ry,  (  (1869)  L.  B.  4  Ex.  117)  was  a  decision  of  the  Exchequer 
Chamber.  The  plaintiff's  carriage  overshot  the  platform,  and,  after 
waiting  a  short  time  without  making  any  attempt  to  call  the  attention 
of  any  of  the  company's  servants,  she  got  out  and  was  injured.  It 
was  held  that  her  injury  was  caused  by  her  own  act,  and  not  by  any 
negligence  of  the  company.  A  similar  decision  is  Muirheads  v.  N.  B .  Ry. 
( (1884)  21  Sc.  L.  B.  706).  The  decision  in  Siner's  Case  preceded  the 
decision  of  the  House  of  Lords  in  Bridges  v.  N.  L.  Ry.  (supra),  and  it 
is  subject  to  the  comment  that  it  is  doubtful  whether  it  is  consistent 
with  the  decision  in  the  latter  case  as  to  when  a  case  can  be  with- 
drawn from  the  jury.  The  cases  which  are  usually  considered  to  be 
inconsistent  with  Siner's  Case  are  Thompson  v.  Belfast,  Holyrood  & 
Bangor  Ry.  (  (1871)  I.  B.  5  C.  L.  517),  Nicholls  v.  G.  8.  &  W.  Ry. 
(  (1873)  I.  B.  7  C.  L.  40),  Rose  v.  N.  E.  Ry.  (  (1876)  2  Ex.  D.  248), 
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and  Robson  v.  N.  E.  Ry.  ( (1876)  2  Q.  B.  D.  85).  If  decisions  on  this 
question  can  properly  be  regarded  as  deciding  questions  of  law,  no 
doubt  these  cases  and  Siner's  Case  are  inconsistent.  Both  the  English 
cases  are  decisions  of  the  Court  of  Appeal,  but  they  have  been  criticised 
in  that  they  were  decided  on  the  view  that  Bridges'  Case  (supra) 
decided  that  whether  negligence  is  to  be  inferred  from  a  given  state  of 
facts  must  always  be  left  to  the  jury — a  view  which  the  House  of 
Lords  repudiated  in  Metropolitan.  Ry.  v.  Jackson  (  (1877)  3  A.  C.  193). 
It  is,  however,  far  from  clear  that  any  error  as  to  the  effect  of  Bridges' 
Case  vitiated  the  ratio  decidendi  in  these  cases.  The  truth  is,  it.  is 
submitted,  that  any  attempt  to  extract  a  fixed  rule  of  law  from  these 
cases  is  foredoomed  tb  failure.  If  the  passenger  gets  out  immediately 
the  train  stops  he  cannot  recover :  if  he  gets  out  without  proper  care, 
then  the  company's  negligence  (if  jany)  is  not  the  proximate  cause  of 
his  injury.  These  conclusions  may,  perhaps,  be  rightly  called  rules 
of  law.  But  if  he  waits,  and  then,  when  he  does  get  out,  uses  care  in 
descending,  the  question  whether  he  acted  reasonably  as  to  the  time 
he  waited,  as  to  making  attempts  to  attract  the  attention  of  the  com- 
pany's servants,  and  in  entertaining  the  belief  that  he  would  be  carried 
on  if  he  did  not  get  out  (which  all  persons  who  get  out  otherwise 
than  in  pure  rashness  must  necessarily  entertain),  cannot  but  be  a 
question  of  fact,  depending  on  the  circumstances  of  each  case.  There- 
fore, it  cannot  be  right  to  say  that  the  question  whether  he  succeeds 
in  communicating  with  a  servant  of  the  company  before  alighting  is 
always  decisive.  But  the  fact  that  he  makes  no  effort  to  do  so, 
however  long  he  remains  in  the  train,  is,  no  doubt,  strong  evidence  of 
want  of  care  (see  Abbot  v.  N.  B.  Ry.   [1916]   S.  C.  306). 

12.  Cases  relating  to  Injuries  Suffered  by  Passengers  through  the 
Closing  of  Carriage  Doors. — This  is  another  class  of  cases  which  has 
won  recognition  in  the  law  of  torts  under  the  title  of  "  the  finger 
squeezing  accident  cases."  But  the  cases  are  far  more  consistent 
than  those  relating  to  the  ' '  invitation  to  alight, ' '  and  they  can  be 
classified  by  reference  to  certain  definite  principles.  The  first  principle 
is  that  the  rapid  closing  of  a  carriage  door,  whether  the  train  be  in 
motion  or  not,  is  not  in  itself  an  act  of  negligence.  Circumstances 
may  show  that  it  is  such  an  act,  as  where  the  door  is  attempted  to  be 
shut  when  a  passenger  is  in  the  act  of  getting  in  or  put  (Fordham  v.  L. 
B.  &  8.  C.  Ry.  (1868)  L.  B.  3  C.  P.  368),  or  where  the  door  is  shut  with 
such  violence  as  to  break  the  arm  of  a  person  sitting  in  a  normal 
position  in  the  carriage,  and  whose  arm  is  not  shown  to  have  been  in 
a  dangerous  or  unreasonable  place  (Jones  v.  G.  W  Ry.  (1885)  1 
T.  L.  B.  333;  as  explained  by  Lord  Alverstone,  C.J.,  in  Benson  v. 
Furness  Ry.  (1903)  88  L.  T.  268),  or  where  the  door  is  shut  by  a 
servant  who  saw,  or  could  and  ought  to  have  seen,  that  a  passenger's 
hand  would  be  injured  thereby  (Atkms  v.  8.  E.  Ry.  (1885)  2  T.  L.  B. 

l.e.l.  26 
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94).  But  where  the  injured  passenger  is  completely  within  the  com- 
partment, and  the  servant  who  shuts  the  door  has  no  reason  to  suspect 
that  the  passenger's  hand  is  in  a  place  of  danger,  two  further  principles 
come  into  operation,  namely,  that  there  is  no  duty  to  give  warning  that 
the  door  is  about  to  be  shut  (Drury  v.  N.  E.  By.  [1901]  2  K.  B.  322; 
Benson  v.  Furness  By.,  supra),  and  that  the  onus  is  not  upon  the 
company  to  show  that  the  servant  who  shuts  the  door  has  satisfied 
himself  that  he  can  do  so  safely.  "  I  should  certainly  say  that  no 
railway  servant  could  be  supposed  to  assume  that  a  passenger's  finger 
was  placed  in  a  dangerous  position  unless  the  passenger  was  in  the  act 
of  getting  into  or  out  of  the  carriage  "  (Lord  Alverstone,  C.J.,  Drury 
v.  N.  E.  By.,  supra).  Therefore,  when  all  that  the  plaintiff  proves  is 
the  mere  facts  that  the  door  was  shut  and  his  finger  was  crushed,  he 
being  completely  in  the  compartment  (whether  standing  up  or  sitting 
down  is  immaterial),  the  company  is  not  liable  (Bichardson  v.  Metro- 
politan By.  (1867)  L.  B.  3  C.  P.  374n;  Metropolitan  By.  v.  Jackson 
(1877)  3  A.  0.  193;  Maddox  v.  L.  C.  &  D.  By.  (1878)  38  L.  T.  458; 
Bulliner  v.  L.  C.  &  D.  By.  (1885)  1  T.  L.  B.  534;  Cohen  v.  Metro- 
politan By.  (1890)  6  T.  L.  B.  146;  Bre.rman  v.  G.  8.  &  W.  By  (1904) 
38  I.  L.  T.  177;  Taylor  v.  G.  8.  &  W.  By.  [1909]  2  I.  B.  330). 
But,  where  a  train  starts  suddenly,  and  a  passenger  supports  himself 
by  the  door-post,  and  the  door  closes  owing  to  the  starting  of  the  train, 
thereby  injuring  his  hand,  the  Court  of  Appeal  (reversing  the  Divisional 
Court)  held  that  negligence  might  be  inferred  (Delaney  v.  Metro- 
politan By.  (1920)  36  T.  L.  B.  190,  596). 


The  Contract'  of  Carriage. 

(CXVII.)  The  duty  of  a  carrier  of  passengers  under  a  con- 
tract of  carriage  which  is  free  from  special  conditions  (a)  is  to 
carry  the  passenger  to  the  agreed  destination  (b)  with  due 
care  (c),  and  in  a  reasonable  time  (d). 

The  taking  of  a  ticket  (e)  by  an  intending  passenger  by 
railway,  when  the  ticket  is  issued  to  him  by  a  person  having 
authority  from  the  company  to  issue  tickets  (/),  is  evidence 
that  such  a  contract  was  made  (g). 

Under  a  contract  by  ticket,  without  special  conditions,  the 
passenger  has  a  right  to  be  carried  to  the  named  destination 
only;  he  has  no  right  to  break  his  journey  (h). 

(a)  The  law  as  to  special  contracts  for  the  carriage  of  passengers 
is  considered  in  the  next  title. 

(b)  See  note  (h)  below. 
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(c)  Due  Care. — The  nature  and  exten,t  of  the  carrier's  liability  for 
negligence  is  discussed  at  length  in  the  previous  title. 

(d)  A  Reasonable  Time. — "  The  law  attaches  to  such  a  contract  as 
this  (assuming  the  ticket  and  the  surrounding  circumstances  to  amount 
to  a  contract),  that  it  is  to  be  performed  within  a  reasonable  time  " 
(Willes,  J.,  Hurst  v.  G.  W.  Ry.  (1865)  19  C.  B.  (N.  S.)  310,  at  p.  319). 
But  this  duty  is  not  independent  of  the  duty  to  take  reasonable  care : 
delay  which  takes  place  notwithstanding  the  exercise  of  all  due 
care  by  the  carrier  is  delay  for  which  he  is  not  responsible,  apart  from 
special  contract  or  warranty  (see  Fitzgerald  v.  M .  Ry.  (1876)  34  L.  T. 
171;  Woodgate  v.  G.  W.  Ry.  (1884)  51  L.  T.  826).  Nor  is  a  warranty 
to  be  implied  merely  from  the  making  of  the  contract  that  a  con- 
veyance is  about  to  start,  even  though  the  fact  be  that  a  conveyance 
usually  starts  at  about  the  time  when  the  contract  is  made  (Brie,  C.J., 
Hurst  v.  G.  W".  Ry.,  supra,  at  p.  317);  nor  is  there  a  warranty  that 
the  destination  will  be  reached  at  the  advertised  or  the  usual  time 
(Lockyer  v.  International  Sleeping  Car  Co.  (1892)  61  L.  J.  Q.  B.  501). 
But  if  a  railway  company  falsely  and  knowingly  represents,  by  a 
public  time-bill  or  otherwise,  that  a  train  to  a  certain  destination  will 
leave  at  a  certain  hour,  and  an  intending  passenger  takes  a  ticket  on 
the  faith  of  this  representation,  the  company  is  liable  on  the  repre- 
sentation even  though  the  time-bill  be  not  incorporated  in  the  contract 
(Denton  v.   G.  N.  Ry.   (1856)  5  E.   &  B.  860). 

(e)  The  Ticket. — For  the  statutory  requirements  as  to  the  form  of 
a  railway  ticket  see  title  CXXXVI. 

(/)  Authority  to  Sell  Tickets. — To  bind  the  company,  the  person 
who  issues  a  ticket 'must  be  an  agent  of  the  company,  or  a  person 
whose  authority  it  is  estopped  from  denying,  but  he  need  not  be  its 
servant.  In  Skinner  v.  L.  B.  &  S.  C.  Ry.  ( (1850)  5  Ex.  787)  a  benefit 
society  had  hired  a  train  for  an  excursion  for  a  fixed  sum  which  was  to 
be  increased  if  more  than  a  certain  number  of  passengers  were  carried. 
The  tickets  for  the  journey  were  distributed  by  the  treasurer  of  the 
society.  It  was  held  that  the  jury  might  properly  find  that  the  com- 
pany had  constituted  him  its  agent,  so  that  every  one  who  bought  a 
ticket  had  a  contract  with  the  company.  In  Cooke  v.  M.  Ry.  ( (1892) 
57  J.  P.  388)  workmen's  tickets  were  sold  by  the  railway  company  to 
a  colliery  company,  and  the  latter  resold  them  at  a  reduced  price  to 
miners.  It  was  held  by  the  Court  of  Appeal  that  tl}e  County  Court 
Judge  might  properly  find  that  there  was  a  contract  between  the  com- 
pany and  every  miner  who  had  purchased  a  ticket.  Otherwise  the 
ticket,  would  be  no  more  than  a  pass,  and  of  this  the  Court  of  Appeal 
held  that  there  was  no  evidence  whatever. 

(g)  Contract  evidenced  by  Ticket. — See  Blake  v.  G.  W.  Ry. 
((1862)  31  L.  J.  Ex.  346),  Hurst  v.  G.  W.  Ry.  ((1865)  19  C.  B. 
(N.  S.)  310),  Skimmer  v.  L.  B.  &  S.  C.  Ry.  (supra). 
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A  person  may  be  lawfully  in  a  train  although  he  has  no  contract 
with  the  company,  and,  therefore,  it  follows  that  the  possession  of  a 
ticket  cannot  be  a  condition  precedent  to  a  person  having  a  right  to  be 
in  a  train.  But  it  is  further  submitted  that  the  issue  of  a  ticket  is 
not  in  law  a  condition  precedent  to  the  existence  of  a  contract  of 
carriage.  The  railway  by-laws  may  be  divided  into  two  classes,  those 
which  merely  create  offences,  and  those  which  purport  to  affect  the 
conditions  of  carriage.  Of  the  first  class  it  is  well  settled  that  if  the 
company  acts  in  a  manner  inconsistent  with  such  by-laws  it  cannot 
enforce  their  provisions,  and,  therefore,  if  a  company  makes  a  contract 
of  carriage  without  issuing  a  ticket,  the  passenger  commits  none  of 
the  offences  concerning  travelling  without  a  ticket,  and,  moreover, 
in  such  a  case  the  necessary  intent  to  defraud  would  be  absent. 
By-laws  of  the  second  class  cannot  operate  unless  incorporated  in  the 
contract,  and  a  by-law  requiring  the  possession  of  a  ticket  cannot  form 
part  of  a  contract  in  a  case  where  no  ticket  was  issued  (for  the  authori- 
ties establishing  the  above  propositions,  see  title  CXXVI  and  title 
CXXVII,  note  to  by-law  3).  It  is  therefore  submitted  that  there 
exists  no  statutory  provision  which  compels  a  railway  company  to 
contract  by  ticket  only,  and  that  a  contract  made  in  some  other  way 
is  neither  illegal  nor  void. 

(h)  Carriage  to  the  Named  Destination. — A  passenger  has  no  right 
to  be  carried  elsewhere  than  to  the  destination  named  on  his  ticket, 
unless,  of  course,  a  mistake  was  made  in  issuing  it.  If  he  elects  to 
continue  his  journey  he  must  make  a  new  contract,  and  pay  the  full 
local  fare  for  the  extended  transit,  not  the  difference  between  the  fare 
to  the  new  destination  and  that  which  he  has  already  paid  (L.  &  N.  W 
By.  v.  Hincholiffe  [1903]  2  K.  B.  32).  This  decision  does  not  depend 
on  the  company's  by-laws,  and  the  discussion  of  the  by-law  which 
prohibited  rebooking  at  an  intermediate  station  by  the  same  train  was 
not  necessary  for  the  decision.  It  is  clear  on  principle  that  a  passenger 
whose  named  destination  is  reached  has  no  indefeasible  right  to  con- 
tinue the  journey  in  the  conveyance  in  which  he  is :  he  must,  if 
required,  get  out  and  perform  every  formality  which  a  passenger 
beginning  his  journey  would  be  required  to  perform,  and  he  must  take 
his  chance  of  finding  accommodation  with  such  passengers.  Where 
the  fare  from  one  station  to  another  is  less  than  the  fare  from  the  first 
station  to  an  intermediate  station,  a  passenger  is  not  entitled  to  take  a 
ticket  for  the  longer  journey  and  then  get  out  at  the  intermediate 
station  and  refuse  to  pay  the  full  fare  to  that  station.  Whether  there 
is  any  obligation  on  the  company  to  credit  the  fare  actually  paid 
towards  the  fare  to  the  intermediate  station  is  not  absolutely  clear. 
But  it  is  suggested  that  in  such  a  case  the  passenger  is  seeking  to  put 
upon  the  company  a  contract  entirely  different  to  that  which  it  has 
made,  and  that  there  is  no  principle  of  law  which  compels  the  company  to 
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credit  the  passenger  with  the  fare  paid  in  consideration  of  an  obligation 
which  the  company  is  willing  to  perform,  but  which  the  passenger  will 
not  let  it  carry  out.  Of  course  if  the  contract  gives  the  company 
express  power  to  forfeit  the  ticket  in  such  a  case,  cadet  qusesiio  (G.  N . 
Ry.  v.  Winder  [1892]  2  Q.  B.  595;  G.  N.  Ry.  v.  Palmer  [1895]  1 
Q.  B.  862).  If  a  passenger  gets  out  at  an  intermediate  station  and 
deliberately  fails  to  rejoin  the  train,  unless  his  contract  permits  the 
breaking  of  the  journey,  he  determines  the  contract,  and  has  no  right 
thereunder  to  resume  the  journey  by  a  subsequent  train  (Ashton  v. 
L.  &  Y.  Ry.  [1904]  2  K.  B.  313;  Bastable  v.  Metcalfe  [1906]  2  K.  B. 
288).  He  cannot  compel  the  company,  which  is  willing  to  perform 
the  contract  in  the  ordinary  and  contemplated  manner,  to  perform  it 
in  another  way  selected  by  himself.  If  a  passenger  so  leaves  a  train 
with  no  animus  revertendi,  it  is  probably  immaterial  whether  he  quits 
the  company's  premises  or  not,  but  if  he  leaves  it  in  a  manner  per- 
mitted by  the  company  and  for  a  purpose  recognised  by  it,  and  does 
not  quit  the  premises,  it  can  hardly  be  that  his  contract  is  forfeited  if' 
he  fails  to  rejoin  the  train  through  the  company's  negligence  or 
through  a  pure  accident.  When  a  passenger  has  to  change  trains  at 
an  intermediate  station  it  is  very  doubtful  if  the  company  has  any 
right  to  compel  him  to  remain  in  the  station  while  waiting  for  his 
train,  on  pain  of  forfeiture  of  his  contract.  But  he  is  bound,  prima 
facie,  to  proceed  by  the  next  train  :  he  is  not  entitled  to  leave  the 
station  and  then  seek  to  resume  the  journey  by  any  subsequent  train 
which  he  selects  (Asihton  v.  L.  &  Y .  Ry.,  supra). 


Contracts  Limiting  Liability. 

■  (CXVIII.)  A  carrier  of  passengers  is  not  subject  to  any 
statutory  or  other  rules  which  prescribe  the  form  6f  contracts 
which  limit  his  liability  (a) ,  or  restrict  the  liability  out  of  which 
he  may  contract  (b).  But  he  will  not  be  held  to  have  relieved 
himself  from  a  liability  which  he  would  otherwise  undertake 
unless  the  condition  upon  which  he  relies  as  relieving  him  from 
such  liability  does  so  in  clear  terms  (c) ;  and  if  he  seeks  to  bind 
a  passenger  by  conditions  contained  in  an  unsigned  contract, 
he  must  establish  that  the  passenger  was  aware  of  the  con- 
ditions, or  that  he  took  reasonably  sufficient  means  to  bring 
them  to  the  passenger's  notice  (d). 

(a)  The  Form  of  the  Contract.  —  The  sole  statutory  provision 
relating  to  the  form  of  a  contract  to  carry  a  passenger  by  railway  is 
that  which  enacts  that  the  fare  shall  be  legibly  printed  on  his  ticket 
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(see  title  CXXXVI).  There  is,  however,  no  provision  which  prescribes 
that  a  contract  of  carriage  can  only  be  made  by  the  giving  of  a  ticket 
(see  title  CXVII,  note  (g) ),  and,  even  though  a  ticket  be  given,  there 
is  no  necessity  that  conditions  limiting  the  company's  liability  should 
be  set  out  therein.  If  the  question  be  whether  the  passenger  is  bound 
by  them,  the  fact  that  they  are  set  out  or  referred  to  in  the  ticket  may 
be  of  great  importance,  but  even  then  it  is  not  absolutely  essential, 
and  no  question  of  form  in  a  technical  sense  is  involved  (see  note  (d) 
below). 

(b)  The  Terms  of  the  Contract.- — -There  is  no  limit  to  the  measure 
of  immunity  for  which  the  carrier  may  contract,  short  of  criminal 
assaults  to  which  a  person  cannot  in  contemplation  of  law  consent. 
But  the  liability  out  of  which  a  carrier  generally  desires  to  contract  is 
liability  for  negligence,  or  liability  for  a  warranty  as  to  punctuality  or 
the  like  which  might  otherwise  be  implied.  A  contract  limiting  the 
carrier's  liability  for  negligence  is  not  required  to  be  in  any  particular 
form  (McCawley  v.  Furness  Ry.  (1872)  L.  E.  8  Q.  B.  57;  Oallin  v. 
L.  &  N.  W.  Ry.  (1875)  L.  E.  10  Q.  B.  212;  McCartan  v.  N.  Et.  Ry. 
(1885)  54  L.  J.  Q.  B.  441;  Duckworth  v.  L.  &  Y.  Ry.  (1901)  84  L.  T. 
774).  If  a  carrier  is  found  in  a  particular  case  to  be  carrying  under  a 
special  contract,  it  is  immaterial,  unless  there  be  jurisdiction  and  cause 
to  set  the  contract  aside,  to  inquire  what  liability  he  would  be  under 
if  he  had  not  made  a  special  contract.  If  he  be  a  common  carrier  of 
passengers,  no  doubt  a  particular  passenger  may  stand  upon  his  strict 
rights  when  entering  into  the  contract,  and  refuse  to  agree  to  any 
special  contract  at  all.  But  if  he  does  not  so  refuse,  and  the  special 
contract  is  made,  the  nature  and  extent  of  his  unasserted  rights  become 
immaterial.  This  is  stated  by  Lord  Haldane,  L.C.,  with  the  utmost 
clearness  in  delivering  the  opinion  of  the  Privy  Council  in  Grand  Trunk 
Ry.  of  Canada  v.  Robinson  ([1915]  A.  C.  740,  at  p.  748).  "  It  cannot 
be  accurate  to  speak,  as  did  the  learned  judge  who  presided  at  the 
trial,  of  a  right  to  be  carried  without  negligence,  as  if  such  a  right 
existed  independently  of  the  contract  and  was  taken  away  by  it.  The 
only  right  to  be  carried  will  be  one  which  arises  under  the  terms  of  the 
contract  itself,  and  these  terms  must  be  accepted  in  their  entirety. 
The  company  owes  the  passenger  no  duty  which  the  contract  is 
expressed  on  the  face  of  it  to  exclude,  and  if  he  has  approbated  that 
contract  by  travelling  under  it  he  cannot  afterwards  reprobate  it  by 
claiming  a  right  inconsistent  with  it.  For  the  only  footing  on  which 
he  has  been  accepted  as  a  passenger  is  simply  that  which  the  contract 
has  defined." 

•  There  is  great  difficulty  in  reconciling  this  statement  of  the  law 
with  the  decision  of  the  Court  of  Appeal  on  the  second  question  which 
arose  in  Clarke  v.  West  Ham  Corporation  ([1909]  2  K.  B.  858).  In 
that  case  the  Corporation  was  obliged  to  exhibit  in  its  tram  cars,  as  a 


THE  CARRIAGE  OF  PERSONS.  407 

railway  company  is  bound  to  exhibit  in  its  stations,  a  list  of  fares,  and, 
also  like  a  railway  company,  it  was  held  to  be  unable  to  charge  higher 
fares  than  those  exhibited.  Cozens-Hardy,  M.E.,  on  a  consideration 
of  the  statutes  under  which  the  tramway  was  constructed,  was  dis- 
posed to  hold  that  the  Corporation  was  under  a  statutory  duty  to  carry 
passengers,  and  that,  prima  facie,  it  could  not  limit  its  liability  by 
conditions.  This  view  would  make  the  decision  inapplicable  to  a 
railway  company,  but  it  is  impossible  to  ignore  the  fact  that  the  pro- 
visions on  which  the  Master  of  the  Rolls  was  disposed  to  rest  this 
conclusion — namely,  those  as  to  maximum  tolls,  carriage  of  passengers' 
luggage,  and  workmen's  trams — have  their  exact  counterpart  in  the 
statutory  provisions  binding  on  railway  companies,  and  no  one  has 
ever  suggested  that  these  provisions  have  impliedly  overruled  the 
decisions  that  a  railway  company  is  not  bound  by  statute  to  be  a  com- 
mon carrier  of  goods  or  passengers.  Farwell,  L.J.,  felt  unable  to 
attribute  such  an  effect  to  the  statutes,  but  held  that  the  Corporation 
was  a  common  carrier  by  profession,  and  Kennedy,  L.J.,  held  that  the 
corporation  was  a  common  carrier  on  both  grounds.  But  the  whole 
Court  held  that,  on  these  hypotheses,  the  Corporation  could  not  limit 
its  liability  for  negligence  unless  a  fare  lower  than  the  published  fare 
was  charged. 

The  decision  proceeds  upon  no  other  ground  than  that  the  carrier 
owes  the  passenger  a  duty  which  the  contract  does  not  express,  and 
that  the  carrier  cannot  rely  upon  the  contract  because  it  excludes  that 
liability  without  consideration  for  so  doing.  It  was  not  denied  that 
there  was  consideration  to  support  a  contract,  but  the  decision  rests 
upon  the  assumption,  and  can  rest  on  nothing  else,  that  the  Legislature, 
in  imposing  maximum  charges,  has  correlated  those  charges  with  what 
may  be  called  maximum  or  statutory  liability.  This  decision  does  in 
truth  introduce  the  theory  or  doctrine  of  the  alternative  contract,  if 
not  to  contracts  governed  wholly  by  the  common  law,  at  least  to  all 
contracts  made  by  carriers  whose  maximum  charges  are  fixed  by  legis- 
lation. Now,  all  railway  companies  are  subject  to  legislation  as  to 
their  maximum  rates,  charges,  tolls,  fares,  and  dues,  and,  moreover, 
they  are  forbidden  to  charge  more  than  those  which  are  published  by 
them.  It  would  therefore  follow  if  the  decision  applies  to  railway 
companies  that  when  they  charge  the  full  published  rate  or  fare,  they 
must  accept  a  certain'  standard  liability,  which  can  hardly  be  other 
than  that  of  a  common  carrier  (for  what  other  could  be  suggested?), 
and  that  they  must  offer  to  carry  at  that  rate  (or  less)  with  that 
liability  or  every  contract  limiting  their  liability  for  a  less  charge  will 
be  unenforceable.  Now  this  view  is  hardly  to  be  reconciled  with  the 
cases  of  great  authority  which  lay  down  that  a  railway  company  is  not 
bound  to  be  a  common  carrier,  or  to  carry  subject  to  any  particular 
liability  (see  title  III,  note   (d) ).     These  decisions  must  at  least  be 
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read  subject  to  a  qualification,  which  is  certainly  not  to  be  found  in 
them,  that  when  a  railway  company  charges  the  full  published  charge, 
it  is  incapable  of  limiting  its  liability.  A  further  efffect  of  this  decision, 
if  it  be  applied  to  railway  companies,  is  that  it  makes  almost  incom- 
prehensible the  controversy  which  took  place  as  to  the  proper 
construction  of  section  7  of  the  Railway  and  Canal  Traffic  Act,  1854. 
The  theory  of  the  offer  of  an  alternative  contract,  with  liability  for 
negligence,  as  the  condition  by  virtue  of  which  an  actual  contract 
which  relieved  the  company  from  liability  for  negligence  could  be 
pronounced  just  and  reasonable,  was  adumbrated  and  adopted  in  con- 
sequence of  the  terms  of  section  7,  and  it  has  universally  been  supposed 
to  apply  exclusively  to  contracts  which  are  within  that  section.  More- 
over, it  was  adopted  only  after  one  of  the  most  prolonged  and  fierce 
judicial  controversies  of  whioh  history  bears  record.  But,  on  the 
decision  in  Clarke's  Case,  the  whole  of  this  controversy  was  beside  the 
mark  and  uninformed.  For  the  doctrine  of  the  alternative  contract 
ought  to  have  been  applied  to  all  railway  companies  directly  they 
became  subject  to  legislation  which  prescribed  maximum  charges. 
And,  on  this  view,  the  Act  of  1854,  so  far  as  section  7  is  concerned, 
enacted  little  or  nothing  which  was  not  law  before.  It  is,  therefore, 
submitted  that  before  this  decision  is  expressly  held  to  be  applicable 
to  railway  companies,  to  which  it  would  seem,  ■prima  facie,  to  apply, 
it  may  require  reconsideration. 

Construction  of  Particular  Contracts. — When  a  passenger  consents 
to  be  carried  ' '  at  his  own  risk, ' '  the  railway  company  is  relieved  from 
liability  for  negligence  however  gross  (McCawley  v.  Furness  Ry.  (1872) 
L.  E.  8  Q.  B.  57;  Hall  v.  N.  E.  Ry.  (1875)  L.  R.  10  Q.  B.  437;  Grand 
Trunk  Ry.  of  Canada  v.  Robinson  [1915]  A.  C.  740),  and  the 
exemption  extends  not  only  to  the  actual  transit,  but  to  the  whole 
time  during  which  the  passenger  is  on  the  company's  premises  (Gallin 
v.  L.  &  N.  W  Ry.  (1875)  L.  R,  10  Q.  B.  212).  The  exemption  would 
not,  of  course,  extend  to  a  deliberate  injury  or  wrongful  imprisonment 
of  a  passenger  by  a  servant  of  the  company  acting  within  the  scope  of 
his  employment  (McCawley  v.  Furness  Ry.,  supra).  A  passenger  may 
be  bound  by  the  act  of  a  person  whom  he  has  authorised  to  take  a 
ticket  for  him,  arid  who  makes  a  contract  on  his  behalf  in  this  form 
(Grand  Trunk  Ry.  of  Canada  v.  Robinson,  supra),  but  such  a  contract 
will  not  be  held  binding  on  an  infant,  even  though  he  is  entitled  there- 
under to  travel  free  (Flower  v.  L.  *  N.  W.  Ry.  [1894]  2  Q.  B.  65). 

When  a  company  issues  a  ticket  for  a  journey  only  part  of  which  is 
on  its  own  line,  it  can  as  well  exclude  liability  on  the  foreign  line  as  on 
its  own  (Burke  v.  S.  E.  Ry.  (1879)  5  C.  P.  D.  1),  and  where  a 
passenger  contracts  for  a  through  journey  at  his  own  risk,  all  com- 
panies to  the  through  route  are  entitled  to  the  benefit  of  the  exemption, 
although   the   contract  be   only   with   the   company   which   issues   the 
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ticket  (Hall  v.  N.  E.  Ry.,  supra).  But,  prima  facie,  the  contracting 
company  agrees  that  all  due  care  shall  be  used  throughout  the  journey. 
There  is  no  such  fundamental  distinction  between  a  contract  which 
relieves  a  company  from  liability  for  negligence  on  its  own  lines  and  a 
contract  so  relieving  it  with  respect  to  foreign  lines,  when  the  contract 
relates  to  the  carriage  of  a  passenger,  as  exists  in  the  case  of  the 
carriage  of  goods.  In  the  case  of  goods  a  contract  relieving  the  com- 
pany from  liability  for  injury  on  foreign  lines  has  been  held  to  be  out- 
side section  7  of  the  Railway  and  Canal  Traffic  Act,  1854,  altogether, 
and,  therefore,  it  need  not  be  signed  or  reasonable  though  it  extends  to 
negligence. 

When  a  ticket  validly  incorporates  the  terms  of  bills  or  time-tables, 
the  statements  therein  become  part  of  the  contract  of  carriage. 
Usually  the  effect  of  this  is  to  give  the  passenger  no  remedy  for  delay 
or  loss  of  connection  (Woodgate  v.  G.  W.  Ry.  (1884)  51  L.  T.  826; 
McCartan  v.  N.  E.  Ry.  (1885)  54  L.  J.  Q.  B.  441;  Duckworth  v.  h.  & 
Y.  Ry.  (1901)  84  L.  T.  774).  On  the  other  hand,  a  statement  in  the 
published  bills  incorporated  in  the  contract  to  the  effect  that  "  every 
attention  will  be  paid  to  insure  punctuality  as  far  as  practicable," 
imports  an  obligation  to  use  due  care  to  keep  the  schedule  times  as  far 
as  practicable,  having  regard  to  the  exigencies  of  traffic  and  to  circum- 
stances whjch  the  company  cannot  control  (he  Blanche  v.  L.  &  N.  W 
Ry.  (1876)  1  C.  P.  D.  286). 

(c)  The  Obligation,  to  Use  Clear  Words  of  Exemption. — The  obliga- 
tion which  rests  upon  a  party  who  proposes  to  another  party  the  terms 
of  a  contract  to  use  unambiguous  language  when  he  seeks  to  shield 
himself  from  liability  is  too  well  known  to  require  detailed  discussion 
here.  The  rule  is  stated  with  the  utmost  clearness  in  connection  with 
conditions  sought  to  be  incorporated  in  contracts  to  carry  passengers 
by  Mellish,  L.J.,  in  he  Blanche  v.  h.  &  N.  W.  Ry.  (supra,  at  p.  311). 
In  Buckmaster  v.  G.  E.  Ry.  (  (1870)  23  L.  T.  471)  the  condition  pro- 
tected the  company  from  liability  "  for  any  delay  in  starting  from 
accident  or  other  cause."  It  was  held  that  the  company  was  liable 
for  a  negligent  failure  to  start  a  train  at  the  proper  time. 

(d)  Notice  of  Conditions. — There  is  nothing  peculiar  in  regard  to 
the  law  regarding  the  incorporation  of  conditions  in  contracts  for  the 
carriage  of  passengers.  But  it  happens  that  such  contracts  are  seldom 
signed,  no  statute  requiring  this  formality,  and  almost  invariably  it  is 
sought  to  incorporate  in  the  contract  printed  conditions  which  may  or 
may  not  be  set  out  in  the  ticket.  If  a  passenger  signs  a  contract  con- 
taining or  incorporating  conditions,  as  a  season-ticket  holder  may  very 
likely  be  required  to  do,  he  is  absolutely  bound  unless  there  be  fraud 
or  the  like  (Henderson  v.  Stevenson  (1875)  2  Sc.  &  Div.  470,  Lord 
Cairns,  at  p.  474;  Lord  Hatherley,  at  p.  479).  If  an  express  assent  to 
the  conditions  can  be  proved  in  any  other  way  the  matter  is  equally 
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clear.  But  if  the  assent  of  the  passenger  cannot  be  established  by 
such  means,  then  the  question  arises  as  to  whether  he  is  bound  by  the 
conditions.  This  matter  has  been  already  twice  discussed  in  this  work 
(see  title  XIV,  note  (b)  and  title  XX,  note  (e)  ),  and  no  attempt  will  be 
made  here  to  discuss  all  the  authorities  or  to  consider  their  historical 
sequence. 

In  Richardson  v.  Rowntree  ([1894]  A.  C.  217)  the  House  of  Lords 
held  that  the  proper  questions  for  the  jury  were  those  which  com- 
mended themselves  to  the  majority  of  the  Court  of  Appeal  in  Parker 
v.  S.  E.  Ry.  ((1877)  2  C.  P.  D.  416),  namely:  (1)  Did  the  plaintiff 
know  that  there  was  writing  or  printing  on  his  ticket  ?  (2)  Did  he  know 
that  the  writing  or  printing  on  the  ticket  contained  conditions  relating 
to  the  terms  of  the  contract  of  carriage  ?  (3)  Did  the  defendant  do  what 
was  reasonably  sufficient  to  give  the  plaintiff  notice  of  the  conditions? 
Since  this  authoritative  exposition  of  the  law,  the  task  of  the  Courts 
has  been  simply  to  apply  the  rules  to  particular  facts  (see  Cooke  v. 
Wilson  (1915)  85  L.  J.  K.  B.  888).  But  many  of  the  cases  which  have 
arisen  afford  a  valuable  commentary  on  the  rule.  With  regard  to  the 
first  question,  it  has  at  times  been  thought  that  it  was  indispensable 
in  every  case  that  the  plaintiff  should  be  proved  to  have  knowledge 
that  some  writing  or  printing  appeared  upon  his  ticket  and  that  this 
writing  was  concerned  with  conditions.  But  even  Mellish,  L.J.,  in 
his  original  formulation  of  the  questions  in  Parker  v.  8.  E.  Ry.  (supra) 
did  not  go  as  far  as  that.  In  the  case  of  a  cloak-room  contract,  with 
which  he  was  concerned,  he  held  that,  prima  facie,  no  one  need  regard 
the  ticket  given  to  him  as  more  than  a  receipt  for  the  goods,  and, 
therefore,  it  was  absolutely  necessary,  if  the  bailor  was  to  be  held 
bound  by  the  conditions  in  that  case,  to  show  that  he  knew  that  the 
ticket  was  more  than  a  receipt.  Mellish,  L.J.,  considered  that  the 
same  rule  would  apply  to  a  turnpike  ticket,  but  he  expressly  says  that 
it  would  not  apply  in  the  case  of  a  bill  of  lading.  So  universally  is  the 
latter  known  to  contain  conditions  that  no  one  could  be  allowed  to  say 
that  he  did  not  know  that  any  such  appeared  in  it  (at  p.  422).  But 
all  doubt  on  this  point  is  set  at  rest  by  the  decison  of  the  House  of 
Lords  in  Hood  v.  Anchor  Line  [Henderson  Bros.)  ([1918]  A.  C.  837,  at 
p.  849),  where  Lord  Parmoor  says: — "  I  am  unable  to  assent  to  the 
further  proposition  that  to  discharge  this  onus  some  exceptional 
standard  of  proof  is  required,  based  on  the  theory  of  the  improbability 
of  a  passenger  on  an  ocean-going  steamer  having  assented  to  a  contract 
containing  any  variation  of  the  ordinary  common  law  obligation.  In 
all  cases  in  which  a  defendant  relies  for  his  defence  on  the  conditions 
of  a  contract  he  must  prove  that  such  conditions  form  part-  of  the  con- 
tract bargain.  It  is,  however,  an  extravagant  assumption  that  a 
passenger  by  an  ocean-going  steamship  from  New  York  to  Glasgow 
would  expect  to  be  carried  without  a  contract  containing  some  con- 
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ditions,  or  that  tie  would  regard  the  ticket  issued  to  him  merely  as  a 
voucher  or  receipt  for  payment.  Such  an  assumption  might  have 
been  admissible  in  case  of  a  passenger  by  railway  in  the  early  days  of 
railway  travelling,  but  the  conditions  have  changed,  and  the  appellant, 
in  spite  of  his  evidence,  is  not  entitled  to  claim  to  be  in  a  better 
position  than  other  passengers  who,  in  the  exercise  of  ordinary 
intelligence  and  common  sense,  took  care  to  become  acquainted  with 
the  conditions  of  the  contract,  having  had  their  attention  called  thereto 
by  a  reasonable  notice."  There  is  a  dictum  in  Henderson  v.  Stevenson 
(supra)  that  a  passenger  ticket,  like  a  cloak-room  ticket,  is,  prima 
jade,  merely  a  receipt.  Whether  or  not  this  was  true  at  the  date  of 
that  decision,  it  is  clear  from  the  passage  quoted  above  that  it  is  not 
true  now.  These  considerations  lead  inevitably  to  the  conclusion  that 
in  some  cases  the  question  whether  the  plaintiff  knew  that  there  was 
writing  on  his  ticket  is  a  question  which  ought  not  to  be  left  to  the 
jury  at  all.  But,  on  the  other  hand,  where,  having  regard  to  current 
usage,  no  ordinary  person  would  suppose,  that  a  document  which  he 
receives  is  intended  to  be  the  basis  of  a  contract,  the  question  of 
knowledge  is  all  important  {Skrine  v.  Gould  (1912)  29  T.  L.  E.  19). 

If  the  second  question  be  found  in  the  defendant's  favour,  the  third 
becomes  immaterial. 

In  regard  to  the  third  question,  it  is  well  settled  that  the  mentality, 
education,  and  circumstances  of  the  person  sought  to  be,  bound  are 
material  on  the  issue  whether  the  carrier  has  done  what  is  reasonably 
sufficient  to  give  him  notice,  of  the  conditions.  Thus  if  such  person  be 
a  former  servant  who  constantly  saw  the  notice  the  question  is 
absolutely  unarguable  {Clarke  v.  West  Ham  Corporation  [1909]  2 
K.  B.  858).  The  notice  sufficient  to  bind  a  person  of  education  is 
much  less  than  that  necessary  in  the  case  of  an  ordinary  steerage 
passenger  (Richardson  v.  Roumtree,  supra;  Marriott  v.  Yeoward 
Bros.  [1909]  2  K.  B.  987).  There  is  more  than  one  indication  in 
Woodgate  v.  G.  W  Ry.  (  (1884)  51  L.  T.  826)  and  Fitzgerald  v.  M. 
Ry.  (  (1876)  34  L.  T.  771)  that  the  Court  was  impatient  of  the  con- 
tention that  a  member  of  the  Bar  was  entirely  ignorant  that  his  ticket 
contained  conditions.  Neville,  J.,  in.  Cooke  v.  Wilson  ((1915)  85 
L.  J.  K.  B.  888),  expresses  regret  that  the  rule  exists  in  this  form, 
holding  that  a  general  standard  of  sufficient  notice  would  be  preferable, 
but  he  recognises  that  the  authorities  do  establish  that  "  the  degree  of 
notice  necessary  depends  on  the  degree  of  capacity  of  the  recipient,  so 
that  to  a  clever  man  you  may  give  very  little  notice,  and  that  to  a 
stupid  man  you  have  to  give  a  great  deal."  The  question  whether 
sufficient  notice  has  been  given  is  peculiarly  for  the  jury  (Skrine  v. 
Gould,  supra),  but  a  verdict  for  the  plaintiff  against  evidence  may  be 
set  aside  (Watkins  v.  Rymill  (1883)  10  Q.  B.  D.  178— a  case,  however, 
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containing  dicta  very  difficult  to  reconcile  with  the  later  authorities ; 
Cooke  v.  Wilson,  supra). 

The  rule  of  law  applicable  in  these  cases  does  not  vary  according 
as  the  conditions  are  on  the  front  or  the  back  of  the  ticket.  But  this 
is  a  distinction  which  the  jury  must  consider  in  determining  whether 
sufficient  notice  was  given.  Where,  however,  the  contract  is  complete 
on  its  face,  and  no  reference  is  made  either  to  the  back  or  to  other 
notices,  it  is  difficult  to  fix  the  plaintiff  with  notice  unless  it  be  express 
(Henderson  v.  Stevenson,  supra),  but,  where  the  contract  is  embodied 
in  a  book  of  tickets,  it  is  immaterial  that  a  condition  is  not  on  the 
front  page  (Burke  v.  8.  E.  By.  (1879)  5  C.  P.  D.  1). 

Where  the  ticket  containing  the  conditions  is  not  given  to  a 
passenger  until  a  time  subsequent  to  that  when  he  is  accepted  as  a 
passenger,  it  may  be  that  somewhat  different  considerations  apply,  and 
that  an  implied  assent  will  not  be  so  readily  inferred  (Hoo-per  v. 
Furness  Ry.  (1907)  23  T.  L.  E.  451). 

Notice  reasonably  sufficient  to  fix  a  passenger  with  knowledge  of 
conditions  depends  not  merely  on  the  intelligence  of  the  passenger,  but 
also  on  the  terms  of  the  conditions  sought  to  be  imposed.  It  is  not 
proposed,  however,  to  add  anything  here  to  what  has  been  said  on  this 
subject  in  title  XIV,  note  (b). 


Persons  Entitled  to  Sue  a  Carrier  for  Injury  to  a  Passenger  Due 

to  the  Carrier's  Failure  to  use  the  Degree  of  Care  Required 

by  Law  or  by  the  Contract  of  Carriage. 

(CXIX.)  A  person  lawfully  in  a  carrier's  conveyance, 
whether  his  right  to  be  there  depends  upon  a  contract  or  not, 
is,  prima  facie,  entitled  to  sue  the  carrier  for  damages  for 
injury  arising  from  a  failure  to  carry  him  with  due  care,  and 
he  need  not  rely  on  the  contract  if  there  be  one  (a).  But  if 
he  is  carried  on  the  terms  of  a  special  contract  which  defines 
the  liability  of  the  carrier  to  him,  he  can  have  no  rights  save 
those  given  by  the  contract  (b).  No  person  can  sue  on  the 
contract  of  carriage  unless  he  is  a  party  to  it  (c) ;  but  a  master 
can  sue  the  carrier  in  tort  for  the  loss  of  his  servant's  services 
when  the  loss  is  due  to  an  injury  for  which  the  carrier  is 
responsible  (d). 

(a)  The  General  Liability  of  the  Carrier  in  Tort. — The  tortious 
liability  of  a  carrier  of  goods  for  failure  to  carry  safely  depends  on  the 
fact  that  he  is  a  common  carrier,  and  is  otherwise  non-existent.  But 
the  tortious  liability  of  a  carrier  of  passengers  for  failure  to  exercise  due 
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care  is  independent  of  whether  he  is  a  common  carrier  of  persons :  it 
is  consequent  on  the  mere  fact  that  he  carries  persons,  though,  of 
course,  it  may  be  limited  by  contract.  Therefore  when  a  passenger 
sues  a  carrier  for  injuries  received,  his  action  is  an  action  of  tort, 
notwithstanding  that  there  is  a  contract,  and  in  considering  whether 
the  action  sounds  in  contract  or  tort  for  the  purposes  of  costs  (for 
which  purpose  the  distinction  is  now  chiefly  material)  regard  will  be 
paid  rather  to  the  substance  of  the  matter  than  to  the  form  of  the 
pleadings  (Taylor  v.  M.  S.  &  L.  Ry.  [1895]  1  Q.  B.  134). 

(b)  When  Rights  are  Exclusively  those  given  by  the  Contract. — 
See  Grand  Trunk  Ry.  of  Canada  v.  Robinson  ([1915]  A.  C.  740),  and 
particularly  the  passage  in  Lord  Haldane's  judgment  quoted  in  note  (c) 
of  the  previous  title. 

(c)  The  Right  to  Sue  on  the  Contract  Con-fined  to  the  Parties. — 
That  only  the  parties  thereto  can  sue  on  the  contract  of  carriage  was 
the  precise  point  decided  in  Alton  v.  M.  Ry.  (  (1865)  19  C.  B.  (N.  S.) 
213),  and  on  this  point  it  remains  unshaken.  But  the  dicta  in  the 
judgments  which  suggest  that  an  action  against  a  carrier  of  passengers 
in  respect  of  the  carriage  must  always  be  an  action  of  contract,  and 
that  a  master  cannot  sue  in  tort  for  the  loss  of  his  servant's  services, 
have  not  been  approved  or  followed  (see  note  (d)  below).  At  the 
present  day  the  distinction  between  suing  on  the  contract  and  suing 
in  tort  is  not  of  great  importance  so  long  as  the  person  who  makes  the 
contract  is  the  person  carried.  But  there  is  no  doubt  that  A,  for 
valuable  consideration,  can  validly  contract  with  a  carrier  for  the 
carriage  of  B  (Jennings  v.  G.  N.  Ry.  (1865)  L.  E.  1  Q.  B.  7;  see  also 
Potter  v.  MetropvlMan  Ry.  (1874)  30  L.  T.  765;  (1875)  32  L.  T.  36). 
Such  a  case  is  not  to  be  supposed  to  arise  whenever  A  takes  a  ticket 
for  B  :  no  doubt  that  ordinarily  it  will  be  inferred  that  A  is  B's  agent 
(Grand  Trunk  Ry.  of  Canada  v.  Robinson,  supra).  But  a  case  may 
well  arise  when  any  presumption  of  agency  is  rebutted.  In  such  a 
case  B  could  have  no  rights  under  the  contract,  but  he  would  be 
entitled  to  sue  in  tort  save  in  so  far  as  the  contract  limited  the  carrier's 
liability.  It  is  possible  that  difficulties  might  arise  if  the  ticket  were 
expressed  to  be  "  not  transferable,"  and  the  carrier  was  not  informed 
that  the  proposed  contract  was  with  A  for  the  carriage  of  B. 

(d)  The  Right  of  a  Master  to  Sue  in  Tort  for  the  Loss  of  his 
Servant's  Services. — In  Alton  v.  M.  Ry.  (supra)  the  master  declared 
on  the  contract  between  the  servant  and  the  company,  and  it  was  held 
that  under  that  contract  he  could  have  no  rights  whatever.  So  far  as 
the  judgments  went  further  and  suggested  that  the  master  could  not 
sue  in  tort,  the  case  (in  which  this  point  was  not  decided)  has  not  been 
followed  (Taylor  v.  M.  S.  &  L.  Ry.  [1895]  1  Q.  B.  134;  Meux  v. 
G.  E.  Ry.  [1895]  2  Q.  B.  387).  The  master's  right  of  action  being 
wholly  independent  of  contract,  it  matters  not  at  all  that  at  the  time  of 


414  THE  CABBIAGE  OF  PEBSONS. 

the  accident  the  servant,  though  lawfully  on  the  railway,  had  no  con- 
tract with  the  company  which  was  carrying  him  (Berringer  v.  G.  E. 
Ry.  (1879)  4  C.  P.  D.  163). 


Liability  of  a  Carrier  for  Fatal  Accidents. 

(CXX.)  Whensoever  the  death  of  a  person  (a)  shall  be 
caused  by  a  wrongful  act,  neglect  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  (b)  and  to 
recover  damages  in  respect  thereof,  then  and  in  every  such 
case  the  person  who  would  have  been. liable  (c)  if  death  had 
not  ensued  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  p.erson  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  a  felony  (d)  (Fatal  Accidents  Act,  1846,  s.  1). 

(a)  "  The  Death  of  a  Person." — The  rule  of  the  common  law  was 
that  in  a  civil  court  the  death  of  a  human  being  could  not  be  com- 
plained of  as  an  injury  (see  Admiralty  Commissioners  v.  S.S.  Amerika 
[1917]  A.  C.  38,  where  the  origin  of  the  rule  is  elaborately  discussed). 
Prior  to  this  Act,  it  was,  therefore,  much  to  the  pecuniary  advantage 
of  a  railway  company  to  kill  passengers  outright  rather  than  to  injure 
them.  Indeed,  if  death  ensued  immediately  on  the  accident,  the  com- 
pany was  absolutely  protected,  but  where  there  was  an  interval 
between  the  accident  and  death  there  were  certain  claims  to  which  the 
company  might  be  liable,  and  to  which  it  remains  liable  now 
independently  of  the  Act.  Thus  damages  for  loss  of  consortium  or 
services  during  the  period  between  injury  and  death  could  be  recovered 
(Osborne  v.  GiUett  (1873)  L.  E.  8  Ex.  88).  There  were  other  cases  in 
which  a  right  was  vested  in  the  executor  or  administrator  to  recover 
against  the  party  who  had  caused  the  injury,  and  these  likewise  con- 
tinue unaffected  by  the  Act  (Leggctt  v.  G.  N.  Ry.  (1876)  1  Q.  B.  D. 
599).  A  broad  distinction  exists  between  cases  where  the  death  was 
caused  by  an  act  which,  in  relation  to  the  injured  party,  cannot  be 
regarded  as  other  than  a  tort,  and  cases  where  the  infliction  of  the 
injury  also  involves  a  breach  of  contract.  It  is  outside  the  purpose  of 
this  work  to  inquire  into  the  origin  and  basis  of  this  remarkable  dis- 
tinction, but  its  effects  are  as  follow: — "Where  the  injured  party,  if  he 
had  survived,  could  have  sued  only  in  tort,  as  for  instance  where  he  is 
run  over  at  a  level-crossing,  the  executor  or  administrator  can  recover 
for  injury  to  the  real  or  personal  estate,  due  to  the  tort,  and  occurring 
between  injury  and  death.     But  a  diminution  of  the  estate  due  to  the 
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inability  of  the  deceased  to  follow  his  occupation,  or  to  the  cost  of  medical 
attendance,  is  not  such  a  loss  to  the  estate  as  will  support  a  claim  in 
such  a  case  {Pulling  v.  G.  E.  By.  (1882)  9  Q.  B.  D.  110;  Lendon  v. 
London  Road  Car  Go.  (1888)  4  T.  L.  E.  448).  On  the  other  hand, 
where  the  injury  involves  a  breach  of  contract,  for  instance  where  a 
passenger  by  railway  carried  under  contract  is  injured,  and  sub- 
sequently dies,  his  executor  or  administrator  can  recover,  on  the  ground 
of  injury  to  the  estate,  the  amount  lost  through  the  inability  of  the 
deceased  to  follow  his  occupation  between  injury  and  death,  and  the 
cost  of  medical  expenses  {Bradshaw  v.  L.  &  Y.  By.  (1875)  L.  E.  10 
C.  P.  189;  doubted  but  followed  in  Leggott  v.  G.  N.  Ry.,  supra; 
approved  by  Lord  Halsbury,  L.C.,  in  The  Greta  Home  [1897]  A.  C. 
596,  at  p.  601). 

Another  case  should  be  noted,  if  only  to  distinguish  it,  namely, 
where  the  contract  is  not  with  the  deceased,  but  with  the  plaintiff, 
and  he  claims  to  have  suffered  damage  by  the  death  of  the  deceased 
caused  by  an  act  which  involves  a  breach  of  the  contract.  Here  it 
seems  that  the  rule  that  the  death  of  a  man  cannot  be  complained 
of  as  an  injury  has  no  application  whatever  {Jackson  v.  Watson  &  Sons 
[1909]  2  K.  B.  193). 

(b)  "  Would  {if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action." — Lord  Campbell's  Act  "  provided  a 
new  cause  of  action  and  did  not  merely  reguhite  or  enlarge  an  old 
one"  (Lord  Sumner,  Admiralty  Commissioners  v.  S.S.  Amerika 
[1917]  A.  C.  38,  at  p.  52).  But  the  act  or  default  which  caused  the 
death  must  be  such  as  would  have  constituted  a  cause  of  action  to 
the  deceased  had  he  survived,  though  it  is  immaterial  that  the 
pecuniary  loss  for  which  the  action  is  brought  would  not  have  occurred 
if  he  had  not  died  {Pywi  v.  G.  N-.  Ry.  (1862)  2  B.  &  S.  760;  (1863) 
4  B.  &  S.  396).  Thus — to  deal  with  defences  peculiarly  applicable  to 
carriers — contributory  negligence  of  the  deceased  is  a  defence  under 
the  statute  {Tucker  v.  Chaplin  (1848)  2  C.  &  K.  730;  Senior  v.  Ward 
(1859)  1  E.  &  E.  385;  Pynn  v.  G.  N.  By.,  supra;  The  George  and 
Bichard  (1871)  L.  E.  3  Ad.  &  E.  466).  Similarly,  there  is  no  right 
of  action  under  the  statute  where  there  was  a  contract  between  the 
deceased  and  the  party  who  has  caused  his  death  which  excluded 
liability  for  the  accident  which  happened  {Griffiths  v.  Earl  of  Dudley 
(1882)  9  Q.  B.  D.  357;  Haigh  v.  Boyal  Mail  Steam  Packet  Co.  (1883) 
52  L.  J.  Q.  B.  640;  The  Stella  [1900]  P.  161),  and  a  claim  under  the 
statute  is  barred  by  the  recovery  of  damages  in  the  deceased's  lifetime, 
or  by  a  payment  to  him  which  he  acknowledges  to  be  in  full  satis- 
faction and  discharge  of  all  claims  and  causes  of  action  which  he  has 
in  respect  of  the  injury  {Bead  v.  G.  E.  By.  (1868)  L.  E.  3  Q.  B.  555). 

(c)  "  The  Person  who  would  have  been  Liable." — The  word  person 
includes  a  corporation  (section  5). 
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(d)  "  Under  such  Circumstances  as  Amount  in  Law  to  Felony." — 
The  difficulties  which  a  person  encountered  who  sought  to  bring  an 
action  in  respect  of  an  act  which  amounted  to  a  felony  will  be  found 
set  out  at  length  in  the  speech  of  Lord  Sumner  in  Admiralty  Com- 
missioners v.  s.s.  Amerika  ([1917]  A.  C.  38,  at  pp.  57-8).  These 
difficulties  had  by  no  means  been  entirely  removed  at  the  date  of  Lord 
Campbell's  Act. 

But  it  has  been  suggested  that  these  words  may  have  a  profound 
effect  in  an  entirely  different  direction,  namely,  that  a  master  may  be 
prevented  from  setting  up  that  the  felonious  act  of  his  servant  which 
causes  death  is  an  act  for  which  he  is  not  liable  because  the  servant 
had  no  authority  to  commit  felony.  If  this  be  so,  astonishing  results 
follow.  If  a  porter  arrests  a  passenger  for  travelling  without  a  ticket, 
notwithstanding  that  he  furnishes  his  address,  prima  facie  the  com- 
pany is  not  liable,  because  the  act  is  illegal  and  ultra  vires,  and  it  will 
be  presumed  to  be  outside  the  porter's  authority  (see  title  CXVI, 
note  (c)  (3)).  But,  on  this  view,  if  the  porter  murdered  the  passenger 
the  company  would  be  liable. 


Parties  Entitled  to  Sue  or  Benefit  in  Respect  of  Proceedings 
under  the  Fatal  Accidents  Acts. 

(CXXI.)  Every  such  action  shall  be  for  the  benefit  (a)  of 
the  wife  (6),  husband,  parent  (c),  and  child  (d)  of  the  person 
whose  death  shall  have  been  so  caused,  and  shall  be  brought 
by  and  in  the  name  of  the  executor  or  administrator  of  the 
person  deceased. 

Provided  always  that  not  more  than  one  action  (e)  shall  lie 
for  and  in  respect  of  the  same  subject-matter  of  complaint; 
and  that  every  such  action  shall  be  commenced  within  twelve 
calendar  months  after  the  death  of  such  deceased  person. 

In  every  such  action  the  plaintiff  on  the  record  shall  be 
required,  together  with  the  declaration,  to  deliver  to  the 
defendant  or  his  attorney  a  full  particular  of  the  person  or 
persons  for  whom  and  on  whose  behalf  such  action  shall  be 
brought,  and  of  the  nature  of  the  claim  in  respect  of  which 
damages  shall  be  sought  to  be  recovered. 

If  and  so  often  as  it  shall  happen  at  any  time  or  times  here- 
after in  any  of  the  cases  intended  and  provided  for  by  the  said 
Act  that  there  shall  be  no  executor  or  administrator  (/)  of  the 
person  deceased,  or  that  there  being  such  executor  or  adminis- 
trator no  such  action  as  in  the  said  Act  mentioned  shall  within 
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six  calendar  months  after  the  death  of  such  deceased  persor 
as  therein  mentioned  have  been  brought  by  and  in  the  nam* 
of  his  or  her  executor  or  administrator,  then  and  in  every  sue! 
case  such  action  may  be  brought  by  and  in  the  name  or  names 
of  all  or  any  of  the  persons  (if  more  than  one)  for  whose  benefn 
such  action  would  have  been,  if  it  had  been  brought  by  and  ir 
the  name  of  such  executor  or  administrator;  and  every  actior 
so  to  be  brought  shall  be  for  the  benefit  of  the  same  person  oi 
persons,  and  shall  be  subject  to  the  same  regulations  anc 
procedure,  as  nearly  as  may  be,  as  if  it  were  brought  by  anc 
in  the  name  of  such  executor  or  administrator  (Fatal  Accidents 
Act,  1846,  ss.  2,  3,  and  4;  Fatal  Accidents  Act,  1864,  s.  1). 

(a)  "  For  the  Benefit." — The  benefit  is  given,  not  to  the  class  as  £ 
whole,  but  to  every  individual  in  it.  Therefore,  to  show  that  one  oi 
more  but  not  all  the  individuals  in  the  class  have  suffered  no  sue! 
injury  as  the  Act  contemplates  cannot  be  a  complete  defence  to  the 
action  (Pym  v.  G.  N.  Ry.  (1863)  4  B.  &  S.  396,  at  p.  407). 

(b)  "  Wife." — A  woman  living  in  adultery,  inasmuch  as  she  has  nc 
legal  right  to  be  supported  by  her  husband,  can  obtain  no  benefil 
under  the  Act,  in  respect  of  the  death  of  her  husband,  notwithstanding 
that  he  occasionally  gave  her  money,  and  was,  as  she  alleged,  willing 
before  his  death  to  condone,  but  had  not  in  fact  condoned,  her  offence 
(Stimpson  v.   Wood  (1888)  57  L.  J.  Q.   B.  484). 

(c)  "Parent  "  includes  father,  mother,  grandfather,  grandmother 
stepfather,  stepmother  (section  5  of  the  Act  of  1846). 

(d)  "Child." — The  word  "  child"  includes  son  and  daughter,  and 
grandson  and  granddaughter,  stepson  and  stepdaughter  (section  5  oJ 
the  Act  of  1846).  It  includes  a  child  en  ventre  so,  mere  at  the  time 
of  the  death,  but  no  claim  can  be  made  in  respect  of  him  until  he  is 
born  {The  George  and  Richard  (1871)  L.  B.  3  Ad.  &  B.  466).  But  rf 
does  not  include  an  illegitimate  child  (Dickenson  v.  N.  E.  Ry.  (1863)  2 
H.  &  C.  735). 

(e)  "Not  more  than  One  Action." — No  action  maintainable  at 
common  law  is  barred  by  the  statute  (Leggptt  v.  G.  N.  Ry.  (1876)  1 
Q.  B.  D.  599;  see  note  (a)  of  the  previous  title).  When  a  father  and 
stepmother  are  killed  in  the  same  accident,  a  daughter  of  the  formei 
is  not  barred  from  bringing  an  action  in  respect  of  the  death  of  her 
stepmother  by  reason  that  damages  have  been  awarded  to  her  in 
respect  of  the  death  of  her  father  in  another  action  (Johnson  v.  G.  N. 
Ry.  (I.)  (1890)  26  L.  B.  I.  691).  If  deceased  has  recovered  compen- 
sation in  his  lifetime  no  action  can  be  maintained  after  his  death  (see 
note  (b)  to  the  previous  title). 

l.r.l.  27 
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(/)  "  There  shall  be  no  Executor  or-  Administrator." — Where  there 
ia  in  fact  no  executor  or  administrator  a  party  entitled  to  sue  in  default 
is  not  bound  to  wait  six  months  before  bringing  his  action  (Holleran 
v.  Bagnell  (1879)  4  L.  E.  I.  740).  Therefore,  if  such  a  party  brings 
an  action  in  good  faith,  and  administration  is  subsequently  taken  out 
and  the  administrator  brings  a  second  action,  the  first  will  not,  on  his 
application,  be  dismissed,  stayed,  or  consolidated  with  his  action 
(M'Cabe  v.  G.  N.  By.  (I.)  [1899]  2  I.  E.  123). 


Measure  of  Damages  in  Respect  of  Fatal  Accidents. 

(CXXII.)  In  every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  resulting 
from  such  death  (a)  to  the  parties  respectively  for  whom  and 
for  whose  benefit  such  action  shall  be  brought ;  and  the  amount 
so  recovered,  after  deducting  costs  not  recovered  from  the 
defendant,  shall  be  divided  amongst  the  beforementioned 
parties  in  such  shares  as  the  jury  by  their  verdict  shall  find  and 
direct. 

It  shall  be  sufficient,  if  the  defendant  is  advised  to 
pay  money  into  Court,  that  he  pay  it  as  a  compensation  in  one 
sum  to  all  persons  entitled  under  the  said  Act  for  his  wrongful 
act,  neglect,  or  default,  without  specifying  the  shares  into 
which  it  is  to  be  divided  by  the  jury  (b);  and  if  the  said  sum 
be  not  accepted,  and  an  issue  is  taken  by  the  plaintiff  as  to  its 
sufficiency,  and  the  jury  shall  think  the  same  sufficient,  the 
defendant  shall  be  entitled  to  the  verdict  upon  that  issue. 

In  assessing  damages  in  any  action,  whether  commenced 
before  or  after  the  passing  of  this  Act,  under  the  Fatal 
Accidents  Act,  1846,  as  amended  by  any  subsequent  enact- 
ment, there  shall  not  be  taken  into  account  any  sum  paid  or 
payable  on  the  death  of  the  deceased  under  any  contract  of 
assurance  or  insurance,  whether  made  before  or  after  the 
passing  of  this  Act  (c).  (Fatal  Accidents  Act,  1846,  s.  2;  Fatal 
Accidents  Act,  1864,  s.  2;  Fatal  Accidents  (Damages)  Act, 
1908,  s.  1). 

(a)  "  Damages  .  Proportioned  to  the  Injury  Resulting  from 
such  Death." — The  plaintiff  must  prove  his  case,  and,  as  the  cause  of 
action  depends  upon  damage  having  been  suffered,  he  must  establish 
not  merely  a  fatal  accident  due  to  the  defendant's  neglect  or  default, 
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but  that  damage  of  the  kind  which  the  Act  contemplates  has  beei 
suffered  (Hull  v.  G.  N.  Ry.  (I.)  (1890)  26  L.  E.  I.  289).  It  is  no 
possible  that  judgment  in  an  action  under  the  statute  could  b 
properly  entered  for  nominal  damages  (Duckworth  v.  Johnson  (185S 
4  H.  &  N.  653).  The  damage  must  be  pecuniary  damage  (Gillard  v 
L.  *  Y.  Ry.  (1849)  12  L.  T.  (O.  S.)  356) :  no  damages  can  be  given  a 
a  solatium  or  for  mental  anguish  (Blake  v.  M .  Ry.  (1852)  18  Q.  B.  93) 
or  for  funeral  or  mourning  expenses  (Dalton  v.  S.  E.  Ry.  (1858)  • 
C.  B.  (N.  S.)  296).  But  the  damages  are  not  to  be  measured  by  th 
legal  liability  of  the  deceased  to  support  the  parties  for  whose  benefi 
the  action  is  brought  (Franklin  v.  8.  E.  Ry.  (1858)  3  H.  &  N.  211) 
What  the  plaintiff  is  required  to  prove  is  that  a  pecuniary  loss,  actua 
or  expected,  has  resulted  to  the  parties  entitled  under  the  Acts  fron 
the  death  of  the  deceased.  In  so  far  as  an  actual  pecuniary  loss  i 
relied  on,  little  difficulty  can  arise.  A  case  of  this  kind  is  Rowley  v 
L.  &  N.  W.  Ry.  ( (1873)  L.  R.  8  Ex.  221),  where  the  deceased  hai 
covenanted  to  pay  an  annuity  to  his  mother  for  their  joint  lives.  I 
was  held  that  the  jury  were  entitled  to  take  into  consideration  th 
capital  value  of  the  annuity,  but  must  also  consider  the  possibilit; 
that  deceased  might  have  been  unable  to  pay  it,  or  that  either  lift 
might  not  be  a  normal  life.  But  to  give  as  damages  the  exact  sun 
which  would  produce  the  annuity,  so  that  nothing  is  allowed  in  respec 
of  such  considerations  as  those  just  stated,  is  necessarily  wronj 
(Johnston  v.  G.  W.  Ry.  [1904]  2  K.  B.  250;  see  title  CXXIII 
note  (/) ).  The  sufficient  proof  of  an  anticipated  loss  is  a  more  comple: 
matter.  Where  a  father  employs  a  son  at  a  wage,  and  there  is  nothinj 
to  show  that  his  services  exceeded  the  value  paid  for  them,  the  fathe 
has  suffered  no  damage,  actual  or  prospective,  from  the  son's  deatl 
(Sykes  v.  N.  E.  Ry.  (1875)  44  L.  J.  C.  P.  191).  But  where  a  son  i: 
shown  to  have  assisted  his  aged  father  in  his  work  gratuitously,  an( 
to  have  been  well  disposed  towards  him, .the  father  is  entitled  to  reb 
on  the  reasonable  expectation  that  this  pecuniary  benefit  will  continui 
(Franklin  v.  S.  E.  Ry.,  supra).  Where  a  relative  is  maintained,  anc 
in  return  performs  household  services,  whether  pursuant  to  a  contrac 
or  not,  no  damage  is  shown  to  result  from  her  death,  unless  th( 
services  are  proved  to  have  been  of  more  value  than  the  cost  of  main 
tenance  (Hull  v.  G.  N.  Ry.  (I.),  supra).  But  where  a  deceased  wife 
or  child  rendered  services  in  the  household  which  alone  avoided  the 
employment  of  a  paid  servant,  there  is  a  sufficient  case  as  to  damage 
to  go  to  .the  jury  (Wolfe  v.  G.  N.  Ry.  (I).  (1890)  26  L.  R.  I.  548: 
Berry  v.  Humm  [1915]  1  K.  B.  627).  Where  a  deceased  son  is  shown 
to  have  been  well  disposed  towards  his  parents  and  to  have  rendered 
services  to  them  in  the  past  (Hetherington  v.  N.  E.  Ry.  (1882)  £ 
Q.  B.  D.  160);  or,  although  yet  a  child,  has  rendered  such  services  as 
were  within  his  power  (Condon  v.  G.  8.  &  W.  Ry.  (1865)  16  I.  C.  L.  B. 
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415) ;  or,  even  if  he  be  too  young  to  have  rendered  any  assistance,  it  is 
in  prospect  that  he  will  shortly  earn  wages  (Gillard  v.  L.  &  Y.  By. 
(1849)  12  L.  T.  (O.  S.)  356),  there  is  a  reasonable  expectation  of 
pecuniary  assistance  which  the  jury  must  consider.  On  the  other 
hand,  where  a  father  is  in  a  good  position  in  life,  and  the  deceased  son 
has  never  been  other  than  an  expense  to  him,  and  there  is  no  likelihood 
that  the  father  will  ever  obtain  or  require  assistance  from  the  son,  the 
father  has  no  claim  in  respect  of  his  son's  death  (Bourke  v.  Cork  & 
Macroom  By.  (1879)  4  L.  R.  I.  682).  There  is  no  rule  of  law  that  the 
proof  of  reasonable  expectation  of  pecuniary  benefit  is  impossible 
unless  such  benefit  is  shown  to  have  been  actually  received  prior  to  or 
at  the  time  of  death  (Taff  Vale  By.  v.  Jenkins  [1913]  A.  C.  1). 
Where  a  husband  sued  in  respect  of  the  death  of  his  wife,  and  it  was 
shown  that  they  had  been  separated  for  many  years  and  were  not  on 
friendly  terms,  and  the  wife  was  shown  to  have  been  entitled  to 
property  in  reversion,  it  was  held  that  the  chances  of  the  husband 
being  supported  by  the  wife,  either  voluntarily  or  by  reason  of  the 
husband  becoming  a  pauper,  or  obtaining  a  decree  of  restitution  of 
conjugal  rights,  were  too  remote  to  afford  any  right  of  action  to  the 
husband  (Harrison  v.  L.  &N.  W  By.  (1885)  Cab.  &  El.  540).  Where 
the  deceased  was  a  man  of  great  wealth,  the  loss  to  his  children  of 
educational  advantages,  social  position,  and  personal  comforts  must  be 
taken  into  account  by  the  jury  in  so  far  as,  in  the  case  of  any  particular 
child,  his  position  (taking  into  account  the  terms  of  his  father's  will) 
is  worse  by  reason  of  his  father's  death  (Pym  v.  G.  N.  By.  (1862)  2 
B.  &  S.  759;  (1864)  4  B.  &  S.  396). 

(b)  "  Without  Specifying  the  Shares  into  which  it  is  to  be  Divided 
by  the  Jury." — It  seems  clear  that  even  when  the  plaintiff  accepts  the 
payment  in  he  is  entitled  to  have  it  apportioned  by  a  jury.  Indeed,  in 
Logan  v.  G.  N.  By.  (I.)  ((1910)  44  I.  L.  T.  190),  Palles,  C.B.,  held 
that  he  had  no  power  to  apportion,  even  by  consent.  This  view  is  not, 
however,  borne  out  by  the  other  authorities.  In  Shallow  v.  Verdon 
(  (1875)  I.  R.  9  C.  L.  150)  the  plaintiff  moved  for  payment  out,  and 
offered  to  consent  to  an  apportionment  and  to  directions  as  to  invest- 
ment. The  consent  was  made  a  rule  of  Court.  In  Condliff  v.  Condliff 
(  (1874)  29  L.  T.  831)  the  Court  of  Queen's  Bench  refused  to  apportion, 
holding  that  the  party  who  had  recovered  was  a  trustee,  and  that  a 
suit  in  Equity  ought  to  be  brought  for  the  administration  of  the  trust. 
In  Sanderson  v.  Sanderson  (  (1877)  36  L.  T.  847)  Malins,  V.-C,  held 
that  he  had  power  to  apportion,  and  apportioned  on  the  analogy  of  the 
Statute  of  Distributions,  and  in  Bulmer  v.  Bulmer  (  (1883)  25  Ch.  D. 
409)  Chitty,  J.,  considered  that  he  could  apportion  a  sum  which  had 
been  paid  without  action  brought. 

(c)  Money  Paid  under  Policies  of  Insurance. — Prior  to  the  Act  of 
1908,  the  matter  stood  in  this  way:  In  Hicks  v.  Newport  By.  ( (1857) 
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4  B.  &  S.  403n)  Lord  Campbell,  C.J.,  directed  the  jury  that  thej 
should  deduct  from  the  damages  the  amount  payable  under  a  life 
policy,  and  an  amount  representing  premiums  which  would  have  beer 
payable  under  it  if  deceased  had  not  been  killed.  The  latter  directior 
was  approved  by  the  Privy  Council  in  Grand  Trunk  By.  of  Canada  v 
Jennings  ( (1883)  13  A.  C.  800),  and  it  hardly  seems  affected  by  th< 
Act.  It  is  not  clear  that  the  Privy  Council  approved  the  other  direc 
tion  of  Lord  Campbell,  but  the  matter  is  now  set  at  rest,  so  far  as  the 
Courts  of  this  country  are  concerned,  by  the  Act  of  1908. 

The  Measure  of  Damages  in  Case  of  Personal  Injury. 

(CXXIII.)  A  person  (a)  injured  (b)  by  reason  of  the  negli 
gence  of  a  carrier  is  entitled  to  receive  damages  (c)  in  respec 
of  compensation  for  actual  pain  and  suffering  (d),  for  actua 
expenses  consequent  upon  the  injury  (e),  and  for  pecuniar; 
loss  (/). 

(a)  "  A  Person." — When  a  pregnant  woman  is  injured  in  a  railway 
accident,  and  her  child  is  in  consequence  born  injured,  the  child  canno 
maintain  an  action  against  the  company  either  in  contract  or  tort,  ai 
the  company  has  assumed  no  obligation  in  respect  to  the  child  (Walke 
v.  G.  N.  By.  (I.)  (1891)  28  L.  E.  I.  69).  How  the  matter  woulc 
stand  if  the  woman  declared  her  condition  on  taking  her  ticket,  or  i 
the  child  was  born  during  the  journey  and  subsequently  injurec 
through  the  negligence  of  the  company,  is  far  from  clear.  But,  in  thi 
second  case,  the  fact  that  the  child  had  no  contract  with  the  compan; 
could  hardly  be  so  conclusive  of  the  matter  as  O'Brien,  J.,  in  Walker' 
Case,  suggests  that  it  is.  The  question  would  be  whether  the  chik 
was  lawfully  in  the  train,  and,  whatever  the  difficulties  may  be  whicl 
such  a  case  would  raise,  the  absence  of  a  contract  could  not  in  itsel 
determine  the  question. 

(fa)  "Injured." — Where  a  person  is,  through  the  act  of  one  wh< 
owes  him  a  duty  to  take  due  care,  reasonably  reduced  into  a  state  o 
terror  through  apprehension  of  bodily  injury  due  to  the  wilful  act  o 
negligence  of  the  person  who  owes  the  duty,  such  person  can  recove 
damages  in  respect  of  physical  disability  produced  by  the  state  o 
terror,  notwithstanding  that  the  apprehended  bodily  injury  is  no 
sustained.  This  is  now  the  law  in  all  three  jurisdictions  in  the  Britisl 
Isles  (Dulieu  v.  White  [1901]  2  K.  B.  669;  Cooper  v.  Caledonian  By 
(1902)  4  Sess.  Cas.  (5th  Ser.)  880;  Bell  v.  G.  N.  By.  (I.)  (1890)  21 
L.  E.  I.  428;  following  Byrne  v.  G.  8.  &  W  By.  (unreported);  Boss  v 
Glasgow  Corporation  [1919]  S.  C.  174).  These  cases  cannot  b< 
reconciled  with  the  decision  of  the  Privy  Council  in  Victoria  By.  Com 
missioners  v.  Coultas  ( (1888)  13  A.  C.  222),  which  cannot,  therefore 
be  regarded  as  law  in  any  part  of  the  United  Kingdom. 
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(c)  The  Right  to  Damages. — Where  a  person  is  carried  under  the 
terms  of  a  special  contract  which  exempts  the  carrier  from  liability  in 
the  events  which  have  happened,  it  is  not  correct  to  regard  the  case  as 
one  where  the  injured  party  is  prevented  from  enforcing  his  right  to 
damages :  there  could  be  no  such  right  in  such  a  case,  for  the  carrier 
has  committed  no  breach  of  his  contract,  and  no  right  of  action  has 
ever  existed. 

But  a  righi  to  sue  for  damages  may  have  existed  and  yet  be  extin- 
guished otherwise  than  by  judgment — for  instance,  by  satisfaction. 
This  case  has  arisen  so  frequently  with  reference  to  payments  by 
railway  companies  to  injured  passengers  which  are  alleged  to  have  been 
given  and  received  in  full  satisfaction,  that  the  matter  requires  con- 
sideration. Where  an  injured  passenger  is  induced  by  the  fraud  of  an 
agent  of  the  company  to  sign  a  receipt  "  in  full  satisfaction  "  of  all 
claims,  he  is,  of  course,  not  bound  by  it  {Stewart  v.  G.  W  Ry.  (1865) 
2  De  G.  J.  &  S.  319).  Likewise  a  receipt  expressed  to  be  in  satis- 
faction of  one  head  of  damage  is  no  bar  to  an  action  in  respect  of 
another  {Roberts  v.  Eastern  Counties  Ry.  (1859)  1  F.  4  F.  460),  nor  is 
an  action  barred  for  injuries  which  had  not  come  to  light  when  it 
was  signed  if  it  was  signed  in  reliance  on  an  assurance  of  the  company's 
agent  that  a  claim  for  injuries  subsequently  becoming  apparent  was 
not  included  therein  {Lee  v.  L.  &  Y.  Ry.  (1871)  6  Ch.  527,  at  p.  534). 
When,  however,  a  person  seeks  to  claim  damages  notwithstanding  a 
receipt  signed  by  him  and  purporting  to  be  in  full  discharge,  and  does 
not  set  up  the  fraud  or  misrepresentation  of  the  company,  the  matter 
is  more  complex.  Prima  facie,  he  is  bound  by  his  signature,  but  in 
Rideal  v.  G.  W.  Ry.  ((1859)  1  F.  &  F.  706)  and  Lee  v.  L.  <fe  Y.  Ry. 
{supra)  the  receipt  is  treated  not  as  a  contract  which  cannot  be  varied 
by  parol  evidence,  but  as  a  mere  acknowledgment,  which  will  not  bind 
the  party  who  signs  it  or  bar  future  claims  if  he  can  show  that  his 
mind  did  not  go  with  the  terms  of  it.  But  this  view  is  not  supported 
by  the  decision  of  the  House  of  Lords  in  N.  B.  Ry.  v.  Wood  (  (1891) 
18  Sess.  Cas.  (4th  Ser.)  H.  L.  2'7),  where  it  was  held  that  the  passenger 
could  not  rely  on  the  fact  that  he  misinterpreted  the  receipt,  or  failed 
to  understand  it,  if  the  company  were  left  in  the  bona  fide  belief  that 
he  knew  what  it  contained  and  assented  to  it.  But  see  Ellen  v.  G.  N. 
Ry.  (1901)  17  T.  L.  R.  453). 

(d)  Compensation  for  Actual  Pain  and  Suffering. — This  head  of 
damages  has  nothing  to  do  with  the  medical  and  other  expenses  to 
which  the  injured  party  has  been  put.  He  is  entitled  to  reasonable 
compensation  for  his  bodily  suffering,  and  the  amount  which  he  should 
receive  is  very  much  at  large.  But  it  has  been  laid  down  that  for 
similar  injuries  and  similar  suffering  the  same  amount  of  damages 
ought  to  be  given  whatever  the  condition  in  life  of  the  injured  party 
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(Phillips  v.  L.  &  8.  W  Ry.  (1879)  5  C.  P.  D.  280;  Brett,  L.J.,  &\ 
p.  292). 

(e)  Actual  Expenses. — This  head  of  damage  includes  such  expenses 
as  medical  and  surgical  expenses  and  other  outgoings  incurred  b^ 
reason  of  the  injury.  Such  expenses  must,  of  course,  be  proved  bi 
the  plaintiff :  but  the  judge  need  not  leave  their  amount  specially  anc 
separately  to  the  jury. 

(/)  Pecuniary  Loss. — A  perfect  or  mathematically  accurate  com 
pensatdon  cannot  be  given,  and  is  not  to  be  attempted  to  be  given 
In  particular,  the  jury  must  not  assess  damages  on  the  basis  of  giving 
such  a  sum  as  will  produce  annually  what  they  think  plaintiff  has  lost 
For  that  would  involve  the  disregarding  of  the  considerations  tha 
plaintiff  might  have  suffered  in  some  other  accident,  or  otherwisi 
ceased  to  receive  his  average  income,  or  might  have  died  at  any  time 
and  must  inevitably  die  at  some  time  (Rowley  v.  L.  &  N.  W.  Ry.  (1873 
L.  E.  8  Ex.  221;  Johnston  v.  G.  W  Ry.  [1904]  2  K.  B.  250).  Th< 
business  or  professional  income  of  the  injured  party  is  a  very  materia 
factor,  and,  though  exceptional  fees  or  profits  are  not  to  be  taken  int< 
consideration  without  allowance  for  their  exceptional  nature,  if  it  bi 
shown  that  income  of  this  kind  has  constantly  been  received,  thi 
probability  that  it  will  be  received  in  future  is  not  to  be  ignored 
Against  average  income  in  the  past  must  be  set  the  earning  capacit; 
which  remains.  If  the  incapacity  has  entirely  ceased  the  damages  ii 
respect  of  the  period  between  the  injury  and  complete  recovery  ma; 
be  capable  of  calculation  with  some  precision.  But  in  respect  of  th 
future,  if  recovery  be  not  complete,  th©  jury  can  only  be  directed  t< 
make  a  reasonable  estimate.  Whether  the  private  and  unearnec 
income  of  the  injured  party  can  properly  be  disclosed  to  the  jury  i 
doubtful :  but  if  brought  to  their  notice  at  all,  it  can  only  be  on  thi 
one  point  of  the  probability  that  the  injured  party  might  have  retire( 
from  practice  or  business  and  thus  ceased  to.  earn  his  earned  income 
On  the  other  hand,  any  evidence  of  a  probable  increase  in  earnec 
income  must  also  be  considered  (Fair  v.  L.  &  N.  W.  Ry.  (1869)  2'. 
L.  T.  326;  Phillips  v.  L.  &  S.  W.  Ry.  (1879)  5  Q.  B.  D.  78;  5  C.  P.  D 
280). 

Sums  recovered  or  recoverable  under  accident  policies  are  absolutel; 
irrelevant  (Bradburn  v.  G.  W    Ry.  (1874)  L.  R.  10  Ex.  1). 

The  Court  of  Appeal  is  unwilling  to  grant  a  new  trial  on  groundi 
connected  with  damages  (Saunders  v.  L.  &  N.  W.  Ry.  (1860)  2  L.  T 
153;  Lambkin  v.  8.  E.  Ry.  of  Canada  (1880)  5  A.  C.  352).  But  a  nev 
trial  may  be  granted  if  the  damages  are  so  small  that  the  Court  cai 
see  that  the  jury  must  have  failed  to  take  into  account  elements  whicl 
they  were  bound  to  consider  (Beattie  v.  Moore  (1878)  2  L.  R.  I.  28 
Phillips  v.  L.  &  S.  W.  Ry.,  supra).  A  new  trial  on  the  ground  o 
excessive  damages  is,  perhaps,   even  less  willingly  granted,  but  ma; 
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be  granted  if  the  verdict  is  one  which  no  twelve  reasonable  men  could 
have  found.  In  practice  this  may  mean  very  little  more  than  this— 
that  if  the  Court  can  see,  after  deducting  special  damage  and  a  reason- 
able amount  for  pain  and  suffering,  that  the  remaining  damages  must, 
having  regard  to  the  facts,  have  been  awarded  on  an  investment  basis, 
it  will  interfere  and  order  a  new  trial  (Johnston  v.  G.  W.  Ry.,  supra). 
The  Court  of  Appeal  has  no  power  to  order,  unless  with  the  consent  of 
the  defendant,  that  if  the  plaintiff  will  not  agree  to  reduce  the  damages 
by  a  certain  sum,  a  new  trial  shall  be  ordered  (Watt  v.  Watt  [1905] 
A.  C.  115). 

The  Measure  of  Damages  in  Case  of  Actionable  Delay. 

(CXXIV.)  The  damages  which  a  passenger  can  recover 
from  a  carrier  when  the  agreed  journey  is  not  completed  in  a 
reasonable  time  (a),  or  in  the  agreed  time  (b),  if  there  be  an 
agreed  time,  are  such  as  -may  be  considered  as  either  arising 
naturally  (that  is,  according  to  the  usual  course  of  things)  from 
the  breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties, 
at  the  time  when  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it  (c). 

(a)  A  Reasonable  Time. — Prima  facie,  the  liability  of  a  carrier, 
whether  of  passengers  or  goods,  is  to  complete  his  journey  not  in  a 
fixed,  but  in  a  reasonable  time.  In  the  case  of  a  carrier  of  goods  it 
has  been  held  that,  notwithstanding  that  he  is  an  insurer,  the  reason- 
able time  is  to  be  judged  by  reference  to  the  circumstances  which 
actually  exist,  and  not  by  any  conventional  or  assumed  state  of  facts 
(see  title  XIII,  note  (e) ).  Therefore,  if  he  be  obstructed  in  his 
journey  by  anything  outside  his  control,  his  duty  is  merely  to  com- 
plete his  journey  in  a  reasonable  time  having  regard  to  the  circum- 
stances which  exist.  A  fortiori  a  carrier  of  passengers,  who  is  not  an 
insurer,  is  entitled  to  pray  in  aid  causes  beyond  his  own  control  which 
delay  him  on  the  road. 

(b)  An  Agreed  Time. — Any  carrier  may  specially  contract,  or  be 
liable  on  a  representation  on  which  his  customer  acts  in  good  faith,  to 
complete  his  journey  by  a  certain  time.  In  the  nature  of  things  a 
carrier  of  passengers  is  far  more  likely  than  a  carrier  of  goods  to  be 
under  such  a  liability. 

(c)  The  Measure  of  Damages. — However  the  liability  for  delay 
arises,  the  measure  of  damages  is  the  same.  The  rule  is  stated  above 
in  the  words  of  Hadlcy  v.  Baxendale  (  (1854)  9  Ex.  341)  to  emphasise 
the  fact  that  the  damages  recoverable  for  delay  depend  simply  on  the 
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general  rule.  The  general  rule  having  been  discussed  at  length  i 
title  XV,  it  merely  remains  to  consider  the  particular  decisions  as  t 
remoteness  which  have  been  decided  with  reference  to  carriers  c 
passengers. 

If  a  passenger  is  delayed  on  a  journey  in  circumstances  where  th 
company  is  liable,  he  may  recover  his  reasonable  expenses  from  th 
railway  company  (Le  Blanche  v.  L.  &  N.  W.  By.  (1876)  1  C.  P.  D.  286; 
Thus  he  can  recover  his  hotel  bill,  or  the  cost  of  a  conveyance  t 
1  complete  the  journey,  provided  these  expenses  were  reasonably  incurrei 
(Hamlin  v.  G.  N.  By.  (1856)  1  H.  &  N.  408;  26  L.  J.  Ex.  20;  Hobb 
v.  L.  &  S.  W.  By.  (1875)  L.  E.  10  Q.  B.  111).  But  normally  it  is  no 
a  reasonable  but  an  oppressive  way  of  performing  that  which  the  com 
pany  has  failed  to  perform  to  take  a  special  train.  It  is  certainl; 
unreasonable  when  the  journey  is  undertaken  for  pleasure  (Le  Blanch- 
v.  L.  &  N.  W  By.,  supra).  Similarly,  to  take  a  motor  might  b< 
unreasonable.  In  the  older  cases,  unless  the  passenger  took  a  specia 
train,  no  alternative  was  open  to  him  but  to  take  a  horse-drawn  vehicle 
The  possibility  of  this  course  being  unreasonable  was  not  much  con 
sidered,  because  it  could  hardly  be  unreasonable  to  take  a  cab  to  an; 
place  which  could  be  reached  by  a  cab.  But  now  that  the  passenge 
may  have  the  alternative  of  proceeding  by  motor  or  aeroplane,  n< 
doubt  the  question  would  arise  whether  under  the  circumstances  hi 
was  justified  in  taking  either  of  these  courses.  No  doubt  cases  ma; 
arise  in  which  he  is  entitled  to  take  one  of  these  courses  or  to  take  < 
special  train  (Buck-master  v.  G.  E.  By.  (1870)  23  L.  T.  471). 

In  Hobbs  v.  L.  &  8.  W  By.  (supra),  the  plaintiff  and  his  famib 
were  taken  to  the  wrong  station  late  at  night,  and  had  to  walk  hom( 
a  distance  of  five  miles.  It  was  held  that  damages  for  the  incon 
venience  of  so  doing  were  recoverable,  as  would  have  been  the  cost  o 
taking  a  conveyance,  or  of  putting  up  at  an  hotel,  had  either  of  these 
courses  been  open.  But  damages  resulting  from  the  illness  of  th< 
wife  owing  to  her  exposure  were  held  too  remote,  and  the  case  was 
compared  to  that  if  she  had  injured  herself  by  falling  into  a  hole  or 
the  way  home.  But  in  McMahon  v.  Field  (  (1881)  7  Q.  B.  D.  591 
this  decision  was  severely  criticised  by  the  Court  of  Appeal,  and  i\ 
was  said  that  no  good  reason  appeared  why  either  of  these  heads  o: 
damage  should  be  held  too  remote.  The  loss  of  a  day's  wages  was 
held  to  be  the  measure  of  damages  in  the  case  of  a  workman  who  losl 
a  day's  work  owing  to  delay  of  the  train  by  which  he  was  in  the  habii 
of  travelling,  such  delay  being  shown  to  have  been  caused  by  the  com- 
pany's negligence  (Cooke  v.  M.  By.  (1892)  57  J.  P.  388).  But 
damages  for  annoyance  or  vexation,  as  distinct  from  inconvenience 
which  can  be  stated  in  terms  of  money,  cannot  be  recovered  (Hamlin 
v.  G.  N.  By.,  supra). 
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But  there  is  not  the  slightest  reason  to  doubt  that  the  second 
branch  of  the  rule  in  H<adley  v.  Baxendale  (supra)  is  applicable,  so 
that  if  the  passenger  makes  disclosure  of  particular  consequences 
which  will  follow  from  delay  when  he  takes  his  ticket,  be  those  con- 
sequences the  loss  of  contracts  or  business  appointments,  they  will  be 
held  to  have  been  in  the  contemplation  of  both  parties  when  the 
contract  was  made,  and,  if  the  contract  is  broken,  damages  in  respect 
of  these  matters  may  be  recovered  (Hamlin  v.  G.  N.  Ry.). 


Carriage  of  Troops  and  Police. 

(CXXV.)  (1.)  For  the  pui^pose  of  moving  by  railway  on 
any  occasion  of  the  public  service — 

(a)  Any  of  the  officers  or  men  in  or  belonging  to  Her 
Majesty's  Navy,  or  Eoyal  Naval  Volunteers,  and  any  other 
officers  or  men  under  the  command  or  government  of  the 
Admiralty;  and 

(b)  Any  of  the  officers  or  soldiers  in  Her  Majesty's 
Eegular,  Keserve,  or  Auxiliary  Forces  (within  the  meaning 
of  the  Army  Act,  1881,  or  any  Act  amending  the  same)  for 
the  time  being  subject  to  military  law  (a) ;  and 

(c)  Any  officers  or  men  of  the  Police  Force  (6); 

(all  of  which  officers,  soldiers,  and  men  are  in  this  Act  called 

"the  forces"); 
every  railway  shall,  on  the  production  of  a  route  duly  signed 
for  the  conveyance  of  the  forces,  provide  conveyance  for  them 
and  their  personal  luggage,  and  also  for  any  public  baggage, 
stores,  arms,  ammunition,  and  other  necessaries  and  things, 
whether  actually  accompanying  the  forces  or  not,  at  all  usual 
times  at  which  passengers  are  conveyed  by  the  company,  on 
such  terms  as  may  be  agreed  on  between  the  railway  company 
and  the  Secretary  of  State,  Admiralty,  or  Police  Authority, 
and  subject  to  or  in  default  of  agreement  on  the  following 
terms  : 

(i.)  The  passenger  carriages  provided  shall  be  of  such 

classes  in  use  on  the  railway,  and  in  such  proportions,  as 

specified  in  the  route,  all  carriages  being  protected  from  the 

weather  and  having  proper  accommodation  : 

(ii.)  The  fares  shall  not  exceed  the  following  proportions 

of  the  fares  charged  to  private  passengers  for  the  single 
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journey  by  ordinary  train  in  the  respective  classes  o: 
carriages  specified  in  the  route,  that  is  to  say,  if  the  numbei 
of  persons  conveyed  is  less  than  one  hundred  and  fifty 
three-fourths;  and  if  the  number  is  one  hundred  and  fifti 
or  more,  then  for  the  first  one  hundred  and  fifty,  three 
fourths,  as  for  four  officers  and  one  hundred  and  forty-sh 
soldiers  or  other  persons;  and  for  the  numbers  in  excess  o: 
the  said  one  hundred  and  fifty,  one-half  : 

(hi.)  This  section  shall  apply  to  such  wives,  widows,  anc 
children  of  members  of  the  forces  as  are  entitled  to  be  con 
veyed  at  the  public  expense,  in  like  manner  as  if  thev  wert 
part  of  the  forces,  but  children  less  than  three  years  ok 
shall  be  conveyed  free  of  charge,  and  the  fare  of  a  chik 
more  than  three  and  less  than  twelve  years  old  shall  be  hall 
the  fare  payable  under  this  section  for  an  adult : 

(iv.)  One  hundredweight  of  personal  luggage  shall  b< 
conveyed  by  the  railway  company  free  of  charge  for  every 
one  conveyed  under  this  section  who  is  required  by  th< 
route  to  be  conveyed  first  class,  and  half-a-hundredweigh 
for  every  other  person  conveyed ;  and  any  excess  of  weigh 
shall  be  conveyed  at  not  more  than  two-thirds  of  the  rat< 
charged  to  the  public  for  excess  luggage  : 

(v.)  The  said  public  baggage,  stores,  arms,  ammunition 
necessaries,  and  things  shall  be  carried  at  rates  not  exceed 
ing  twopence  per  ton  per  mile,  the  assistance  of  the  forces 
to  be  given  when  available  in  loading  and  unloading  th( 
same  : 

(vi.)  Provided  that  the  company  shall  not  be  bounc 
under  this  section  to  carry  gunpowder  or  other  explosive  o] 
combustible  matters  except  on  terms  agreed  upon  betweei 
the  company  and  the  Admiralty  or  one  of  Her  Majesty's 
principal  Secretaries  of  State,  as  the  case  may  be. 

(2)  For  the  purposes  of  this  section  a  route  duly  signec 
shall  be  deemed  to  be  a  route  issued  and  signed  in  accordant 
with  section  one  hundred  and  three  of  the  Army  Act,  1881 
or  an  order  signed  by  a  person  authorised  in  this  behalf  b) 
one  of  Her  Majesty's  principal  Secretaries  of  State,  or  a  roufo 
or  order  signed  by  a  person  authorised  in  this  behalf  by  th( 
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Admiralty,  or,  as  regards  the  police,  a  route  or  order  signed 
by  a  person  authorised  in  this  behalf  by  the  Police  Authority. 

(3)  Fares  payable  under  this  section  shall  be  exempt  from 
passenger  duty. 

(4)  Where  a  company  has  by  refusal  or  neglect  to  comply 
with  an  order  of  the  Board  of  Trade  or  of  the  Railway  Com- 
missioners lost  the  benefit  of  this  Act  (c),  that  company  shall, 
until  its  compliance  is  certified  as  in  this  Act  provided,  be 
exempt  from  the  provisions  of  this  section,  but  shall  be  bound 
to  convey  all  such  persons  and  things  as  mentioned  in  this 
section  on  the  same  terms  as  if  this  Act  had  not  been  passed. 
(Cheap  Trains  Act,  1883,  s.  6.) 

(a)  A-pflication  of  Act  to  Air  Force. — By  section  13  of  the  Air 
Force  (Constitution)  Act,  1917,  enactments  relating  to  the  Army 
Council,  the  Secretary  of  State  for  the  War  Department, .  the  Army,  or 
the  officers  and  soldiers  thereof  may  be  applied  by  Order  in  Council  to 
the  Air  Council,  the  President  of  the  Air  Council,  and  the  Air  Force 
and  officers  and  men  thereof. 

By  the  Air  Force  (Application  of  Enactments)  (No.  2)  Order  in 
Council,  1918  (St.  R.  &  0.  1918,  p.  50),  it  is  provided  that,  in  respect 
to  section  6  of  the  Cheap  Trains  Act,  1883 : — 

The  reference  to  the  officers  and  soldiers  mentioned  in  para- 
graph (b)  shall  be  construed  as  including  a  reference  to  any  of  the 
officers  and  airmen  of  the  regular  Air  Force  for  the  time  being  subject 
to  the  Air  Force  Act,  the  references  to  the  "  Secretary  of  State  "  and 
"  one  of  His  (sic)  Majesty's  Principal  Secretaries  of  State  "  as  includ- 
ing references  to  the  Secretary  of  State  who  is  President  of  the  Air 
Council,  and  the  reference  to  the  "Army  Act,  1881,"  as  including  a 
reference  to  the  Air  Force  Act. 

(b)  Police. — A  police  officer  who  is  appointed  inspector  of  weights 
and  measures  and  who  travels  in  the  performance  of  this  duty  is  not 
within  the  section  (Spencer  v.  L.  &  Y.  By.  [1898]  1  Q.  B.  643). 

(c)  Losing  of  Benefit  under  Act. — A  railway  company  loses  the 
benefit  of  the  Act  when  it  is  found  to  have  failed  to  provide  sufficient 
cheap  or  workmen's  trains.  Its  obligations  in  this  respect  are  set  out 
in  title  CXXXII.  In  such  case  it  is  bound  to  convey  troops  subject 
to  the  provisions  of  section  17  of  the  Railway  Regulation  Act,  1840, 
which  enacts  provisions  far  less  beneficial  to  the  company  than  those 
of  the  Cheap  Trains  Act. 


SECTION  18. 

STATUTORY  RULES  AS  TO  OFFENCES  BY  PASSENGERS. 

Power  of  Railway  Companies  to  make  By-laws. 

(CXXVI.)  Section  108  of  the  Eailways  Clauses  Act,  1845 
gives  a  railway  company  power  to  make  regulations  for  th( 
following  purposes  : — 

For  regulating  the  mode  by  which  and  the  speed  at  whicl 
carriages  using  the  railway  are  to  be  moved  or  propelled; 

For  regulating  the  times  of  the  arrival  and  departure  oi 
any  such  carriages; 

For  regulating  the  loading  and  unloading  of  such  carriages 
and  the  weights  which  they  are  respectively  to  carry ; 

For  regulating  the  receipt  and  delivery  of  goods  and  othei 
things  which  are  to  be  conveyed  upon  such  carriages ; 

For  preventing  the  smoking  of  tobacco,  and  the  commissior 
of  any  other  nuisance,  in  or  upon  such  carriages,  or  in  any  oi 
the  stations  or  premises  occupied  by  the  company; 

And,  generally,  for  regulating  the  travelling  upon,  or  usin£ 
and  working  of  the  railway.  But  no  regulations  may  authorise 
the  closing  of  the  railway,  or  prevent  the  passing  of  trains  a' 
reasonable  times,  except  when  it  shall  be  necessary  to  close 
the  railway  for  repair. 

For  the  better  enforcement  of  these  regulations,  section  10^ 
gives  power  to  the  company  to  make  by-laws,  provided  thej 
be  not  ' '  repugnant  to  the  laws  of  that  part  of  the  Unitec 
Kingdom  where  the  same  are  to  have  effect,  or  to  the  pro- 
visions of  this  or  the  special  Act,  and  provided  they  be  made 
by  the  company  under  seal  and  subject  to  the  provisions  oi 
the  Eailway  Regulation  Act,  1840."  Section  8  of  the  lattei 
Act  makes  the  approval  of  the  Board  of  Trade  (in  future,  th( 
Minister  of  Transport)  a  condition  precedent  to  the  validity  oi 
a  by-law,  and  section  9  gives  the  Board  power  to  disallow  i 
by-law  at  any  time.    Section  109  of  the  Act  of  1845  authorises 
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« 

a  penalty  not  exceeding  £h  to  be  imposed  by  the  by-laws  as  a 
penalty  for  their  breach,  and,  if  the  breach  be  attended  with 
danger  or  annoyance  to  the  public  or  hindrance  to  the  com- 
pany in  the  lawful  use  of  the  railway,  the  company  is 
empowered  summarily  to  interfere  to  remove  the  danger, 
annoyance,  or  hindrance.  Section  110  provides  that  the  sub- 
stance of  the  by-laws  when  confirmed  shall  be  publicly 
exhibited  at  every  station,  and  that  no  penalty  shall  be  recover- 
able under  a  by-law  unless  it  be  published  and  kept  published. 
But  a  sufficient  publication  is  shown,  as  against  a  particular 
passenger,  if  the  by-laws  are  exhibited  at  the  stations  at  which 
he  entered  and  left  the  train  (Motteram  v.  Eastern  Counties 
Ry.  (1859)  29  L.  J.  M.  C.  57).  Section  111  enacts  that  by-laws 
when  confirmed  and  published  "  shall  be  binding  upon  and 
be  observed  by  all  parties,  and  shall  be  sufficient  to  justify  all 
persons  acting  under  the  same."  Section  145  provides  for 
the  recovery  of  penalties  before  justices. 

By  section  7  of  the  Begulation  of  Railways  Act,  1889, 
by-laws  for  maintaining  order  in,  and  for  regulating  the  use 
of,  railway  stations  and  the  approaches  thereto  are  authorised 
to  be  made  by  railway  companies. 

The  provisions  of  section  109,  which  provide  that  by-laws 
be  not  contrary  to  law,  are  of  great  practical  importance. 
Section  103,  which  is  now  replaced,  except  as  to  one  matter, 
by  section  5  of  the  Eegulation  of  Railways  Act,  1889  (see  title 
CXXVIII),  creates  certain  offences  in  respect  of  non-payment 
of  fare  or  travelling  without  a  ticket.  The  commission  of 
these  offences  is  made  to  depend  on  the  existence  of  an  intent 
to  defraud.  Consequently,  if  a  by-law  purports  to  impose  a 
penalty  on  the  commission  of  one  of  the  prescribed  acts,  or  of 
a  like  act,  notwithstanding  the  absence  of  an  intent  to  defraud, 
the  by-law  is  ultra  vires  and  bad  (Dearden  v.  Townsend  (1865) 
L.  R.  1  Q.  B.  10;  Bentham  v.  Hoyle  (1878)  3  Q.  B.  D.  289; 
Saunders  v.S.  E.  Ry.  (1880)  5  Q.  B.  D.  456).  If  a  person 
be  prosecuted  under  such  a  by-law,  he  cannot  be  convicted 
notwithstanding  that  he  had  an  intent  to  defraud,  because  the 
by-law  is  altogether  bad  (Dyson  v.  L.  Sf  N.  W.  Ry.  (1881)  7 
Q.  B.  D.  32).  Further,  it  is  probable  that  a  by-law  which 
casts  upon  the  accused  person  the  onus  of  disproving  fraud  is 
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bad  (Bentham  v.  Hoyle,  supra).  The  mere  fact  that  sectioi 
103  is  now,  for  the  most  part,  repealed  is  immaterial.  Sec 
tion  5  of  the  Act  of  1889  now  governs  the  matter,  and  by-laws 
which  make  an  offence  to  which  that  section  applies  punish 
able  in  the  absence  of  fraud,  though  they  be  not  repugnant  k 
"this  Act"  owing  -to  the  repeal  of  section  103,  are  ye 
repugnant  to  "  the  laws  of  that  part  of  the  United  Kingdon 
where  the  same  are  to  have  effect  "  (see  Huff  am  v.  N.  S.  Ry 
[1894]  2Q.  B.  821). 

In  Saunders  v.  5.  E.  Ry.  (supra),  Cockburn,  C.J.,  wai 
disposed  to  hold  that,  having  regard  to  the  terms  of  sectioi 
108  set  out  above,  the  power  to  make  by-laws  was  confined  tc 
those  regulating  the  use  of  the  railway  by  persons  with  then 
own  carriages.  This  view,  which  would  invalidate  every  exist 
ing  and  nearly  all  past  by-laws,  gains  no  support  from  an] 
other  authority,  and  was  treated  as  clearly  wrong  in  Dyson  v 
L.  8f  N.  W.  Ry.  (supra).  The  common  law  requires  tha 
by-laws  shall  be  reasonable;  and  unreasonable  by-laws  are 
therefore,  bad.  So  that  a  by-law  which  makes  the  penalty  foi 
travelling  without  a  ticket  a  sum  varying  with  the  distance 
which  the  train  has  travelled,  irrespective  of  where  th< 
passenger  in  fact  got  in,  is  unreasonable  and  void  (Saunders  v 
S.  E.  Ry.,  supra;  Kruse  v.  Johnson  [1898]  2  Q.  B.  91) 
Where  it  is  provided  that  by-laws  shall  not  be  operative  unti 
approved  by  some  authority,  such  approval  does  not  oust  th( 
jurisdiction  of  the  Courts  of  Law  to  pass  upon  their  validity 
(Kruse  v.  Johnson,  supra).  By  section  32  of  the  Bailways 
Clauses  Act,  1863,  a  railway  company  is  entitled  to  make  by 
laws  in  respect  of  its  steamboat  traffic  when  it  is  authorised  U 
conduct  such  traffic. 


The  Current  By -lav)  s. 

(CXXVII.)  1.  Any  person  doing  anything  prohibited  by  oi 
otherwise  offending  against  any  of  the  following  by-laws  anc 
regulations  numbered  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  ,16 
18,  19,  20,  21  and  22  respectively,  shall  be  liable  for  everj 
such  offence  to  a  penalty  not  exceeding  forty  shillings  for  a  firs' 
offence,  and  not  exceeding  £5  for  any  subsequent  offence;  anc 
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any  person  doing  anything  prohibited  by  or  otherwise  offend- 
ing against  either  of  the  following  by-laws  and  regulations 
numbered  15  and  17  respectively,  shall  be  liable  for  every 
such  offence  to  a  penalty  not  exceeding  £5. 

A  by-law  to  which  no  named  penalty  is  attached  is  not  thereby 
rendered  bad.  But  in  such  a  case  a  demand  is  necessary  for  the  sum 
which  the  company  desires  to  recover  (e.g.,  the  amount  of  the  fare 
from  the  station  from  which  the  train  started  where  that  is  stated  to 
be  the  penalty  for  non-production  of  a  ticket)  before  proceedings  can 
be  taken.  But  after  demand,  it  seems  (notwithstanding  the  view  of 
Parke,  B.,  in  Chilton  v.  London  &  Croydon  Ry.  (1847)  16  M.  &  W. 
212,  at  p.  231)  that  the  sum  demanded  is  a  penalty  or  forfeiture  within 
section  145  (Brown  v.  6.  E.  Ry.  (1877)  2  Q.  B.  D.  406).  A  penalty 
under  a  by-law  cannot  be  recovered  by  action  (London  &  Brighton  Ry. 
v.  Watson  (1879)  4  C.  P.  D.  118).  The  penalty  is  not  a  sum  of  money 
claimed  to  be  due  and  owing,  but  the  proceedings  in  respect  of  it  are 
proceedings  to  obtain  a  conviction  (Reg.  v.  Paget  (1881)  8  Q.  B.  D. 
151). 

2.  No  person  shall  enter  any  carriage  or  vehicle  using  the 
railway,  for  the  purpose  of  travelling,  unless  and  until  he  ov 
some  one  on  his  behalf  shall  have  obtained  from  the  company, 
or  from  some  other  company  or  person  duly  authorised  in  that 
behalf  by  the  company,  a  ticket  entitling  him  to  travel  therein. 
Any  person  infringing  or  not  observing  this  by-law  and  regula- 
tion, and  failing  to  leave  the  carriage  or  vehicle  immediately 
on  request  by  any  duly  authorised  servant  or  agent  of  the  com- 
pany, may  be  removed  therefrom  by  or  under  the  direction  of 
such  servant  or  agent. 

As  to  the  position  when  a  company  has  made  a  contract  incon- 
sistent with  a  by-law,  or  deliberately  allowed  a  passenger  to  act  in  a 
manner  at  variance  with  it,  see  the  notes  to  by-law  3. 

The  second  part  of  this  by-law  appears  to  give  no  more  power  to 
the  company  than  it  has  in  its  absence  where  a  passenger  has  infringed 
a  valid  by-law  (McCarthy  v.  Dublin,  Wicklow  &  Wexford  Ry.  (1870) 
I.  B.  5  C.  L.  244).  Where  a  passenger  has  taken  a  ticket  and  lost  it, 
the  company  has  no  power  to  eject  him  from  the  carriage  in  which  he 
is  (Butler  v.  M.  S.  &  L.  Ry.  (1888)  21  Q.  B.  D.  207).  A  person  who 
travels  with  a  ticket  for  a  longer  distance  than  he  intends  to  travel 
because  it  is  cheaper  than  that  for  his  destination  has  committed  an 
offence  under  by-law  4,  but  not  under  this  by-law  (Reg.  v.  Frere 
(1855)  4  E.  &  B.  598). 
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3.  At  all  intermediate  stations  fares  will  be  received  anc 
tickets  issued  conditionally  only  on  there  being  room  in  th< 
train  for  which  such  tickets  shall  be  issued.  In  case  there  shal 
not  be  sufficient  room  for  all  the  passengers  to  or  for  whon 
any  such  tickets  shall  have  been  issued,  the  holders  of  such  a: 
shall  be  for  the  longest  distances  shall,  as  far  as  reasonably 
practicable,  have  the  preference,  and  the  holders  of  such  a: 
shall  be  for  the  same  distance  shall,  as  far  as  reasonable 
practicable,  have  priority  according  to  the  order  in  which  sue! 
tickets  shall  have  been  issued,  as  denoted  by  the  number; 
stamped  thereon.  The  company  are  not,  however,  to  b< 
deemed  to  undertake  that  such  order  of  preference  or  priorit] 
shall  be  adhered  to. 

The  purpose  of  this  by-law  is  not  to  create  an  offence,  but  to  ad< 
terms  to  the  contract  of  carriage.  Now  section  111  of  the  Bailway: 
Clauses  Act,  1845,  provides  that  confirmed  and  published  by-lawi 
"shall  be  binding  upon  and  be  observed  by  all  parties,  and  shall  bi 
sufficient  to  justify  all  persons  acting  under  the  same. ' '  The  obvioui 
purpose  of  these  words  is  to  prevent  a  person  pleading  ignorance  of  i 
by-law  when  charged  with  an  offence  thereunder.  But  it  is  a  ver 
different  matter  to  say  that  their  effect  is  to  cause  the  terms  of  such  i 
by-law  as  this  to  be  incorporated  in  every  contract  of  carriage.  Thi: 
has  never  been  held,  and,  it  is  submitted,  could  not  be  held.  Ii 
Jennings  v.  G.  N.  By.  ( (1865)  L.  B.  1  Q.  B.  7)  it  was  held  that  i 
railway  company  could  not  rely  on  a  by-law  as  a  defence  to  an  actioi 
when  it  had  made  a  contract  inconsistent  with  the  by-law.  In  tha 
case  a  contract  was  held  to  have  been  made  with  a  master  for  th< 
carriage  of  himself  and  his  servants.  The  former  had  all  the  tickets 
The  train  was  divided,  and  the  master  travelled  in  the  first  portion 
After  he  had  left,  the  servants  were  asked  to  produce  their  tickets 
and,  being  unable  to  do  so,  were  not  allowed  to  travel.  The  mastei 
recovered  in  an  action  for  breach  of  contract,  notwithstanding  tht 
terms  of  a  by-law  requiring  the  production  of  a  ticket  on  demand. 

But  the  terms  of  a  by-law  may  be  incorporated  into  a  contract  o: 
carriage  like  any  other  bill  or  notice,  and  in  that  case  the  questior 
whether  it  is  valid  as  a  by-law  is  immaterial  {Butler  v.  M,  8,  &  L.  By. 
(1888)  21  Q.  B.  D.  207;  Lord  Esher,  M.B.,  at  pp.  211-2).  But  it  is 
submitted  that,  though  by-laws  which  create  offences  are  binding  upor 
all  passengers  apart  from  contract,  yet  where  the  company  makes  e 
contract  inconsistent  with  the  by-law  the  passenger  cannot  be  charged 
under  it  for  doing  what  his  contract  allows  him  to  do ;  and  where  a 
by-law  like  the  present  creates  no  offence  but  purports  to  add  terms 

l.h.l.  28 
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to  the  contract  of  carriage,  it  does  not  bind  a  particular  passenger 
unless  it  is  in  fact  incorporated  into  his  contract  (see  G.  W.  By.  v. 
Goodman  (1852)  12  C.  B.  313).  Thus,  in  L.  &  N.  W.  By.  v.  Hinch- 
cliffe  ([1903]  2  K.  B.  32,  at  p.  35),  a  passenger's  ticket  purported  to 
be  issued  subject  to  the  rules  and  regulations  of  the  company.  The 
company's  general  regulations  contained  conditions  which  seem  to 
have  been  either  by-laws  or  regulations  under  section  108  of  the  Rail- 
ways Clauses  Act,  1845.  Lord  Alverstone,  C.J.,  said:  "I  have 
decided  this  case  upon  the  assumption  that  the  conditions  .  .  .  form 
part  of  the  contract. 

4.  When  the  fare  to  an  intermediate  station  exceeds  the 
fare  to  a  more  distant  station,  a  person  shall  not,  for  the 
purpose  of  travelling  to  such  intermediate  station,  take  or  use 
or  attempt  to  use  a  ticket  for  the  more  distant  station,  with 
intent  to  avoid  payment  of  the  additional  fare  to  such  inter- 
mediate station.  The  liability  to  or  infliction  of  any  penalty 
prescribed  by  by-law  No.  1  for  a  breach  of  this  by-law  and 
regulation  shall  not,  however,  prejudice  any  right  of  the  com- 
pany to  treat  such  ticket  as  forfeited  and  to  recover  the  full 
fare  for  the  distance  actually  travelled  by  the  offender. 

See  notes  to  by-law  2,  and  title  CXVII,  note  (h). 

5.  No  person  shall  alter,  deface,  or  destroy  any  passenger 
ticket  after  it  has  been  issued  and  whilst  it  is  available  for  use 
with  intent  to  enable  the  company  to  be  defrauded  or  pre- 
judiced ;  or  knowingly  and  wilfully  use  or  attempt  to  use  any 
passenger  ticket  which  shall  have  been  in  any  respect  materially 
altered  or  defaced. 

6.  No  person  shall  sell  or  transfer,  or  attempt  to  sell  or 
transfer,  to  any  other  person  any  partly-used  passenger  ticket 
or  partly-used  book  of  passenger  tickets,  or  any  portion 
separately  from  the  other  (whether  partly-used  or  not)  of  any 
passenger  ticket  or  book  of  passenger  tickets,  unless  such 
ticket  or  book  or  portion  thereof  shall  at  the  time  of  the  issuing 
of  the  same  purport  to  be  transferable. 

A  person  who  buys  from  another  person  a  ticket  which  purports  to 
be  "  not  transferable  "  and  travels  with  it  is  guilty  under  section  5 
of  the  Eegulation  of  Railways  Act,  1889,  of  travelling  without  having 
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paid  his  fare,  and  with  intent  to  avoid  payment  thereof  (Langdon  v 
Howells  (1879)  4  Q.  B.  D.  337;  Reynolds  v.  Beazley  [1919]  1KB 
215;  see  title  CXXVIII,  note  (c) ). 

7.  When  a  carriage  or  compartment  of  a  carriage  contain 
the  full  number  of  passengers  which  it  is  constructed  to  carry 
no  additional  person  shall  enter  or  remain  therein  if  requestec 
by  any  passenger  therein  or  by  a  guard  of  the  train  or  an] 
duly  authorised  servant  or  agent  of  the  company  not  to  do  so 
Any  person  infringing  or  not  observing  this  by-law  and  regu 
lation  shall  be  liable  to  the  penalty  prescribed  by  by-lav 
No.  1,  and  on  failure  to  quit  such  carriage  or  compartmen 
immediately  on  request  by  any  such  guard,  servant,  or  agen 
may,  without  prejudice  to  any  such  penalty,  be  removed  there 
from  by  or  under  the  direction  of  such  guard,  servant,  o: 
agent. 

8.  Except  by  express  permission  of  a  guard  of  the  train 
a  person  of  the  male  sex  above,  or  apparently  above,  the  ag< 
of  eight  years  shall  not  travel  or  attempt  to  travel  or  remaii 
in  any  compartment  of  a  carriage  marked  or  notified  as  bein£ 
reserved  or  appropriated  for  the  exclusive  use  of  persons  ol 
the  female  sex.  Any  person  infringing  or  not  observing  this 
by-law  and  regulation  shall  be  liable  to  the  penalty  prescribec 
by  by-law  No.  1,  and  on  failure  to  quit  such  compartmeni 
immediately  on  request  by  a  guard  of  the  train  or  any  dulj 
authorised  servant  or  agent  of  the  company,  may,  withou' 
prejudice  to  any  such  penalty,  be  removed  therefrom  by  o) 
under  the  direction  of  any  such  guard,  servant,  or  agent. 

9.  No  person,  except  a  servant  or  agent  of  the  companj 
in  the  performance  of  his  duty,  shall  mount  on  any  railwa) 
engine  or  on  the  roof  of  any  wagon,  carriage,  or  vehicle  using 
the  railway,  or  travel  or  attempt  to  travel  on  or  in  any  luggage 
or  guard's  van  or  wagon,  carriage,  or  vehicle  not  provided 
for  conveyance  of  passengers,  or  on  the  step  or  footboard 
or  any  part  of  any  wagon,  carriage,  or  vehicle  other  than  a 
part  provided  for  the  conveyance  of  passengers.  Any  person 
infringing  or  not  observing  this  by-law  and  regulation  shall 
be  liable  to  the  penalty  prescribed  by  by-law  No.   1,  and  in 
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case  of  non-compliance  with  the  request  of  a  guard  of  the 
train  or  other  servant  or  agent  of  the  company  to  desist,  may, 
without  prejudice  to  any  such  penalty,  be  forthwith  removed 
from  the  wagon,  carriage,  or  vehicle,  or  the  company's 
premises,  by  or  under  the  direction  of  any  such  guard,  servant, 
or  agent. 

10.  No  person,  except  a  servant  or  agent  of  the  company 
in 'the  performance  of  his  duty,  shall  enter  or  leave  or  attempt 
to  enter  or  leave  any  carriage  or  vehicle  using  the  railway 
whilst  such  carriage  or  vehicle  is  in  motion,  or  open  the  door, 
or  mount  or  attempt  to  mount  on  the  step  or  footboard  of  any 
such  carriage  or  vehicle  whilst  it  is  in  motion,  or  otherwise 
than  at  the  side  of  the  carriage  or  vehicle  adjoining  the  plat- 
form or  place  appointed  for  passengers  to  enter  or  leave  the 
railway  carriages. 

11.  Except  by  special  permission  of  the  company,  a  person 
suffering  from  any  infectious  or  contagious  disease  or  disorder 
shall  not  enter  or  remain  or  be  in  or  upon  the  company's 
premises,  or  in  any  carriage  using  the  railway,  or  travel  or 
attempt  to  travel  on  the  railway ;  and  the  company  may  refuse 
to  receive  or  carry  any  such  person,  or  to  permit  any  such 
person  to  enter,  remain,  or  be  in  or  upon  any  part  of  their 
premises,  or  in  any  such  carriage,  or  to  travel  on  the  railway. 
Any  person  infringing  or  not  observing  this  by-law  and  regu- 
lation may,  without  prejudice  to  the  penalty  prescribed  by 
by-law  No.  1,  be  removed  from  the  company's  premises,  or 
from  any  such  carriage,  by  or  under  the  direction  of  any 
servant  or  agent  of  the  company,  and  shall  be  liable  to  the 
company  for  the  cost  of  disinfecting  the  company's  premises 
and  any  carriage  in  which  such  person  shall  have  been,  and  to 
make  good  any  other  damage  to  the  property  of  the  company 
through  the  infraction  or  non-observance  of  this  by-law  as 
well  as  to  pay  such  penalty.  Any  person  who  has  charge  of 
any  person  so  offending,  or  who  aids  or  assists  any  such  person 
in  so  offending,  shall  be  deemed  to  infringe  and  offend  against 
this  by-law. 

12.  A  person  in  a  state  of  intoxication,  or  otherwise  in  an 
unfit  or  improper  condition  for  being  a  passenger,  or  whose 
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dress  or  clothing  might  in  the  opinion  of  any  guard  of  the  train 
soil  or  injure  the  linings  or  cushions  of  any  carriage,  or  the 
dress  or  clothing  of  any  passenger,  shall  not  enter  or  remain 
in  or  upon  any  carriage  using  the  railway,  or  in  or  upon  any 
part  of  the  company's  premises,  or  of  any  approach  to  any 
railway  station  of  the  company.  Any  person  infringing  or 
not  observing  this  by-law  and  regulation  shall  be  liable  to  the 
penalty  prescribed  by  by-law  No.  1,  and  on  failure  to  quit  any 
such  carriage,  premises,  or  approach  immediately  upon 
request  by  any  servant  or  agent  of  the  company,  may,  without 
prejudice  to  any  such  penalty,  be  removed  therefrom  by  or 
under  the  direction  of  such  servant  or  agent. 

This  by-law  does  not  amount  to  a  warranty  to  passengers  generally 
that  no  drunkert  man  shall  be  permitted  to  be  on  the  premises 
(Adderley  v.  G.  N.  By.  (I.)  [1906]  2  I.  E.  378;  see  title  CXVI, 
note  (<£)  (5) ). 

13.  No  person  shall  at  any  time  while  in  or  upon  any 
carriage  using  the  railway,  or  while  in  or  upon,  any  railway 
station  or  premises  of  the  company,  or  approach  to  any  such 
station,  use  any  threatening,  abusive,  indecent,  obscene,  pro- 
fane, or  offensive  language  to  the  annoyance  or  hindrance  of 
any  other  person,  or  behave  in  a  riotous,  disorderly,  indecent, 
or  offensive  manner,  to  the  annoyance  or  hindrance  of  any 
other  person,  or  write,  draw,  or  affix  any  abusive,  indecent, 
obscene,  profane,  or  offensive  word,  representation,  or 
characters,  or  commit  any  nuisance  in,  upon,  or  against  any 
such  carriage,  station,  premises  or  approach,  or  molest  or 
wilfully  interfere  with  the  comfort  or  convenience  of  any 
passenger  or  person  on  the  railway.  Any  person  infringing 
or  not  observing  this  by-law  and  regulation  shall  be  liable  to 
the  penalty  prescribed  by  by-law  No.  1,  and  in  case  of  failure 
to  quit  such  carriage,  station,  premises,  or  approach  imme- 
diately upon  request  by  any  servant  or  agent  of  the  company, 
may,  without  prejudice  to  any  such  penalty,  be  removed  there- 
from by  or  under  the  direction  of  any  such  servant  or  agent. 

When  an  authority  has  power  to  make  by-laws  for  the  suppression 
of  nuisances,  it  has  power  to  declare  that  such  acts  or  conduct  as  may 
reasonably  amount  to  a  nuisance   shall  in  fact  be  deemed  to  be   a 
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nuisance  for  the  purpose  of  a  by-law ;  and  the  by-law  is  not  ultra  vires 
because  the  words  "so  as  to  be  a  nuisance  or  annoyance  to  other 
persons  "  are  not  inserted  in  the  description  of  the  acts  or  conduct 
(Gentel  v.  Rapps  [1902]  1  K.  B.  160).  A  cardsharper  caught  on  a 
station  platform  armed  with  the  impedimenta  of  his  trade  was  held 
properly  convicted  under  the  Scottish  Gaming  Act,  the  platform  being 
held  to  be  a  public  place  (Woods  v.  Lindsay  [1910]  S.  C.  (J.)  88). 
Persons  playing  the  three-card  trick  in  a  railway  carriage  travelling  on 
its  journey  have  been  held  guilty  of  an  offence  under  section  33  of  the 
Vagrant  Act  Amendment  Act,  1873,  which  involved  a  decision  that  a 
carriage  in  such  circumstances  was  "  an  open  and  public  place  to 
which  the  public  have  or  are  permitted  to  have  access  "  (Langrish  v. 
Archer  (1882)  10  Q.  B.  D.  44). 

14.  Except  by  permission  of  a  guard  of  the  train,  no 
person  shall  take  or  cause  to  be  taken  any  dog,  bird,  or  other 
animal  into  any  passenger  carriage;  and,  notwithstanding  any 
such  permission,  no  person  shall  cause  or  allow  the  same  to 
remain  in  any  such  carriage  after  having  been  requested  not 
to  do  so  by  any  passenger  therein  or  by  any  servant  or  agent 
of  the  company. 

15.  No  person  shall  take  into,  or  place,  or  cause  to  be 
placed,  or  have  in  or  upon  any  carriage  or  vehicle  using  the 
railway,  or  into,  in,  or  upon  the  company's  premises,  or  any 
approach  to  any  station  of  the  company,  any  loaded  firearm, 
loaded  gun,  or  loaded  weapon  of  any  kind ;  nor  shall  any 
person,  except  by  permission  in  writing  of  an  officer  of  the 
company  duly  authorised  in  that  behalf,  take  into  or  place,  or 
cause  to  be  placed,  in  or  upon  any  such  carriage  or  vehicle  as 
aforesaid,  or  into,  in,  or  upon  any  part  of  the  company's 
premises,  or  of  any  approach  to  any  station  of  the  company, 
any  cylinder,  tube,  or  receptacle  containing  any  inflammable, 
explosive,  or  corrosive  gas,  spirit,  or  liquid.  But  nothing  in 
this  by-law  shall  apply  to  small  quantities  of  spirit  or  liquid 
carried  for  the  personal  use  of  such  person,  and  not  for  the 
purpose  of  trade  or  business,  provided  that  all  due  precautions 
are  taken  for  the  prevention  of  accident  or  injury  therefrom. 

This  by-law  can  in  no  way  derogate  from  the  statutory  obligations 
of  railway  companies  to  carry  troops  and  their  arms  and  ammunition 
(see  title  CXXV). 
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16.  No  person  shall  smoke  in  any  railway  carriage  or  com- 
partment thereof  not  specially  provided  for  smoking;  or  in  or 
upon  any  part  of  the  company's  premises  where  smoking  is 

•  expressly  prohibited  by  the  company ;  and  no  person  shall 
smoke  elsewhere  within  the  company's  premises  if  requested 
by  any  servant  or  agent  of  the  company  not  to  do  so.  Any 
person  infringing  this  by-law  and  regulation  shall  be  liable  to 
the  penalty  prescribed  by  by-law  No.  1;  and  any  per  son.  who 
persists  in  so  offending  after  being  warned  by  any  passenger  or 
servant  or  agent  of  the  company  to  desist,  and  fails  to  quit 
such  carriage,  compartment,  or  place  immediately  upon 
request  by  any  servant  or  agent  of  the  company,  may,  without 
prejudice  to  any  such  penalty,  be  forthwith  removed  there- 
from, or  from  the  company's  premises,  by  or  under  the 
direction  of  any  such  servant  or  agent. 

17.  No  person  shall  wilfully,  wantonly,  or  maliciously 
break,  cut,  scratch,  tear,  soil,  deface,  damage,  or  remove 
any  carriage  or  yehicle  using  the  railway,  or  any  of  the  fittings, 
furniture,  decorations,  or  equipments  thereof,  or  any  notice, 
number-plate,  number,  figure,  or  letter  in  or  on  any  such 
carriage  or  vehicle,  or  wilfully,  wantonly,  or  maliciously 
deface  or  damage  any  building,  or  erection,  or  property 
(whether  real  or  personal)  belonging  to  the  company,  or  upon 
the  railway,  or  in  any  approach  to  any  station  of  the  company. 
Any  person  offending  against  this  by-law  and  regulation  shall 
be  liable  to  the  company  for  the  amount  of  the  damage  done, 
as  well  as  to  pay  the  penalty  prescribed  by  by-law  No.  1. 

18.  Except  by  permission  of  the  company,  no  person  while 
in  or  upon  any  railway  station,  station-yard,  or  premises  of 
the  company,  or  approach  to.  any  such  station,  shall  hawk, 
sell,  or  expose  or  offer  therein  for  sale  any  article  or  goods 
whatsoever,  or  tout,  ply  for,  or  solicit  custom  or  employment 
of  any  description.  Any  person  infringing  or  not  observing 
this  by-law  and  regulation  shall  be  liable  to  the  penalty  pre- 
scribed by  by-law  No.  1,  and  if  found  so  offending  after  having 
once  received  warning  by  any  servant  or  agent  of  the  company 
not  to  do  so,  may,  without  prejudice  to  any  such  penalty,  be 


MO  STATUTORY  RULES  AS  TO  OFFENCES  BY  PASSENGERS. 

forthwith  removed  from  the  company's  premises,  or  any  such 
approach,  by  or  under  the  direction  of  any  servant  or  agent 
of  the  company. 

19.  No  person  shall  enter  or  remain  in  or  use  any  railway 
carriage  or  any  part  of  the  company's  premises,  or  of  any 
approach  to  any  station  of  the  company,  for  the  purpose  of 
bookmaking,  or  betting,  or  wagering,  or  agreeing  to  bet  or 
wager  with  any  other  person,  or  without  lawful  excuse  (the 
proof  whereof  shall  lie  on  the  person  charged)  enter,  loiter, 
or  remain  in  or  upon  any  station,  station-yard,  or  approach  to 
any  station  of  the  company,  or  in  or  upon  any  carriage  or 
vehicle  upon  the  railway.  Any  person  infringing  or  not 
observing  this  by-law  and  regulation  shall  be  liable  to  the 
penalty  prescribed  by  by-law  No.  1,  and  if  found  so  offending 
after  having  once  received  warning  by  any  servant  or  agent 
of  the  company  not  to  do  so,  may,  without  prejudice  to  any 
such  penalty,  be  forthwith  removed  by  or  under  the  direction 
of  any  servant  or  agent  of  the  company. 

20.  No  person  shall  wantonly,  maliciously,  or  negligently 
throw  or  drop  from  any  carriage  or  vehicle  on  the  railway  : 

(a)  A  bottle  of  any  kind;  or 

(b)  Any  article  or  thing  whatsoever  capable  of  injuring, 
damaging,  or  endangering  any  person  or  property. 

21.  Every  driver,  conductor,  and  person  in  charge  of  any 
omnibus,  cab,  carriage,  wagon,  or  vehicle  shall  at  all  times, 
while  at,  in,  or  upon  any  railway  station  or  station-yard,  or 
approach  to  any  station  of  the  company,  conduct  himself  in  an 
orderly  manner,  and  obey  every  reasonable  direction  of  any 
duly  authorised  servant  or  agent  of  the  company. 

22.  No. person  shall  spit  upon  the  floor,  or  upon  any  part 
of  any  carriage  using  or  being  upon  the  railway,  or  upon  the 
platform  at  any  station  of  the  company,  or  upon  the  floor,  side, 
or  wall  of  any  hall,  office,  waiting-room,  refreshment-room, 
public  room,  or  public  passage  at  any  station  of  the  company. 
Any  person  infringing  or  not  observing  this  by-law  and  regu- 
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lation  shall  be  liable  to  the  penalty  prescribed  by  by-law  No.  1 
and  in  case  of  non-compliance  with  the  request  of  any  servan 
or  agent  of  the  company  to  desist  may,  without  prejudice  t 
any  such  penalty,  be  forthwith  removed  from  the  company' 
premises  by  or  under  the  direction  of  any  such  servant  o 
agent. 


Offences  with  Respect  to  Tickets. 

(CXXVIII.)  (1)  Every  passenger  by  railway  shall,  o 
request  by  an  officer  or  servant  of  a  railway  company,  eithe 
produce,  and  if  so  requested  deliver  up,  a  ticket  showing  tha 
his  fare  is  paid,  or  pay  his  fare  from  the  place  whence  h 
started,  or  give  the  officer  or  servant  his  name  or  address;  an 
in  case  of  default  shall  be  liable  on  summary  conviction  to 
fine  not  exceeding  forty  shillings. 

(2)  If  a  passenger  having  failed  either  to  produce,  or  i 
requested  to  deliver  up,  a  ticket  (a)  showing  that  his  fare  i 
paid,  or  to  pay  his  fare,  refuses,  on  request  by. an  officer  o 
servant  of  a  railway  company,  to  give  his  name  an 
address  (6),  any  officer  of  the  company  or  any  constable  ma 
detain  him  until  he  can  be  conveniently  brought  before  som 
justice  or  otherwise  discharged  by  due  course  of  law. 

(3)  If  any  person — 

(a)  Travels  or  attempts  to  travel  on  a  railway  withou 
having  previously  paid  his  fare,  and  with  intent  to  avoii 
payment  thereof  (c) ;  or 

(b)  Having  paid  his  fare  for  a  certain  distance,  knowingl; 
and  wilfully  proceeds  by  train  beyond  that  distance  withou 
previously  paying  the  additional  fare  for  the  additions 
distance,  and  with  intent  to  avoid  payment  thereof;  or 

(c)  Having  failed  to  pay  his  fare,  gives  in  reply  to 
request  by  an  officer  of  a  railway  company  a  false  name  o 
address, 

he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceed 
ing  forty  shillings,  or,  in  the  case  of  a.  second  or  subsequen 
offence,  either  to  a  fine  not  exceeding  twenty  pounds,  or  ii 
the  discretion  of  the  Court  to  imprisonment  for  a  term  no 
exceeding  one  month. 
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(4)  The  liability  of  an  offender  to  punishment  under  this 
section  shall  not  prejudice  the  recovery  of  any  fare  payable 
by  him  (Regulation  of  Railways  Act,  1889,  s.  5). 

(a)  "  Having  Failed  to  Produce  .  .  a  Ticket." — The  remarkable 
situation  which  was  brought  about  by  the  passing  of  this  section  is 
discussed  by  Eowlatt,  J.,  in  Oi-miston  v.  G.  W  Ry.  ([1917]  1  K.  B. 
598,  at  p.  602).  This  section  re-enacted  with  considerable  variations 
the  provisions  of  section  103  of  the  Eailways  Clauses  Act,  1845,  but 
did  not  deal  with  or  repeal  that  section.  Subsequently,  by  the 
Statute  Law  Revision  Act,  1892,  most  of  section  103  was  repealed. 
Eowlatt,  J.,  held  that  the  matters  dealt  with  by  this  section  must  be 
held  to  have  been  exclusively  governed  by  this  section  from  the  time 
when  it  passed. 

Whether  a  person  has  "  failed  to  produce  "  his  ticket  is  a  question 
of  fact.  A  person  at  the  end  of  his  journey  was  unable  to  find  his 
ticket,  and  so  informed  the  company's  inspector.  He  refused  to  pay 
the  fare,  and  gave  a  false  address,  but  in  a  short  time  found  his 
ticket.  The  company's  servants,  erroneously  believing  that  the  ticket 
was  an  expired  one,  gave  him  into  custody.  In  an  action  against 
the  company,  the  judge  gave  judgment  for  the  company  as  soon 
as  it  was  proved  that  the  false  address  was  given  before  he  was 
taken  into  custody.  But  the  Court  of  Appeal  ordered  a  new  trial, 
on  the  ground  that  it  was  a  question  for  the  jury  whether  there 
was  a  failure  to  produce  the  ticket.  If  the  jury  found  this  issue 
in  the  plaintiff's  failure,  there  would,  of  course,  be  no  defence  to  the 
action  (Brothcrton  v.  Metropolitan  &  District  Joint  Committee  (1893) 
9  T.  L.  E.  645).  In  Woodard  v.  Eastern  Counties  Ry.  (  (1861)  30 
L.  J.  M.  C.  196)  the  holder  of  a  season  ticket  was  held  to  have  been 
properly  convicted  of  failing  to  produce  his  ticket  under  a  by-law  which 
required  passengers  to  "  show  and  deliver  up  "  their  tickets  when 
required.  But  in  Saunders  v.  S.  E.  Ry.  ((1880)  5  Q.  B.  D.  456,  at 
p.  466)  one  of  the  grounds  on  which  Lush,  J.,  held  a  by-law  invalid 
was  that  it  would  in  terms  authorise  the  company  to  demand  the 
delivery  up  of  a  season  ticket  on  the  day  on  which  it  was  issued 
or  at  any  other  time. 

(b)  "Refuses  .  to  Give  his  Name  and  Address." — A  person 
who  gives  a  false  name  or  address  has  refused  to  give  his  name  and 
address  within  this  sub-section.  But  if  a  person  is  detained  on  sus- 
picion- of  giving  a  false  name  or  address,  the  whole  risk  is  the 
company's  :  the  detention  cannot  be  justified  if  the  name  and  address 
prove  correct  (Knights  v.  L.  C.  &  D.  Ry.  (1893)  62  L.  J.  Q.  B.  378). 

(c)  "  Without  having*  previously  Paid  his  Fare,  and  with  Intent  to 
Avoid  Payment  thereof." — A  person  who  travels  in  a  carriage  of  a 
superior  class  to  that  in  which  his  ticket  entitles  him  to  travel,  with 
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intent  to  defraud,  commits  an  offence  within  this  sub-sectioi 
(Gillingham  v.  Walker  (1881)  44  L.  T.  715),  and  the  fact  that  th< 
company  demanded  the  excess  fare  from  him  is  no  bar  to  a  prosecutioi 
(Noble  v.  Killick  (1891)  60  L.  J.  M.  C.  61).  A  person  who  buys  fron 
another  and  travels  with  a  ticket  which  purports  to  be  not  transferabli 
is  guilty  of  an  offence  within  this  sub-section  (Langdon  v.  Howell 
(1879)  4  Q.  B.  D.  337;  Reynolds  v.  Bcassley  [1919]  1  K.  B.  215) 
But  a  person  who  with  fraudulent  intent  attempts  to  avoid  giving  u] 
his  ticket  at  the  end  of  his  journey,  by  leaving  the  station  by  ai 
unauthorised  way,  with  the  object  of  using  the  ticket  again,  commit! 
no  offence  against  this  sub-section  (Caledonian  Ry.  v.  Roper  [1908 
S.  C.   (J.)  69). 


Wrongful  Refusal  to  Quit  Carriage. 

(CXXIX.)  If  any  person  knowingly  and  wilfully  refuse  oi 
neglect,  on  arriving  at  the  point  to  which  he  has  paid  his  fare 
to  quit  such  carriage  (i.e.,  any  carriage  of  the  company) 
every  such  person  shall  for  every  such  offence  forfeit  to  th( 
company  a  sum  not  exceeding  forty  shillings. 

If  any  person  be  discovered,  either  in  or  after  committing 
or  attempting  to  commit  any  such  offence  as  in  the  preceding 
enactment  mentioned,  all  officers  and  servants  and  othei 
persons  on  behalf  of  the  company,  or  such  other  company  oi 
party  as  aforesaid,  and  all  constables,  gaolers,  and  peace 
officers,  may  lawfully  apprehend  and  detain  such  person  unti 
he  can  conveniently  be  taken  before  some  justice,  or  until  h( 
be  otherwise  discharged  by  due  course  of  law  (a)  (Eailwa} 
Clauses  Act,  1845,  ss.  103  and  104). 

(a)  In  Saunders  v.  8.  E.  Ry.  ( (1880)  5  Q.  B.  D.  456,  at  p.  46i; 
Coekburn,  C.J.,  stated  that  a  company  would  not  be  justified  ir 
dealing  under  this  section  with  a  person  who  had  taken  a  ticket  bul 
had  lost  it,  and  that  a  by-law  empowering  the  company  to  subjeel 
such  a  one  to  penalties  would  be  ultra  vires.  This  view  gains  suppoH 
from  the  decision  in  Butler  v.  M.  8.  &  L.  Ry.  (  (1888)  21  Q.  B.  D, 
207),  though  that  decision  is  not  directly  in  point.  This  offence  is  the 
only  one  now  governed  by  section  103  of  the  Act  of  1845  (see  note  (a] 
of  the  previous  title),  and  the  -old  power  of  arrest,  notwithstanding 
that  the  person  offending  gives  his  proper  name  and  address,  still 
exists  in  respect  of  it. 
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Misuse  of  the  Means  of  Communication  between  Passengers 
and  the  Company's  Servants. 

(CXXX.)  Every  company  shall  provide,  and  maintain  in 
good  working  order,  in  every  train  worked  by  it  which  carries 
passengers,  and  travels  more  than  twenty  miles  without  stop- 
ping, such  efficient  means  of  communication  between  the 
passengers  and  the  servants  in  charge  of  the  train  as  the  Board 
of  Trade  may  approve.  If  any  company  makes  default  in 
complying  with  this  section  it  shall  be  liable  to  a  penalty  not 
exceeding  ten  pcomds  for  each  case  of  default.  Any  passen- 
ger who  makes  use  of  the  said  means  of  communication  without 
reasonable  and  sufficient  cause  shall  be.  liable  for  each  offence 
to  a  penalty  not  exceeding  five  pounds  (a)  (Eegulation  of 
Railways  Act,  1868,  s.  22). 

(a)  The  section  is  to  be  regarded  as  effecting  two  separate  objects. 
The  first  is  the  obliging  of  the  company  to  provide  the  apparatus  on 
all  trains  which  travel  more  than  twenty  miles  without  stopping. 
Whether  a  train  is  within  the  section  depends  on  the  instructions 
issued  to  the  company's  servants  in  charge  of  it — in  other  words,  it 
depends  on  the  working  time-table  as  varied  by  express  instructions. 
If  a  train  suffer  an  accident  before  traversing  more  than  twenty  miles 
without  stopping,  though  it  was  intended  so  to  do,  the  train  is  within 
the  section.  It  would  seem  that  if  a  train  runs  more  than  twenty 
miles  without  stopping,  though  this  is  in  contravention  of  the  com- 
pany's instructions,  the  train  is  not  within  the  section  (Blamires  v. 
L.  &  Y.  Rij.  (1873)  L.  E.  8  Ex.  283). 

But  the  latter  part  of  the  section  imposes  the  penalty  for  the  mis- 
use of  the  apparatus  in  every  case  in  which  it  is  in  fact  provided, 
whether  on  the  journey  in  question  the  company  was  bound  to  provide 
it  or  not  (Jones  v.  Bithell  [1919]  1  K.  B.  219). 


Wilful  Obstruction  of  the  Company's  Servants. 

(CXXXI.)  If  any  person  shall  wilfully  obstruct  or  impede 
any  officer  or  agent  of  any  railway  company  in  the  execution 
of  his  duty  upon  any  railway,  or  upon  or  in  any  of  the  stations 
or  other  works  or  premises  connected  therewith,  .  .  every 
such  person  so  offending,  and  all  others  aiding  or  assisting 
therein,  shall  and  may  be  seized  and  detained  by  any  such 
officer  or  agent,    or   any  person  whom  he  may   call  to  his 
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assistance,  until  such  offender  or  offenders  can  be  convenient!) 
taken  before  some  Justice  of  the  Peace  for  the  county  or  place 
wherein  such  offence  shall  be  committed,  and  when  convictec 
before  such  Justice  as  aforesaid  (who  is  hereby  authorised 
and  required,  upon  complaint  to  him  upon  oath,  to  take 
cognisance  thereof,  and  to  act  summarily  in  the  premises); 
shall,  in  the  discretion  of  such  Justice,  forfeit  to  Her  Majestj 
any  sum  not  exceeding  five  pounds,  and  in  default  of  paymenl 
thereof  shall  or  may  be  imprisoned  (a)  (Eailway  Eegulatior 
Act,  1840,  s.  16). 

(a)  The  portion  of  the  section  dealing  with  wilful  trespass  is 
omitted,  as  the  statutory  provisions  dealing  with  trespass  on  railways 
are  outside  the  scope  of  this  work. 

In  M'Clean  v.  G.  8.  &■  W  By.  ( (1908)  42  Ir.  L.  T.  E.  239)  Palles 
C.B.,  expressed  the  view,  with  which  the  Court  of  Appeal  seem  tc 
have  concurred,  that  the  mere  refusal  of  a  passenger  to  show  his 
ticket,  however  wilful  and  determined,  did  not  constitute  an  offenc( 
under  this  section,  as  Parliament  had  elsewhere  provided  a  code  o: 
provisions  as  to  offences  of  this  kind. 


SECTION  19. 

STATUTORY  PROVISIONS  AS  TO  CHEAP  TRAINS  AND  FARES. 

Cheap  Trains. 

(CXXXII.)  (1)  If  at  any  time  the  Board  of  Trade  J>ow  the 
Ministry  of  Transport]  have  reason  to  believe — 

(a)  That  upon  any  railway  or  part  of  a  railway,  or  upon 
any  line  or  system  of  railways,  whether  belonging  to  one 
company  or  to  two  or  more  companies,  which  forms  a  con- 
tinuous means  of  communication,  a  due  and  sufficient 
proportion  of  the  accommodation  provided  by  such  com- 
pany or  companies  is  not  provided  for  passengers  at  fares 
not  exceeding  the  rate  of  one  penny  a  mile  (a) ;  or 

(b)  That  upon  any  railway  carrying  passengers  (b) 
proper  and  sufficient  workmen's  trains  (c)  are  not  provided 
for  workmen  (d)  going  to  and  returning  from  their  work  at 
such  fares  and  at  such  times  between  6  o'clock  in  the 
evening  and  8  o'clock  in  the  morning  (e)  as  appear  to  the 
Board  of  Trade  to  be  reasonable, 

then  and  in  either  case  the  Board  of  Trade  may  make  such 
inquiry  as  they  think  necessary,  or  may,  if  required  by  the 
company  or  any  of  the  companies  concerned,  refer  the  matter 
for  the  decision  of  the  Eailway  Commissioners,  who  shall  have 
the  same  power  therein  as  if  it  had  been  referred  to  their 
decision  in  pursuance  of  the  Regulation  of  Railways  Act,  1873. 
(2)  If  on  an  inquiry  under  this  Act  it  is  proved  to  the  satis- 
faction of  the  Board  of  Trade  or  the  Railway  Commissioners, 
as  the  case  may  be,  that  such  proper  and  sufficient  accom- 
modation or  workmen's  trains  as  aforesaid  are  not  provided 
by  any  railway  company,  the  Board  of  Trade  or  the  Railway 
Commissioners,  as  the  case  may  be,  may  order  (f)  the  com- 
pany to  provide  such  accommodation  or  workmen's  trains  at 
such  fares  as,  having  regard  to  the  circumstances,  may  appear 
to  the  said  Board  or  the  Commissioners  to  be  reasonable. 
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(3)  If  any  company  on  whom  an  order  is  made  under  this 
Act  to  provide  proper  and  sufficient  accommodation  or  work- 
men's trains  refuse,  or,  at  any  time  after  the  expiration  of 
one  month  from  the  making  thereof,  neglect  to  comply  with 
the  order,  the  Board  of  Trade  shall  issue  a  certificate  to  thai 
effect  to  the  Commissioners  of  Inland  Eevenue,  and  after  the 
date  of  such  certificate  the  company  shall  lose  the  benefit  oi 
this  Act  (g)  and  be  liable  to  pay  in  respect  of  the  fares  received 
after  such  date  the  same  amount  of  passenger  duty  as  would  be 
payable  if  the  passenger  duty  had  not  been  varied  as  provided 
by  this  Act,  and  shall  continue  so  liable  in  respect  of  all  fares 
received  up  to  the  date  at  which  the  Board  of  Trade  certifj 
that  the.  company  has  complied  with  the  said  order.  Where 
two  or  more  companies  are  concerned,  the  certificate  shal 
state  whether  both  or  all,  or  one  or  more,  and  which  of  them  it 
in  default. 

(4)  A  company  on  whom  an  order  is  made  by  the  Board  oi 
Trade  under  this  section  may  within  six  months  after  the 
making  of  the  order  appeal  to  the  Railway  Commissioners,  whc 
shall  have  the  same  power  in  the  matter  as  if  it  had  beer 
originally  referred  to  their  decision. 

(5)  The  Board  of  Trade  or  the  Railway  Commissioners,  as 
the  case  may  be,  may  rescind  or  vary  any  order  made  by  then 
under  this  section  (Cheap  Trains  Act,  1883,  s.  3). 

(a)  "Fares  not  Exceeding  a  Penny  a  Mile." — This  provision  ii 
entirely  distinct  from  those  which  follow  as  to  workmen's  trains,  anc 
it  is  to  be  noted  that  it  is  so  drawn  that  no  question  can:  arise  as  tc 
the  jurisdiction  to  order  this  accommodation  on  a  line  the  whole  o 
which  is  not  the  property  of  one  company. 

The  definite  obligations  which  were  imposed  on  railway  companie: 
as  to  the  running  of  "  Parliamentary  trains  "  by  the  Railway  Regula 
tion  Act,  1844,  were  repealed  in  toto  by  the  Cheap  Trains  Act,  anc 
were  replaced  by  this  provision  which  merely  requires  a  due  anc 
sufficient  proportion  of  the  accommodation  to  be  provided  fo 
passengers  at  fares  not  exceeding  one  penny  per  mile. 

(b)  "Any  Railway  Carrying  Passengers." — It  seems  curious  tha 
this  provision  does  not  contain  the  clear  words  of  that  which  precede 
it,  by  which  jurisdiction  is  unquestionably  given  in  the  case  of  i 
through  route.  The  Commission  has  held  in  one  case  that  a  com 
pany's  duties  under  this  provision  are  confined  to  its  own  lines,  anc 
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that  even  when  it  runs  over  the  lines  of  another  company  by  agreement 
it  cannot  be  ordered  to  run  a  workmen's  train  save  on  its  own  line. 
Where  the  point  of  junction  between  the  lines  of  two  companies 
happened  to  be  at  a  station,  either  company  was  required  to  run 
connecting  workmen's  trains  to  that  station  (In  re  N.  L.  Ry.  and 
L.  &  N.   W    By.  (1887-8)  6  Ry.  &  Can.  Tr.  Cas.   19). 

On  the  other  hand,  Wright,  J.,  was  of  opinion  that  the  Commission 
had  jurisdiction  to  order  workmen's  trains  on  joint  lines  over  which 
two  companies  ran  by  agreement;  and,  perhaps,  even  in  a  case  where 
no  through  trains  were  in  fact  run,  provided  that  running  powers 
existed  (In,  re  London  Reform  Union  and  0.  N.  &  N.  L.  Rys.  (1899) 
10  Ey.  &  Can.  Tr.  Cas.  293,  at  p.  295). 

(c)  "  Workmen's  Trains." — The  literal  construction  of  the  Act 
requires  that  certain  trains  be  allocated  as  workmen's  trains,  but  a 
train  does  not  cease  to  be  a  workmen's  train  because  first  or.  second- 
class  carriages  are  run  on  it  (In.  re  Metropolitan  Ry.  (1892)  8  Ry.  & 
Can.  Tr.  Cas.  32,  Wills,  J.,  at  p.  37). 

(d)  "Workmen." — The  Act  contains  no  definition  of  a  workman 
(see  L.  C.  C.  v.  G.  E.  Ry.  (1911)  14  Ry.  &  Can.  Tr.  Cas.  224,  Sir  James 
Woodhouse,  at  p.  240),  but  the  word  will  not  receive  a  narrow  con- 
struction, and  includes  postal  workers  (In  re  Fawcett  Association  and 
L.  B.  &  8.  C.  Ry.  (1899)  10  Ry.  &  Can.  Tr.  Cas.  299,  Wright,  J.,  at 
p.   300). 

(e)  "  Between  6  o'clock  in  the  evening  and  8  o'clock  in  the 
morning." — "  I  am  clear  that  the  form  in  which  any  Order  must  be 
made  can  only  be  to  provide  workmen's  trains  at  or  about  the  hours 
that  are  intimated  "  (Wills,  J.,  In,  re  Metropolitan  Ry.,  supra,  at 
p.  37).  Perhaps  if  a  train  started  within  the  stated  hours  it  might  not 
cease  to  be  a  workmen's  train  merely  because  it  arrived  at  its 
destination  outside  them. 

(/)  "May  Order." — The  Commission  has  an  absolute  discretion 
which  it  must  exercise  "  having  regard  to  the  circumstances  "  (Mr. 
Gathorne-Hardy ;  L.  C.  C.  v.  G.  E.  Ry.,  supra,  at  p.  233).  But  the 
Commission  in  exercise  of  its  discretion  has  no  right  to  take  into 
consideration  the  opening-out  of  neighbourhoods  as  residential  districts 
for  workmen,  or  the  even  distribution  of  the  industrial  population  :  all 
that  the  Commission  can  consider  is  an  existing  demand  for  accom- 
modation (In  re  London  Reform  Union  and  G.  N.  and  N.  L.  Rys., 
supra,  at  p.  296;  L.  C.  C.  v.  G.  E.  Ry.,  supra,  at  pp.  235,  239). 
Moreover,  the  Commission  is  bound  to  consider  if  the  benefit  to  be 
given  and  the  cost  to  the  company  are  reasonably  commensurate  (In 
re  Fawcett  Association,  supra,  at  p.  301).  The  Commission  can 
order  additional  trains  and  reduce  the  fares  charged  (see  In  re  Metro- 
politan Railway,  supra;  London  Reform  Union  v.  G.  E.  Ry.  (1899) 
10  Ry.  &  Can.  Tr.  Cas.  280;  L.  C.  C.  v.  G.  E.  Ry.,  supra). 
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Shall  Lose  the  Benefit  of  this  Act." — By  the  combined  effect 
of  section  2  and  the  Schedule  of  the  Eailway  Passengers  Duty  Act, 
1842,  the  passenger  duty  payable  was  5  per  cent,  of  all  sums  received 
for  the  conveyance  of  passengers.  By  section  2  of  the  Act  of  1883 
fares  not  exceeding  one  penny  per  mile  were  exempted  from  duty, 
and  a  rate  of  2  per  cent,  on  higher  fares  was  made  chargeable  between 
stations  within  an  urban  district,  such  district  to  be  certified  by  the 
Board  of  Trade.  When  a  company  loses  the  benefit  of  this  Act  the 
duty  at  the  rate  of  5  per  cent,  on  all  fares  becomes  payable.  But  so 
long  as  the  possession  of  a  particular  railway  is  retained  by  the 
Government  the  company  is  not  bound  to  keep  separate  accounts  or 
make  separate  payments  in  respect  of  passenger  duty  (Bailway 
Passenger  Duty  Act,  1917,  s.  1 ;  Ministry  of  Transport  Act,  1919, 
s    3   (1)   (a)). 

In  most  of  the  earlier  cases  the  Commission  considered  that  it  was 
entitled  to  regard  the  "  Parliamentary  bargain"  under  which,  in  con- 
sideration of  a  reduction  in  passenger  duty,  the  companies  were  placed 
under  obligation  (inter  alia)  to  provide  workmen's  trains,  and  that  it 
was  entitled  to  regard  a  loss  from  the  running  of  such  trains  as  more 
or  less  immaterial,  in  view  of  the  saving'  of  duty  (see  In  re  Metro- 
politan Ry.,  supra,  Wills,  J.,  at  p.  37;  London  Reform  Union  v. 
G.  E.  Ry.,  supra,  Wright,  J.,  at  p.  283;  Sir  F.  Peel,  at  p.  288;  Lord 
Cobham,  at  p.  291;  London  Reform  Union  v.  G.  N.  Ry.,  supra,  at 
p.  297).  But  in  L.  C.  C.  v.  G.  E.  Ry.  (supra,  at  pp.  232,  243)  it  was 
held  that  the  Commission  was  not  entitled  to  proceed  on  any  such 
basis. 

Fares  Generally. 

(CXXXIII.)  The  law  as  to  fares  has  not  undergone  any 
such  general  statutory  modification  as  the  (Eates  and  Charges) 
Order  Confirmation  Acts  and  the  statutory  provisions  as  to 
increase  of  rates  have  brought  about  in  the  law  as  to  rates  and 
charges.  On  the  other  hand,  the  maximum  fares  for  third- 
class  passengers  have  been,  and  to  a  certain  extent  still  are, 
regulated  by  public  general  Acts  of  Parliament  applicable  to 
all  railways.  The  scale  of  maximum  fares,  save  in  the  case 
just  mentioned,  is  imposed  by  the  private  Acts  of  the  various 
railway  companies,  and  the  right  to  charge  fares  still  derives 
from  section  86  of  the  Eailways  Clauses  Act,  1845,  or  some 
variant  of  that  section  which  may  appear  in  a  particular 
private  Act. 

The  law  as  to  increase  of  rates  is  wholly  inapplicable  to 
fares,  so  that  reductions  and  increases  within  the  statutory 
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maximum  can  be  made  without  involving  the  serious  con- 
sequences and  difficulties  which  surround  a  decrease  or  increase 
of  rates.  There  can  be  no  doubt  that  the  comparative  freedom 
which  railway  companies  have  enjoyed  as  to  the  raising  and 
lowering  of  fares  has  served  the  public  interest,  for  not  only 
has  it  made  reduction  reasonably  possible,  but  it  has  enabled 
the  companies  to  give  special  concessions  in  such  matters  as 
excursion  fares  which  would  have  been  out  of  the  question  had 
the  rigid  law  as  to  rates  been  applicable. 

It  is  true  that  the  provisions  regarding  undue  preference 
apply  as  well  to  fares  as  to  rates,  but  in  practice  their  effect 
has  been  slight.  Differences  in  circumstances  between  one 
individual  passenger  and  another,  or  one  class  of  passenger 
and  another,  are  infinite,  and  no  such  simple  test  is  possible  as 
that  of  competition,  which  is  the  principal  test  in  the  case  of 
goods.  It  has  not  been  sought  to  say  that  a  person  taking  a 
railway  ticket  is  unduly  prejudiced  because  another  person  at  a 
different  time  was  able  to  obtain  an  excursion  ticket  at  a  vastly 
lower  fare  for  the  same  journey;  and  such  charges  of  undue 
preference  in  respect  of  passenger  fares  as  have  in  fact  been 
made  have  almost  uniformly  failed.  Through  rates  within 
section  5  of  the  Railway  and  Canal  Traffic  Act,  1888,  include 
fares,  and  therefore  the  Commission  can  order,  and  has 
ordered,  through  fares. 

In  the  following  titles  are  contained  the  principal  provisions 
as  to  fares  which  are  of  general  application. 


Fares  in  Respect  of  Cheap  Trains. 

(CXXXIV.)  Where  any  Act  of  Parliament  allows  a  num- 
ber of  miles  greater  than  the  actual  number  of  miles  to  be 
reckoned  for  the  purpose  of  calculating  the  fares  on  any  part 
of  a  railway,  the  mileage  so  allowed  shall  be  deemed  for  the 
purposes  of  this  Act  to  be  the  mileage  of  that  part  of  the 
railway. 

Where  any  Act  of  Parliament  allows  special  or  exceptional 
charges  upon  any  part  of  a  railway,  that  part  shall  for  the  pur- 
pose of  calculating  fares  under  this  Act  be  deemed  to  be  a 
separate  railway. 
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For  the  purposes  of  this  Act  fares  shall  not  be  deemed  to 
exceed  the  rate  of  one  penny  a  mile  which  do  not  exceed  one 
penny  for  a  single  journey  of  any  distance  less  than  a  mile,  or, 
where  the  distance  travelled,  being  more  than  one  mile,  is  any 
number  of  complete  half  miles  and  a  fraction  not  less  than  a 
quarter  of  a  mile,  do  not  exceed  one  halfpenny  for  every  half 
mile  and  one  halfpenny  for  a  fraction ;  but  for  a  child  between 
three  and  twelve  years  of  age  the  fares  shall  not  exceed  half  an 
adult's  fare,  and  children  under  three  years  of  age  shall  be 
conveyed  free  of  charge ;  provided  that  a  railway  company 
shall  not  be  bound  to  charge  less  than  one  penny  to  a  person 
over  three  years  of  age  for  a  single  journey. 

Any  charge  or  fare  which  by  any  local  and  personal  Act 
relating  to  any  railway  is  declared  to  be  a  charge  or  fare  con- 
sistent with  the  provisions  of  the  enactments  relating  to  pas- 
senger duty  which  are  repealed  by  this  Act  shall  be  deemed  for 
the  purposes  of  this  Act  to  be  a  fare  not  exceeding  the  rate  of 
one  penny  per  mile  (a).    (Cheap  Trains  Act,  1883,  ss.  4  and  5). 

(a)  .The  above  are  the  only  general  statutory  provisions  now  in  force 
relating  to  fares  chargeable  for  cheap  trains,  and,  at  first  sight,  it 
seems  surprising  that  there  is  no  provision  which  compels  the  railway 
companies  to  charge  fares  not  exceeding  a  penny  per  mile  on  a  certain 
number  of  trains.  The  matter  stands  in  this  way.  The  Cheap  Trains 
Act,  1883,  repealed  the  provisions  of  the  Regulation  of  Railways  Act, 
1844  (except  as  to'  Ireland).  Those  provisions  formed  a  code  as  to  the 
legal  obligation  to  run  Parliamentary  trains,  and  the  duties  in  respect 
of  them  were  strictly  defined.  The  Act  of  1883  gave  the  railway  com- 
panies considerable  concessions  in  the  matter  of  Government  duty  oh 
passengers  but  provided  that  the  concessions  should  cease  to  be 
applicable  if  the  companies  failed  to  provide  a  sufficient  proportion  of 
their  accommodation  for  passengers  at  fares  not  exceeding  a  penny 
per  mile.  The  forfeiture  of  the  benefit  is  not  automatic,  but  follows 
upon  an  enquiry  by  the  Board  of  Trade  (now  the  Ministry  of  Trans- 
port) or  by  the  Commissioners.  The  provisions  of  the  statute  are  set 
out  in  title  CXXXI1.  In  place  of  a  defined  obligation  to  run 
Parliamentary  trains,  there  was,  therefore,  substituted  a  provision 
which  made  it  in  the  interest  of  the  companies  to  supply  a  sufficient 
service  at  Parliamentary  rates.  It  only  remained  to  make  provision  as 
to  calculation  of  fares  in  respect  of  the  accommodation  provided  in 
fulfilment  of  the  obligation,  and  the  sections  above  quoted  fulfil  this 
requirement. 
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Publication  of  Fares. 

(CXXXV.)  Every  company  shall  cause  to  be  exhibited  in  a 
conspicuous  place  in  the  booking  office  in  each  station  on  their 
line  a  list  or  lists  painted,  printed,  or  written  in  legible 
characters,  containing  the  fares  -of  passengers  by  the  trains 
included  in  the  time  tables  of  the  company  from  that  station 
to  every  place  for  which  passenger  tickets  are  there  issued  (a). 
(Eegulation  of  Eailways  Act,  1868,  s.  15.) 

(a)  The  statutory  provisions  as  to  publication  and  disintegration  of 
rates  do  not  apply  to  fares.  But  there  seems  no  doubt  that  a  company 
cannot  charge  a  higher  fare  than  that  which  it  exhibits  (see  Clarke  v. 
West  Ham  Corporation  [1909]  2  K.  B.  858). 

Statutory  Provisions  as  to  Form  of  Tickets. 
(CXXXVI.)  From  and  after  a  date  to  be  fixed  by  order  of 
the  Board  of  Trade  and  subject  to  such  exceptions,  if  any,  as 
may  be  allowed  by  such  order,  every  passenger  ticket  issued 
by  any  railway  company  in  the  United  Kingdom  shall  bear 
upon  its  face,  printed  or  written  in  legible  characters,  the  fare 
chargeable  for  the  journey  for  which  such  ticket  is  issued,  and 
any  railway  company  issuing  any  passenger  ticket  in  con- 
travention of  the  provisions  of  this  section  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  every  ticket  so  issued, 
to  be  recovered  on  summary  conviction  (a).  (Eegulation  of 
Eailways  Act,  1889,  s.  6.) 

(a)  It  is  to  be  noted  that  the  place  of  issue  and  destination  is  not 
required  to  be  stated  on  the  ticket. 

By  an  Order,  which  came  into  operation  on  January  1st,  1891,  the 
Board  of  Trade  fixed  that  date  as  the  date  on  which  the  section  should 
come  into  operation,  and  authorised  the  following  exceptions:  — 

1.  Excursion  or  tourist  tickets,  where  the  fare  is  announced  by 
public  placards,  advertisement  in  public  papers,  or  by  handbill. 

2.  Tickets  issued  in  accordance  with  public  service  warrants  by 
local  authorities  of  a  district,  or  county,  or  by  Government. 

3.  Tickets  issued  by  special  arrangement,  such  as  those  for  pleasure 
parties,  congresses,  or  similar  gatherings,  charged  at  rates  less  than  the 
ordinary  fare. 

4.  Tickets  at  rates  not  exceeding  the  ordinary  fares,  and  which,  in 
addition,  include  a  charge  for  admission  to  a  show,  exhibition,  or  other 
entertainment,  or  any  public  gathering. 
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5.  Packets  of  tickets  sold  at  reduced  fares  in  consideration  of  a 
minimum-  being  purchased. 

On  December  21st,  1916,  the  Board  of  Trade,  acting  under  Regula- 
tion  7  b  of  the  Defence  of  the  Realm  Regulations,  made  the  following 
Order :  — 

"On  and  after  the  1st  January,  1917,  the  railway  companies  in 
Great  Britain  may  charge  in  addition  to  the  passenger  fare  contained 
in  the.  lists  exhibited  at  the  stations  at  the  date  of  this  Order  a  sum 
equal  to  one  half  of  such  fares,  or,  where  the  fare  is  not  contained  in 
such  list,  they  may  charge  one  half  more  than  the  maximum  fare 
which  would  be  chargeable  but  for  this  Order,  and  all  such  lists  and 
all  passenger  tickets  on  which  the  fares  are  printed  or  written  shall 
have  effect  as  if  the  fares  stated  were  increased  by  the  additional  sum 
so  charged." 

In  virtue  of  a  direction  of  the  Minister  of  Transport  passenger  fares 
of  railway  companies  of  which  he  retains  possession  were  raised  as 
from  August  6th,  1920,  by  16f  per  cent,  of  the  increased  figures  of 
1916.  The  companies  have  notified  this  increase  by  a  general  notice 
affixed  to  the  published  lists  of  fares. 


SECTION  20. 

THE  LAW  RELATING  TO  FACILITIES  AND  UNDUE  PREFERENCE. 

Facilities  Generally. 

(CXXXVII.)  Every  railway  company,  canal  company,  and 
railway  and  "canal  company,  shall  (a),  according  to  their  respec- 
tive powers  (b),  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic  (c)  upon  and  from  the 
several  railways  and  canals  belonging  to  and  worked  by  such 
companies  respectively,  and  for  the  return  of  carriages,  trucks, 
boats,  and  other  vehicles.  (Eailway  and  Canal  Traffic  Act, 
1854,  s.  2.) 

(«)  The  jurisdiction  to  enforce  the  provisions  of  this  section  resides 
exclusively  in  the  Eailway  and  Canal  Commissioners,  as  to  which  see 
title  CLVI  below. 

(/))  "According  to  their  Respective  Powers." — Generally  speaking, 
the  private  Acts  of  railway  companies  are  permissive,  not  obligatory, 
and  no  Court  can  compel  the  company  to  make  or  maintain  the  rail- 
way contemplated  by  the  Act  (York  &  N.  Midland  Ry.  v.  R.  (1853)  1 
E.  &  B.  858;  R.  v.  G.  W.  Ry.  (1893)  62  L.  J.  Q.  B.  572).  Where, 
however,  the  form  of  a  private  Act  is  such  that  the  company  is  under 
an  obligation  to  make  and  maintain  the  railway,  a  mandamus  may 
issue  to  compel  such  making  or  reinstatement  (R.  v.  Severn  &  Wye 
Ry.  (1819)  2  B.  &  Aid.  646).  But  such  a  remedy  can  be  afforded  by 
the  High  Court  alone;  the  Railway  and  Canal  Commission  is  not 
competent  to  provide  it  (Darlaston  Local  Board  v.  L.  &  N.  W.  Ry. 
[1894]  2  Q.  B.  694,  Lord  Esher,  M.R.,  at  p.  699).  But,  so  long  as 
the  railway  is  maintained  and  worked  by  the  company,  the  company 
must  afford  reasonable  facilities  in  respect  of  it,  and  the  Commission 
may  enforce  this  obligation,  subject  to  the  following  qualifications:  — 

(i)  The  Commission,  as  stated  above,  has  no  power  to  enforce  the 
creation  of  a  railway,  and  equally  it  has  no  power,  in  most  instances, 
to  enforce  the  creation  of  something  previously  non-existent  upon  the 
railway  (S.  E.  Ry.  v.  Railway  Commissioners  and  the  Corporation  of 
Hastings  (1879-81)  3  By.  &  Can.  Tr.  Cas.  464;  Darlaston  Local  Board 
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v.  L.  &  N.  W.  Ry.,  supra).  Thus  the  Commission  cannot  compel  thi 
erection  of  a  station  (Hastings  Case,  supra,  Lord  Selborne,  L.C.,  at  p 
507),*  or  the  re-erection  of  a  station  which  the  company  has  pullec 
down  (Darlaston  Local  Board  v.  L.  if  N.  W.  Ry.  supra),  but,  so  lonj 
as  a  station  is  existing  and  in  use,  the  Commission  can  compel  th< 
company  to  afford  reasonable  facilities  in  respect  of  it. 

(ii)  The   facilities   which   can   be  ordered  are   confined   within    th< 
limits  of  the  rights  and  duties  of  a  company  under  its  private  Acts 
In  respect  of  an  existing  railway  a  company  may  be  ordered  to  giv< 
facilities  for  the  performance  of  that  which  its  private  Acts  empowei 
it  to  do,  even  though  such  Acts  give  it  powers  greater  than  those  whicl 
similar  Acts  usually  confer  upon  railway  companies.     But  it  cannoi 
be  compelled  to  do  something  for  the  doing  of  which  it  is  relieved  fron 
liability  by  its  private  Acts,  even  though  the  majority  of  railway  com 
panies  are  not  so  relieved.     "  That  Act  (the  Railway  and  Canal  Traffic 
Act)  requires  facilities  to  be  given  according  to  the  powers  of  railwaj 
companies,  and  as  special  railway  Acts  make  the  powers  of  some  com- 
panies larger  than  those  of  others,   so  they  also  extend  or  limit  the 
facilities  they  give  to  the  public,  and  thus  the  general  enactment  as  tc 
affording  facilities  is  to  be  read  and  considered  with  reference  to-  the 
language  of  any  special  clauses  regarding  them  "   (Tharsis  Sulphur  d 
Copper  Co.  v.  L.  dt  N.   W    Ry.  (1881)  3  Ry.  &  Can.  Tr.  Cas.  455,  at 
p.  458).     Thus  the  Commission  cannot  direct  a  company  to  carry  out 
works  which  involve  the  taking  of  land  which  it  has  no  power  to  take 
(Thomas  v.  N.  S.  Ry.  (1876)  3  Ry.  &  Can.  Tr.  Cas.  1),  even  though 
the  applicants  offer  to  purchase  and  present  to  the  company  suitable 
land  (Harris  v.  L.  &  S.  W    Ry.  (1879)  3  ib.  331).     Similarly,  while  a 
railway  company  generally  has  power  to  alter  or  rebuild  a  bridge,  yet 
where  the  road  carried  by  a  bridge  is  vested  in  the  municipal  authority, 
a  railway   company   cannot,    even   at   the   suit   of  such   authority,    be 
ordered  to  give  facilities  involving  alteration  of  the  bridge,  because  the 
company  has  no  power  to  do  the  works   apart  from   the   consent  of 
someone  other  than  itself  (Corporation  of  Arbroath  v.  Caledonian  and 
N.   B.  Rys.   (1898)  10  Ry.   &  Can.   Tr.   Cas.  252).      When  the  Com- 
mission orders  works  to  be  done  to  the  end  that  reasonable  facilities 
may  be  afforded,  it  exceeds  its  powers  if  it  directs  how  the  work  is  to 
be  done,  or  that  it  is  to  be  in  accordance  with  certain  plans,  because 
the    obligation    of    the    company    is    limited    to    affording    reasonable 
facilities,  which  obligation  may  be  discharged  in  more  than  one  way 
(Hastings  Case,  supra). 

But  a  company  cannot  restrain  its  own  powers  by  a  mere  non- 
statutory agreement  so  as  to  oust  the  jurisdiction  of  the  Commission 
to  order  facilities  which  conflict  with  the  agreement.  All  doubt  on 
this  question  was  set  at  rest  by  section  11  of  the  Railway  and  Canal 
Traffic  Act,   1888,   which  is   as  follows: — Nothing  in   any  agreement, 
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whether  made  before  or  after  the  passing  of  this  Act,  which  has  not 
been  confirmed  by  Act  or  by  the  Board  of  Trade  (in  future,  by  the 
Ministry  of  Transport)  or  by  the  Commissioners  under  the  Eeguiation 
of  Eailways  'Act,  1873,  or  this  Act,  shall  render  a  company  to  which 
this  part  of  this  Act  applies  unable  to  afford,  or  shall  authorise  such 
company  to  refuse,  such  reasonable  facilities  for  traffic  as  may  in  the 
opinion  of  the  Commissioners  be  required  in  the  interests  of  the  public, 
or  shall  prevent  the  Commissioners  from  making  or  enforcing  any  order 
with  respect  to  such  facilities. 

So,  in  Rishton  Local  Board  v.  L.  &  Y.  Ry.  ( (1893)  8  By.  &  Can.  Tr. 
Cas.  74)  the  company  was  ordered  to  give  facilities  which  involved  a 
breach  by  it  of  a  restrictive  agreement  made  with  the  owner  of  the 
land  on  which  the  railway  was  built,  which  formed  part  of  the  con- 
sideration for  its  sale  to  the  company.  It  is  clear  that  this  result 
would  have  been  reached  even  in  the  absence  of  the  section  quoted 
above.  "  I  cannot  believe  for  a  moment,"  says  Wills,  J.  (at  p.  80), 
"  that  the  expression  '  according  to  their  respective  powers  '  means  to 
refer  to  powers  restricted  by  any  private  agreements  with  individuals." 

(c)  "  Afford  all  reasonable  facilities  for  the  receiving  and  forward- 
ing and  delivering  of  traffic." 

(1)  The  Ambit  of  the  Provision. — The  jurisdiction  of  the  Com- 
mission is  confined  to  dealing  with  an  existing  railway  or  station  (see 
note  (b)  above).  Prima  facie,  the  Commission  has  no  jurisdiction  in 
respect  of  facilities  over  the  price  charged  for  carriage,  even  though  it 
exceeds  the  statutory  maximum.  Excess  charges  paid  under  protest 
can  be  recovered  by  action,  and  this,  and  not  recourse  to  the  Com- 
mission, is  the  proper  procedure  (Brown  v.  G.  W  Ry.  (1880-1)  3  Ey.  & 
Can:.  Tr.  Cas.  523,  see  Bramwell,  L.J.,  at  pp.  533-4;  Distington  Iron 
Co.  v.  L.  &  N.  W  Ry.  (1888-9)  6  ib.  108).  To  this  rule  there  is,  how- 
ever, an  exception,  which  was  formulated  by  Bramwell,  L.J.  (supra, 
at  pp.  534-5)  as  follows: — "The  Attorney-General  puts  a  striking 
matter  which  at  first  seemed  to  help  his  contention  very  much.  He 
said  '  Suppose  the  railway  company  were  to  say  we  will  carry  you  or 
your  goods,  but  our  price  is  such  that  in  all  human  probability  the 
man  had  not  the  money  in  his  pocket,  or  if  he  had,  he  was  not  minded 
to  part  with  it  subject  to  the  right  of  getting  it  back.'  In  my  opinion, 
if  that  were  done,  it  would  be — to  use  the  Attorney-General's 
similitude — as  if  they  put  a  barrier  in  the  way  of  his  being  carried  as  a 
passenger,  or  in  the  way  of  his  goods  being  carried  as  merchandise — a 
barrier  which  he  could  not  get  over,  and  I  should  say  that  that  would 
be  a  fraudulent  or  improper  proceeding  on  their  part,  which  did,  or  at 
all  events,  was  calculated  to,  put  an  impediment  in  the  way  of 
'  receiving,  forwarding,  and  delivering  of  traffic'  "  Aberdeen  Com- 
mercial Co.  v.  G.  N.  of  Scotland  Ry.  (  (1878)  3  Ey.  k  Can.  Tr.  Cas.  205) 
was   a   decision   of  the    Court   of   Session   on   a    case   stated   by   the 
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Commissioners  which  was  decided  shortly  before  Brown's  Case.  The 
company  attempted,  by  the  exhibition  of  a  notice,  to  refuse  to  carry 
certain  substances  as  carriers,  but  were  prepared  to  provide  wagons 
and  locomotives  for  the  same  on  payment  of  tolls.  It  was  decided 
that  in  so  doing  the  company  had  failed  to  give  all  reasonable  facilities, 
and  in  Brown's  Case  it  was  held  that  no  more  was  decided.  But  the 
Court  of  Session  certainly  treated  an  excessive  charge  for  carriage  as 
within  the  jurisdiction  of  the  Commission  with  respect  to  facilities, 
and  on  this  point  Brown's  Case  vul  not  this  case  has  since  been 
followed.  Chatterly  Iron  Co.  v.  N.  &.  Ry.  (  (1878)  3  Ey.  &  Can.  Tr. 
Cas.  238)  was  a  case  decided  in  England  between  the  decisions  in  the 
Aberdeen  Case  and  the  decision  in  Brown's  Case.  The  former  decision 
was  followed,  and  the  case  is  subject  to  that  comment.  In  Young  v. 
Gwendraeth  Valleys  Ry.  ((1883)  4  Ey.  &  Can.  Tr.  Cas.  247)  it  was 
alleged  and  proved  that  the  excessive  charges  were  intended  and 
calculated  to,  and  did  in  fact,  prevent  traffic,  therefore,  the  Com- 
mission had  jurisdiction  according  to  the  decision  in  Brown's  Case.  In 
West  Ham  Corporation  v.  G.  E.  Ry.  (  (1895)  9  Ey.  &  Can.  Tr.  Cas. 
7)  the  majority  of  the  Commissioners  held  that,  assuming  a  water- 
closet  for  passengers  at  a  station  to  be  a  facility  which  could  be  ordered, 
yet  a  demand  for  payment  for  its  use  was  not  a  denial  of  a  reasonable 
facility.  Collins,  J.  (at  p.  10)  says: — "In  my  judgment,  that  case 
{Brown's  Case)  does  go  the  whole  length  of  deciding  that,  having  regard 
to  the  words  of  the  Traffic  Act  .  the  imposition  of  a  charge  for  the 

use  of  a  facility  which  is  given,  cannot  be  construed  to  be  a  denial  of 
a  facility ;  certainly  it  cannot  be  so  construed  unless  the  rate  is  either 
imposed  with  a  view  to  impede  traffic  .  .  or  it  is  established  not  as 
a  mere  pleader's  averment,  but  as  a  reasonable  intendment  of  fact  on 
the  admitted  facts,  that  it  does  in  fact  operate  as  a  barrier  to  traffic, 
that  is,  as  a  barrier  to  the  receiving,  forwarding,  and  delivering  of,  in 
this  case,  passengers. ' ' 

As  the  amount  of  the  rate  is,  generally  speaking,  outside  the  con- 
templation of  the  Commission,  so  likewise  are  the  terms  of  the  contract 
of  carriage.  A  refusal  to  carry  at  all  particular  traffic  may  indeed  be  a 
matter  as  to  which  the  Commission  has  jurisdiction  (see  the  Aberdeen 
Case,  supra).  But  the  Traffic  Act  does  not  compel  railway  companies 
to  carry  any  traffic  under  a  particular  liability,  and  the  Commission  is 
not  the  tribunal  to  consider  the  terms  of  the  contract  which  the  com- 
pany proposes  (see  generally  title  CLVI).  Perhaps,  however,  if  it 
were  shown  that  a  company's  form  of  contract  was  intended  to,  and 
did  in  fact,  impede  traffic,  this  might  amount  to  a  denial  of  facilities 
equally  with  a  rate  imposed  for  the  like  purpose. 

As  to  the  granting  of  relief  to  an  applicant,  the  following  considera 
tions  have  been  laid  down  as  those  which  the  Commission  should 
regard:  — 
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(i)  The  denial  of  a  facility  must  be  shown  to  involve  inconvenience 
to  the  public. — Thus  the  Commission  will  not  interfere  to  prevent  a 
railway  company  admitting  certain  cabs  to  its  stations  and  refusing 
admission  to  others  unless  it  be  shown  that  those  admitted  are  insuffi- 
cient for  the  needs  of  the  public  (Be  ad  ell  v.  Eastern  Counties  Ry. 
(1857)  2  C.  B.  (N.  S.)  509).  The  inconvenience  to  the  public  must  be 
substantial  (Painter  v.  L.  B.  &  8.  C.  Ry.  (1857)  1  Ey.  &  Can.  Tr.  Cas. 
58).  Where  only  one  omnibus  was  admitted,  which  travelled  on  a  fixed 
route  only,  the  company  was  ordered  to  admit  the  omnibus  of  the 
applicants  (Marriot  v.  L.  &  8.  W.  Ry.  (1857)  1  Ey.  &  Can.  Tr.  Cas.  47). 
This  case  does  indeed  purport  to  have  been  decided  on  the  ground  of 
undue  preference,  but  was  explained  in  the  subsequent  case  as  resting 
on  the  inconvenience  to  the  public.  It  is  well  settled  that  a  personal 
inconvenience  to  the  applicant  is  not  necessary  to  the  granting  of  relief 
where  public  inconvenience  is  proved,  or  sufficient  if  public  incon- 
venience is  not  proved  (Barret  v.  G.  N'  and  M.  Rys.  (1857)  1  Ey.  & 
Can.   Tr.  Cas.   38). 

(ii)  The  facilities  must  be  such  as  may  be  reasonably  required  of 
the  railway  company,  having  regard  to  the  cost  of  affording  them,  and 
their  relation  to  the  general  traffic  of  the  railway. — "In  the  case  of 
facilities  of  this  sort,  it  is  not  enough  to  show  that  it  would  be  con- 
ducive to  the  convenience  of  the  public  that  they  should  be  afforded. 
It  is  necessary  also  to  show  that  they  are  facilities  which  can  be 
reasonably  required  of  the  railway  company,  after  making  due  allow- 
ance for  the  degree  in  which  the  company  have  made  provision  for  the 
accommodation  of  the  goods  traffic  of  the  place,  taken  as  a  whole,  and 
further,  that  they  must  be  such  facilities  as  it  is  within  the  power  of 
the  company  to  grant  "  (Sir  F.  Peel,  Ncwry  Navigation  Co.  v.  G.  N. 
Ry.  (I)  (1889)  7  Ey.  &  Can.  Tr.  Cas.  176,  at  p.  177).  So  where  the 
cost  of  affording  certain  facilities  is  out  of  proportion  to  the  traffic  in 
respect  of  which  they  are  asked,  the  Commission  will  refuse  to  order 
them  (Newingion  Local  Board  v.  N.  E.  Ry.  (1878)  3  Ey.  &  Can.  Tr. 
Cas.  306),  and  even  though  the  Commission  orders  generally  that 
facilities  be  given  for  through  booking,  it  may  yet  indicate  that  on  the 
facts  proved  the  provision  of  through  trains  is  not  requisite  to  comply 
with  the  order  (Sussex  County  Council  v.  L.  B.  &  S.  C.  and  L.  <£  S.  W. 
Rys.  (1892)  8  Ey.  fc  Can.  Tr.  Cas.  17).  Moreover  "  the  Traffic  Act, 
1854,  does  not  compel  a  railway  company  to  find  reasonable  accommo- 
dation for  the  public  further  than  as  it  is  in  the  interests  of  railway 
traffic  that  it  should  be  found  "  (Holyhead  Local  .Board  v.  L.  &  N.  W. 
Ry.  (1881)  4  Ev.  &  Can.  Tr.  Cas.  37,  at  p.  39).  Therefore  a  railway 
company  cannot  be  compelled  to  provide  amenities  for  the  public 
generally  which  have  no  relation  to  traffic  on  the  railway, 

(iii)  The  facilities  must  be  within  the  powers  of  the  company  which 
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is  required  to  afford  them. — (See  note  (b)  of  this  title,  and  Newry 
Navigation  Co.   v.    G.   N.   R.    (1),  supra.) 

(iv)  Continuation  of  Existing  Facilities .  —  When  facilities  which 
have  been  afforded  voluntarily  for  a  long  period  are  proposed  to  be 
withdrawn,  the  railway  company  will  be  ordered  to  continue  them, 
unless  it  establishes  that  circumstances  have  so  changed  that  the 
facilities  are  no  longer  such  as  may  be  reasonably  required,  or  that 
alternative  and  equally  valuable  facilities  have  been  offered  (City  oj 
Dublin  Steam  Packet  Co.  v.  M.  6. "IV.  Ry.  (1891)  8  Ey.  &  Can.  Tr. 
Cas.  1).  . 

(2)  Traffic. — The  Act  defines  this  term  as  follows: — "The  word 
'  traffic  '  shall  include,  not  only  passengers,  and  their  luggage  and 
goods,  animals,  and  other  things  conveyed  by  any  railway  company  or 
canal  company,  or  railway  and  canal  company,  but  also  carriages, 
wagons,  trucks,  boats  and  vehicles  of  every  description  adapted  for 
running  or  passing  on  the  railway  or  canal  of  any  such  company  (Bail- 
way  and  Canal  Traffic  Act,  1854,  s.  1). 

In  considering  what  are  and  what  are  not  reasonable  facilities,  it  is 
necessary  to  treat  separately  the  subjects  in  respect  of  which  facilities 
may  be  required. 

(i)  Facilities  in  Respect  of  the  Railway  Generally. — The  decision 
in  the  Hastings  Case  (see  note  (b)  above)  absolutely  prevents  the 
Commission  ordering  facilities  which  are  asked  in  many  cases,  because 
they  cannot  be  granted  without  the  carrying  out  of  works  which  the 
Commission  has  no  jurisdiction  to  order.  So  where  the  Commission 
was  asked  to  grant  facilities  for  passenger  traffic  on  a  branch  on  which 
no  such  traffic  had  previously  been  carried,  on  proof  that  the  Board 
of  Trade  would  not  pass  the  line  for  such  traffic  unless,  for  sub- 
stantially its  whole  length,  it  were  doubled,  and  that  new  stations 
would  have  to  be  erected,  the  Commission  held  that  it  could  not  order 
the  required  facilities  (Glamorgan  Comity  Council  v.  G.  W.  Ry.  (1894) 
8  Ry.  &  Can.  Tr.  Cas.  196).  Where  a  branch  has  been  closed  for 
passenger  traffic  only,  and  a  station  thereon  pulled  dpwn,  there  is  no 
doubt  that  the  Commission  cannot  order  the  re-erection  of  the  station 
(Darlaston  Local  Board  v.  L.  &  N.  W  Ry.  (1894)  8  Ey.  &  Can.  Tr. 
Cas.  216),  and  it  seems  that,  apart  from  any  such  question,  on  proof 
that  the  traffic,  in  respect  of  which  the  facilities  are  asked,  must 
necessarily  be  carried  at  a  loss  to  the  company,  such  facilities  cannot 
be  ordered  (Kay,  L.J.,  supra,  at  pp.  237-8).  But  where  the  private 
Acts  of  a  railway  company  do  not  place  it  in  a  privileged  position  in 
respect  of  a  particular  traffic,  the  mere  fact  that  such  traffic  has  never 
been  carried  on  the  line  in  question,  though  carried  on  other  lines  of 
the  company,  cannot  be  conclusive  as  to  the  unreasonableness  of  the 
facilities  (Glamorgan  County  Council  v.  G.  W.  Ry.,  supra).  But  the 
onus  of  proving  that  to  grant  particular  facilities  reasonable  in  them- 
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selves  would  be  in  the  circumstances  unreasonable,  is  clearly  upon  the 
company  (Lord  Rothschild  v.  Grand  Junction  Canal  Co.  (1904)12 
Ky.  &  Can.  TV.  Cas.  141). 

(ii)  Facilities  at  Stations. — "  A  company  does  violate  and  con- 
travene the  Act  if,  having  sufficient  powers,  it  keeps  its  platforms, 
booking  offices,  and  other  structures  at  any  station  in  such  a  condition, 
as  to  space  and  other  arrangements,  as  to  cause  dangerous  or  obstruc- 
tive confusion,  delay,  or  other  impediment  to  the  proper  reception, 
transmission,  or  delivery  of  the  ordinary  traffic  of  that  station,  whether 
consisting  of  passengers  or  goods  "  (S.  E.  Ry.  v.  Railway  Com- 
missioners and  Corporation  of  Hastings  (1879-81)  3  Ry.  &  Can.  Tr. 
Cas.  464,  at  p.  508).  When  such  facts  are  proved  the  Commission 
may  order  reasonable  facilities  to  be  granted  in  respect  of  such 
station,  but  it  cannot,  in  the  first  instance,  prescribe  the  exact  altera- 
tions to  be  made  (Hastings  Case,  supra).  Of  course  in  proceedings  for 
attachment  for  failure  to  carry  out  the  order  of  the  Commissioners,  it 
will  be  the  duty  of  the  Commissioners  to  decide  whether  what  the 
company  has  done  is  a  compliance  with  their  order  or  not. 

The  obligation  cast  on  a  railway  company  in  respect  to  its  stations 
is  that  it  ' '  shall  make  proper  accommodation  in  the  stations  and  in  the 
carriages  which  are  to  take  the  passengers,  receiving  and  forwarding 
them  and  getting  them  out  of  their  carriages,  and  also  making  proper 
arrangements  as  regards  the  use  of  the  accommodation  they  have 
afforded  "  (Brown  v.  G.  W  Ry.  (1880-1)  3  Ry.  &  Can.  Tr.  Cas.  523, 
Cotton,  L.J.,  at  pp.  537-8).  Thus  the  company  may  be  ordered  to 
give  improved  facilities  in  respect  of  length  of  platforms,  waiting 
rooms,  booking  offices  and  the  reception  and  delivery  of  cattle 
(Hastings  Case,  supra,  see  also  L.  &  8.  W.  Ry.  v.  Staines,  Woking- 
ham and  Woking  Ry.  (1877)  3  Ry.  &  Can.  Tr.  Cas  48) ;  and  it  seems 
that  the  provision  of  shejter  over  platforms  might  be  ordered,  if  it  was 
necessary  for  the  protection  of  passengers  generally,  and  not  of  some 
exceptional  class  of  passengers  (Hastings  Case,  supra,  at  pp.  509, 
518-19;  see  also  Caterham  Ry.  v.  L.  B.  £  S.  C.  and  S.  E.  Rys.  (1856)  1 
Ry.  &  Can.  Tr.  Cas.  32).  The  latter  case,  however,  must  be  read  subject 
to  the  decision  in  the  Hastings  Case,  and  is,  moreover,  open  to  com- 
ment in  that  the  absence  of  a  roof  seems  to  have  been  treated  as  a 
matter  of  undue  prejudice.  But  the  Commission  will  not  lightly 
interfere  with  the  discretion  of  a  company  in  reference  to  the  arrange- 
ments at  its  stations  (Leek  Urban  District  Council  v.  N.  S.  Ry.  (1913) 
15  Ry.  &  Can.  Tr.  Cas.  105). 

In  Metropolitan  Water  Board  v.  L.  B.  &  S.  C.  Ry.  ((1910)26 
T.  L.  R.  676)  Cozens-Hardy,  M.R.,  expressed  an  opinion  that  the 
provision  of  water-closets  at  stations  was  incumbent  on  a  railway  com- 
pany under  section  2.  That  case  had  nothing  to  do  with  the  provision 
of  facilities,  but  only  with  payment  for  the  supply  of  water;  and  the 
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Commissioners  themselves  expressed  doubts  on  this  question  in  Was 
Ham  Corporation  v.  G.  E.  Ry.  ((1895)  9  Ry.  &  Can.  Tr.  Cas.  7) 
Doubt  likewise  exists  as  to  whether  a  cloakroom  is  a  facility  which  cai 
be  ordered.  The  Divisional  Court  in  Singer  v.  L.  &  8.  W.  Ry.  ([1894 
1  Q.  B.  833)  was  of  opinion  that  it  was  such  a  facility.  But  thi: 
decision  is  one  of  those  in  which  a  court  of  law  seems  to  assume  tha 
it  can  decide  as  a  matter  of  law  what  facilities  the  Railway  Com 
missioners  would  order,  and  is  therefore  of  possibly  slight  authority  oi 
this  point  (see  title  CLVI).  Moreover,  Willes,  J.,  expressed  a  stronj 
view  that  a  cloakroom  cannot  be  regarded  as  a  reasonably  facility  ii 
Van  ToU  v.  8.  E.  Ry.  ( (1862)  12  C.  B.  (N.  S.)  75,  at  p.  86).  Cloak 
room  contracts  have  been  held  to  be  outside  the  provisions  of  section  ' 
of  the  Act  of  1854  precisely  because  they  are  not  contracts  relating  ti 
the  receiving,  forwarding,  or  delivering  of  goods  (see  title  XXI 
note  (d) ),  and  it  would  be  a  curious  result  if  the  provision  of  a  cloak 
room  was  nevertheless  a  reasonable  facility  for  the  receiving 
forwarding,  or  delivering  of  traffic. 

No  facilities  can  be  ordered  which  are  not  facilities  for  thi 
receiving,  forwarding,  or  delivering  of  traffic,  "  however  desirable  the;; 
may  be  for  the  comfort  or  convenience  of  passengers  "  (Hasting, 
Case,  supra,  Lord  Selborne,  L.C.,  at  p.  509).  So,  in  the  last-cite( 
case,  it  was  decided  that  refreshment  rooms,  and  special  provisioi 
at  a  station  for  invalids,  could  not  be  regarded  as  matters  in  respec 
of  which  facilities  could  be  ordered.  General  alterations  in  the  accom 
modation  or  working  of  a  station  can  no^ doubt  be  ordered,  providec 
they  are  within  the  company's  powers,  and  are  not  ordered  to  b( 
carried  out  in  one  way  only  (see  Innes  v.  L.  B.  &  8.  C.  and  L.  &  8.  W 
Rys.  (1875)  2  Ry.  &  Can.  Tr.  Cas.  155). 

(hi)  Facilities  at  Places  not  on  the  Company's  Premises. — A  com 
pany  is  not  bound  to  supply  any  facilities,  for  instance,  receiving 
offices,  situated  away  from  the  company's  railway,  and  they  will  no 
be  ordered  (Dublin  &  Meath  Ry.  v.  M.  G.  W.  Ry.  (1879)  3  Ry.  & 
Can.  Tr.  Cas.  379,  at  p.  392). 

(iv)  Facilities  as  to  Train  Service. — The  Commission  hai 
undoubtedly  jurisdiction  to  order  facilities  which  consist  in  an  increase  oi 
alteration  of  the  train  service  (Caterham  Ry.  v.  L.  B.  &  8.  G.  and  8.  E 
Rys.  (1856)  1  Ry.  &  Can.  Tr.  Cas.  32;  Innes  v.  L.  B.  &  8.  C.  anc 
L.  &  S.  W  Rys.  (1875)  2  ib.  155;  Dublin  &  Meath  Ry.  v.  M.  G.  W 
Ry.,  supra).  The  practice  of  the  Commissioners  is,  however,  not  t< 
interfere  in  this  matter  unless  a  very  clear  case  of  want  of  reasonable 
facilities  is  proved.  When  an  order  for  such  facilities  is  made  it  maj 
be  general  in  its  terms  (Innes'  Case,  supra),  or  it  may  specify  th< 
extra  trains  to  be  run,  the  maximum  time  of  stopping,  and  the  traffic 
to  be  accommodated  (Meath  Case,  supra). 


462  FACILITIES  AND   UNDUE  TlUiFEBENCE. 

(v)  Facilities  for  Private  Sidings- — Section  76  of  the  Railways 
Clauses  Act,  1845,  gives  the  owners  and  occupiers  of  land  adjoining  a 
railway  power  to  require  the  railway  company,  under  certain  con- 
ditions, to  connect  collateral  branches  of  railway  belonging  to  such 
owners  or  occupiers  with  the  railway  of  the  company,  for  the  purpose 
of  bringing  carriages  to  or  from  or  upon  the  railway.  Though  this 
power  may  still  be  enforced,  it  is  in  practice  of  little  value,  because 
it  is  limited  to  the  purpose  stated  above,  and  it  is  one  of  the  pro- 
visions which  are  founded  on  the  notion  of  the  railway  as  a  public 
highway.  When  the  connection  is  made,  the  company  is  under  no 
obligation  to  render  haulage  services  in  respect  of  vehicles  coming  on 
the  railway,  and  the  connection  cannot  be  demanded  as  a  preliminary 
to  requiring  the  company  to  give  facilities  in  respect  of  the  branch  or 
siding  (Lancashire  Brick  &  Terracotta  Co.  v.  L.  &  Y .  Ry.  (1901-2)  11 
Ey.  &  Can.  Tr.  Cas.  138;  Cowan  &  Sons  v.  N.  B.  Ry.  (No.  2)  (1900-1)  11 
ib.  96,  at  p.  108).  In  the  last-cited  case  the  Court  of  Session,  by  a 
majority,  held  that  the  Commission  had  no  jurisdiction  under  the 
Traffic  Acts  to  order  facilities  in  respect  of  private  sidings.  The 
correctness  of  this  decision  was  doubted,  and  the  Court  of  Appeal,  in 
the  first-mentioned  case,  deliberately  abstained  from  assenting  to  it. 
Subsequently,  by  section  2  of  the  Railways  (Private  Sidings)  Act, 
1904,  it  was  enacted  as  follows: — The  reasonable  facilities  which 
every  railway  company  is  required  to  afford  under  section  two  of  the 
Railway  &  Canal  Traffic  Act,  1854,  as  amended  or  explained  by  any 
other  Act,  shall  include  reasonable  facilities  for  the  junction  of 
private  sidings  or  private  branch  railways  with  any  railway  belonging 
to  or  worked  by  any  such  company,  and  reasonable  facilities  for 
receiving,  forwarding,  and  delivering  traffic  upon  and  from  those 
sidings  or  private  branch  railways. 

In  John  Greenwood  v.  Cheshire  Lines  Committee  ((1908)  13  Ry.  & 
Can.  Tr.  Cas.  169)  it  was  argued  that  the  purpose  of  the  Act  was 
merely  to  get  rid  of  the  decision  in  Cowan's  Case,  and  that,  con- 
sequently, the  Act  applies  only  to  a  siding  which  existed  at  the 
passing  of  the  Act.  A.  T.  Lawrence,  J.,  while  not  deciding  this 
point,  was  disposed  to  assent  to  this  construction.  Prior  to  the 
decision  in  Coivan's  Case,  the  Commission  did  not  consider  its  juris- 
diction to  be  limited  as  the  Court  of  Session  held  that  it  was,  and 
decisions  given  as  to  when  a  connection  with  a  siding  will  not  be 
granted  seem  applicable  to  the  law  as  it  now  stands.  Where  the 
applicant  desired  a  trailing  connection  with  the  up  main  line  at  a 
place  where  there  was  no  signal  cabin,  proposing  that  the  connection 
be  worked  by  the  guard  of  any  trains  which  had  traffic  for  their  siding, 
and.  that  down  traffic  should  be  sent  to  the  siding  on  the  up  line  from 
the  cabin  in  advance,  in  view  of  the  doubt  (obviously  well  founded) 
as  to  whether  the  Board  of  Trade  would  sanction  such  working,  the 
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Commission  refused  to  order  the  connection  (Dublin  Whisky  Distillery 
v.  M.  G.  W  Ry.  (1881)  4  Ry.  &  Can.  Tr.  Cas.  32).  In  John  Green- 
wood v.  Cheshire  Lines  Committee  (supra),  decided  after  the  passing 
of  the  Act,  the  Commission  refused  to  order  a  connection  to  be  made 
with  a  shunting  neck  at  the  entrance  of  a  cramped  and  busy  goods 
yard,  on  proof  that  serious  inconvenience  would  result.  In  Beeston 
Brewery  Co.  v.  M.  Ry.  (No.  1)  ( (1885)  5  Ry.  &  Can.  Tr.  Cas.  53,  at 
p.  55),  Sir  F.  Peel  expressed  the  view  that  it  would  be  difficult  for  an 
applicant  to  establish  the  reasonableness  of  a  connection  at  a  station, 
and  it  may  be  noted  that  there  is  no  power  to  demand  a  connection 
at  a  station  under  section  76  of  the  Railways  Clauses  Act.  A  com- 
pany may  of  course  resist  an  application  for  a  connection  on  the 
ground  that  all  reasonable  facilities  are  afforded  without  it,  but  in 
Giradot  Flirm  v.  M.  Ry.  (No.  2)  ((1885)  5  Ry.  &  Can.  Tr.  Cas.  60), 
it  was  suggested  that  a  connection  might  be  claimed  on  the  ground  of 
undue  prejudice,  and  it  was  doubted  how  far  such  a  contention  by  the 
company  would  afford  a  justification  in  such  a  case.  This  question  is, 
however,  of  little  importance  if  the  true  view  of  the  present  enactment 
be  that  no  new  connection  may  be  ordered. 

Cowan's  Case  (supra),  decided  that  a  company  could  not  be  com- 
pelled to  give  facilities  at  an  existing  siding  even  though  it  had  been 
in  the  habit  of  doing  so.  There  can  be  no  doubt  that  on  this  point 
the  Act  has  completely  altered  the  law.  The  reasonable  facilities 
which  a  company  can  be  ordered  to  give  at  a  private  siding  are  (i)  the 
stopping  of  trains  there  for  the  receiving  and  delivering  of  wagons 
(Coivan's  Case  (supra),  judgment  of  the  Commission,  the  authority  of 
which  the  Act  of  1904  has  restored) ;  (ii)  placing  empty  wagons  in  the 
siding  and  removing  full  wagons  on  to  the  company's  railway,  such 
wagons  being  placed  by  the  trader  as  near  the  exit  of  the  siding  as 
may  be.  But  the  company  is  not  bound  to  perform  any  shunting  or 
marshalling  in  the  trader's  yard  and  it  is  doubtful  if  it  is  bound  to 
perform  marshalling  operations  to  bring  the  full  wagons  from  the 
siding  on  to  its  railway  (Watkinson  v.  Wrexham,  Mold  <f  Connah's  Quay 
Ry.  (1876)  3  Ry.  &  Can.  Tr.  Cas.  5  (1879)  3  ib.  164;  Same  v.  Same 
(No.  3)  (1880)  3  ib.  446).  By  section  3  of  the  Act  of  1904  the  Com- 
mission is  given  power  at  any  time  to  review  and  rescind  or  vary  any 
order  made  by  it  under  the  Act  on  the  application  of  any  party  to  the 
order,  but,  before  such  an  application  is  entertained,  the  applicant  is 
bound  to  satisfy  the  Commission  that  there  is  a  prima  facie  case  for 
the  application.  The  section  gives  the  Commissioners  power  to  make 
rules  for  this  purpose,  and  rules  have  been  made  which  provide  that 
the  applicant  shall  leave  a  copy  of  his  application  and  an  affidavit 
verifying  the  statements  therein  at  the  Commissioner's  Office,  and 
that  the   application   shall   not   be   filed   without  the   consent   of   the 
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Commissioners,   such   consent  being  signified   by   sealing  the   endorse- 
ment of  the  application. 

(vi)  Facilities  in  Respect  of  Trader's  Wagons. — When  a  railway 
company  provides  a  sufficient  number  of  suitable  wagons  for  a 
particular  trader,  it  cannot  be  compelled  to  receive,  or  to  give  facilities 
for  the  receiving  of,  the  trader's  own  wagons  tendered  to  it  for  the 
purpose  of  conveying:  the  trader's  traffic.  If  the  company  fails  to 
provide  sufficient  and  suitable  wagons,  a  trader  may  be  entitled  to 
require  it  to  give  facilities  for  the  carriage  of  his  goods  in  his  own 
wagons  (SpiUers  &  Bakers  v.  G.  W.  Ry.  (1908-10)  14  Ey.  &  Can. 
Tr.  Cas.  52;  John  Watson  v.  Caledonian  By.  (1910-11)  14  ib.  185). 

By  section  13  (l)of  the  Ministry  of  Transport  Act,  1919,  the  Minister 
is  empowered,  under  certain  conditions,  to  purchase  privately  owned 
railway  wagons,  and  to  work  or  lease  such  wagons  or  to  apportion 
them  among  the  railways  in  such  manner  and  on  such  terms  as  are 
imposed  by  the  Order  in  Council  authorising  the  purchase.  One  of  the 
conditions  of  purchase  prescribed  by  the  Act  is  that  if  the  Minister 
purchases  wagons  used  for  the  conveyance  of  any  particular  class  of 
traffic,  he  must  purchase  all  such  wagons  so  used  which  belong  to  or 
are  used  by  persons  carrying  on  business  either  in  England,  Scotland, 
or  Ireland,  respectively,  according  to  the  country  as  to  which  he 
exercises  the  power.  By  section  13  (5)  the  Minister  is  also  empowered 
to  make  regulations  prohibiting  or  restricting  the  use  on  railways  of 
privately  owned  wagons  or  limiting  the  number  of  wagons  to  be  so 
used  and  prescribing  their  type  and  capacity.  Section  13  (4)  is  in  the 
following  terms: — Where  the  Minister  exercises  his  powers  of  pur- 
chasing wagons  under  this  section,  or  of  prohibiting  or  restricting  the 
use  of  privately-owned  wagons,  or  of  limiting  the  number  of  wagons 
to  be  so  used,  the  following  provisions  shall  have  effect: — (a)  The 
reasonable  facilities  which  every  railway  company  is  required  to 
afford  under  section  two  of  the  Bailway  and  Canal  Traffic  Act,  1854,  as 
amended  or  explained  by  any  other  Act,  shall,  where  the  railway 
wagons  of  traders  of  any  class  have  been  purchased,  include  the 
provision  of  suitable  railway  wagons  for  the  use  of  traders  of  that 
class,  and  it  shall  be  the  duty  of  the  Minister  so  to  exercise  his 
powers  of  working  or  disposing  of  the  wagons  purchased  by  him  as  to 
enable  the  railway  companies  to  fulfil  their  obligations  under  this 
provision  as  fully  as  may  be  practicable. 

This  provision  does  not  seem  to  make  the  duty  to  afford  the 
facilities  dependent  upon  the  fulfilment  of  the  Minister's  duties  of 
enabling  the  railway  companies  to  fulfil  their  obligations.  But  doubt- 
less the  result  would  be  that,  if  the  Minister  fails  so  to  dispose  of  the 
wagons  as  to  enable  the  company  to  fulfil  its  obligations,  the  Com- 
mission would  hold  that  it  would  be  unreasonable  to  order  it  to  provide 
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wagons  which  in  fact  it  had  not  got  and  never  previously  had  professed 
to  provide. 

(vii)  Facilities  for  Perishable  Merchandise. — The  following  provisions 
and  regulations  shall  be  applicable  to  the  conveyance  of  perishable 
merchandise  by  passenger  train :  — 

1.  The  company  shall  afford  reasonable  facilities  for  the  expeditious 
conveyance  of  the  articles  enumerated  in  the  three  divisions  set  out 
hereunder  (which  articles  are  hereinafter  called  "  perishables  "),  either 
by  passenger  train  or  by  other  similar  service. 

2.  Such  facilities  shall  be  subject  to  the  reasonable  regulations  of 
the  company  for  the  convenient  and  punctual  working  of  their 
passenger  train  services,  and  shall  not  include  any  obligation  to  convey 
perishables  by  any  particular  train. 

3.  The  company  shall  not  be  under  obligation  to  convey  by 
passenger  train,  or  other  similar  service,  any  merchandise  other  than 
perishables. 

4.  Any  question  as  to  the  facilities  afforded  by  the  company  under 
these  provisions  and  regulations  shall  be  determined  by  the  Board  of 
Trade  (  (Kates  and  Charges)  Order  Confirmation  Acts,  Part  V). 

The  three  divisions  comprise  the  following  goods  :  — Division  I : 
Milk.  Division  II :  Butter  (fresh),  Cheese  (soft),  Cream,  Eggs, 
Fish,  i.e.,  Char,  Grayling,  Lobsters,  Mullet  (red),  Oysters,  Prawns, 
Salmon,  Soles,  Trout,  Turbot,  "Whitebait;  Fruit,  i.e.,  Hothouse  fruit; 
Game  (dead),  Meat  (fresh),  Poultry  (dead),  Babbits  (dead),  Vegetables 
(hothouse).  Division  III :  Fish  (except  as  provided  in  Division  II), 
Fruit  (except  as  provided  in  Division  II),  Ice.  The  divisions  are  made 
with  reference  to  the  rates  chargeable  (see  title  XC). 

Trains  having  equipment  and  privileges  similar  to  a  passenger  train 
constitute  a  similar  service  within  this  section  (Caledonian  By.  v. 
Muirheads  Trawlers,  Ltd.  (1904)  6  Sess.  Cas.  (5th  Ser.)  605).  The 
railway  company  sued  for  charges  for  carrying  fish  which  charges 
were  clearly  those  authorised  by  Part  V.  There  was  a  question 
whether  the  trains  in  which  the  fish  was  sent  were  such  as  fulfilled 
the  terms  of  the  contract.  The  company  recovered;  it  was  therefore 
decided  both  that  the  trains  fulfilled  the  contract,  and  that  they 
constituted  a  similar  service. 

Sub-section  3  is  noteworthy  as  almost  the  only  statutory  provision 
which  exempts  railway  companies  from  liability  for  affording  facilities. 
The  position  where  the  company  nevertheless  offers  to  carry  goods 
other  than  perishables  or  passengers'  luggage  by  passenger  trains  is 
considered  in  note  (g)  to  the  following  title. 

l.r.l.  30 
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Equality. 

(CXXXVIII.)  And  whereas  it  is  expedient  that  the  com- 
pany should  be  enabled  to  vary  the  tolls  (a)  upon  the  railway 
so  as  to  accommodate  them  to  the  circumstances  of  the  traffic, 
but  that  such  power  of  varying  should  not  be  used  for  the 
purpose  of  prejudicing  or  favouring  particular  parties,  or  for 
the  purpose  of  collusively  and  unfairly  creating  a  monopoly, 
either  in  the  hands  of  the  company  or  of  particular  parties : 
it  shall  be  lawful,  therefore,  for  the  company,  subject  to  the 
provisions  and  limitations  herein  and  in  the  special  Act  con- 
tained (b),  from  time  to  time  to  alter  or  vary  the  tolls  by  the 
special  Act  authorised  to  be  taken,  either  upon  the  whole  or 
upon  any  particular  portions  of  the  railway,  as  they  shall  think 
fit;  provided  that  all  such  tolls  be  at  all  times  charged  equally 
to  all  persons,  and  after  the  same  rate,  whether  per  ton,  per 
mile  or  otherwise,  in  respect  of  all  passengers,  and  of  all  goods 
or  carriages  of  the  same  description  (c),  and  conveyed  or 
propelled  by  a  like  carriage  or  engine,  passing  only  over  the 
same  portion  of  the  line  of  railway  (d)  under  the  same  circum- 
stances (e) ;  and  no  reduction  or  advance  in  any  such  tolls 
shall  be  made  either  directly  or  indirectly  (/)  in  favour  of  or 
against  any  particular  company  or  person  travelling  upon  or 
using  the  railway  (g).     (Eailway  Clauses  Act,  1845,  s.  90.) 

(a)'"  Tolls." — If  the  word  "tolls"  as  used  in  this  section  was 
confined  to  its  strict  meaning,  namely,  a  charge  for  the  use  of  the 
railway,  the  section  would  now  be  of  little  importance.  It  is  not  so 
confined.  By  section  3  of  the  Act  the  word  is  declared  to  include 
any  rate  or  charge  or  other  payment  payable  under  the  special  Act 
for  any  passenger,  animal,  carriage,  goods,  merchandise,  articles, 
matters,  or  things  conveyed  on  the  railway."  In  this  section  it 
includes  what  would  now  be  termed  rates  or  charges  (L.  &  N.  W.  By. 
v.  Evershed  (1878)  3  App.  Cas.  1029,  Lord  Blackburn,  at  pp.  1038-9). 

(b)  And  now  subject  to  all  the  statutory  provisions  as  to  miximum 
rates  and  charges  and  as  to  the  increase  of  rates  and  charges. 

(c)  "  Of  the  Same  Description." — -These  words  refer  to  the  goods 
themselves,  regarded  from  the  point  of  view  of  carriage.  Thus  all 
packed  parcels  are  goods  of  the  same  description,  without  regard  to 
their  contents.  The  words  are  confined  to  the  goods  themselves, 
similarity  or  dissimilarity  between  respective  consignors  and  consignees 
is  immaterial  (G.  W.  By.  v.  Sutton  (1868-9)  L.  E.  4  H.  L.  226). 
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(d)  "  Passing  Only  Over  the  Same  Portion  of  the  Line  of  Railway." — 
In  Finnie  v.  G.  &  8.  W  Ry.  ( (1855)  2  Macq.  177)  Lord  Cranworth  and 
Lord  St.  Leonards  differed  as  to  the  meaning  of  these  words.  But  in 
Murray  v.  G.  i  S.  W.  Ry.  ( (1883)  11  Sess.  Cas.  (4th  Ser.)  205;  4  Ey.  & 
Can.  Tr.  Cas.  456)  the  Court  of  Session  held  that  it  was  impossible  to 
give  them  any  other  construction  save  one  which  confined  the  section 
to  cases  where  the  point  of  departure  and  the  point  of  arrival  of  the 
goods,  so  far  as  the  railway  transit  is  concerned,  were  the  same ;  so 
that  only  identical  journeys  are  comparable.  The  Court  of  Appeal 
reached  the  same  conclusion  in  Denaby  Main  Colliery  Co.  v.  M.  S.  & 
L.  Ry.  ((1884)  14  Q.  B.  D.  209),  and,  on  appeal,  the  House  of  Lords 
affirmed  this  decision  ( (1885)  11  A.  C.  97),  Lord  Blackburn  (at  p.  119) 
expressing  approval  of  the  judgment  in  Murray's  Case.  The  Denaby 
Case  was  followed  in  Scotland  in  Caledonian  Ry.  v.  Cross  (  (1889)  16 
Sess.  Cas.  (4th  Ser.)  584).  But  in  Independent  News-papers,  Ltd.  v. 
G.  N.  Ry.  (I.)  ([1913]  2  I.  E.  255).  Gibson,  J.,  held,  though  his 
ultimate  decision  did  not  depend  on  his  so  holding,  that  the  Denaby 
Case  merely  decided  that  only  the  same  journey  was  comparable,  and 
that  it  did  not  cease  to  be  comparable  because  in  one  instance  the 
transit  in  fact  extended  beyond  it.  It  is,  however,  submitted  that  it 
is  impossible  so  to  circumscribe  the  decision  in  the  Denaby  Case,  or  in 
Murray's  Case  with  which  Gibson,  J.,  did  not  deal;  that  neither  the 
language  used  is  capable  of  such  limitation,  nor  that  so  limited  a 
decision  would  have  sufficed,  on  the  facts,  to  dispose  of  either  case. 

But  it  seems  that  the  section  is  not  ousted  if  the  comparable 
journeys  are  between  the  same  places,  notwithstanding  that  one 
journey  is  slightly  longer  than  another.  In  Yeats'  Trustees  v.  G.  & 
S.  W.  Ry.  ((1889)  16  Sess.  Cas.  (4th,  Ser.)  535)  the  distance  which 
coal  had  to  be  sent  in  transit  from  one  place  to  another  exceeded  by  a 
few  hundred  yards  in  the  case  of  one  colliery  that  in  the  case  of 
another.  The  railway  company  contended  that  this  difference  in 
situation  of  the  actual  junctions  of  the  colliery  sidings  with  the  main 
line  was  sufficient  to  avoid  the  application  of  the  section.  The  charge 
in  question  was,  however,  a  mileage  charge,  in  respect  of  which 
fractions  of  a  mile  were  chargeable  as  a  mile.  The  result  was  that, 
in  respect  of  the  journeys  in  question,  the  charge  in  respect  of  either 
colliery  must  necessarily  be  the  same.  The  Court  considered  this  a 
sufficient  ground  on  which  to  decide  against  the  company's  contention. 
But  a  decided  view  was  expressed  against  the  company's  argument, 
apart  from  the  actual  ground  on  which  it  was  overruled. 

In  Independent  Newspapers  v.  G.  N.  Ry.  (I.)  (supra),  Gibson,  J., 
was  of  opinion  that  the  section  could  not  apply  in  the  case  of  a  flat 
rate  which  included  services  other  than  conveyance,  and  which  was 
not  applicable  to  one  specific  destination  only. 
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(e)  "  Under  the  Same  Circumstances." — The  circumstances  in 
question  are  the  circumstances  of  carriage  (Denaby  Case,  supra).  So 
that  a  rebate  granted  to  a  trader  to  develop  a  new  trade  (Denaby 
Case),  or  to  prevent  his  goods  going  by  a  competing  route  (L.  &  N.  W. 
Ry.  v.  Evershed  (1878)  3  A.  C.  1029)  cannot  be  justified  on  the  ground 
that  these  facts  alone  constitute  a  difference  of  circumstances.  In 
another  case,  a  railway  company  gave  notice  of  increase  in  its 
maximum  rates,  and  subsequently  brought  the  new  rates  into  opera- 
tion. A  number  of  traders  began  proceedings  in  the  Court  of  the 
Eailway  and  Canal  Commission  with  the  object  of  preventing  any 
increase  in  the  said  rates.  These  proceedings  were  settled  on  the 
basis  that  the  traders  were  to  be  charged  a  less  increase  than  that 
originally  proposed  by  the  company.  It  was  subsequently  held  in  an 
action  against  a  trader,  not  party  to  the  settlement,  that  this  section 
prevented  the  company  legally  charging  him  the  full  increase,  in  view 
of  the  agreement  on  which  the  earlier  proceedings  were  settled  (N.  S. 
By.  v.  Edge  [1920]  A.  C.  254).  On  the  other  hand,  if  it  be  shown 
that  the  cost  of  carrying  one  trader's  goods  is  less  than  that  of  carrying 
those  of  another,  this  is  a  difference  in  circumstances  which  prevents 
the  section  applying,  and  the  company  is  not  bound  to  show  that  the 
difference  in  charge  is  proportionate  to  the  difference  in  cost  (Denaby 
Case,  supra).  Where  goods  are  carried  by  a  railway  company  for 
which  it  receives,  under  a  working  agreement  with  another  company, 
a  sum  which  works  out  at  less  per  mile  than  the  ordinary  charge  for  a 
given  distance  on  its  own  railway,  the  former  charge  cannot  be  attacked 
under  this  section,  because  the  circumstances  of  carriage  are  different 
(Hull,  Bamsley  &  W.  Riding  Junction  Ry.  v.  Yorkshire  &  Derbyshire 
Coal  &  Iron  Co.  (1887)  18  Q.  B.  D.  761).  Further,  it  must  be  estab- 
lished, to  bring  a  case  within  the  section,  that  the  lower  rate  has  been 
not  merely  published  but  actually  charged  to  someone  (Taylor  v. 
Metropolitan  Ry.  [1906]  2  K.  B.  55),  and  it  seems  that  it  must  be 
shown  to  have  been  the  practice  of  the  company  to  charge  it;  one 
instance  of  the  imposition  of  such  a  charge,  though  evidence  of  the 
practice,  not  being  sufficient  to  prove  it  (G.  W.  Ry.  v.  Sutton  (1869) 
L.  E.  4  H.  L.  226,  Blackburn,  J.,  at  p.  239).  In  N.  S.  Ry.  v.  Edge 
(supra)  the  company  sought  to  argue  that  the  section  is  inapplicable 
where  the  rates  in  question  are  through  rates.  This  contention,  how- 
ever, had  not  been  raised  at  the  trial,  and  both  the  Court  of  Appeal 
and  the  House  of  Lords  refused  to  allow  it  to  be  raised. 

(/)  "No  Reduction  or  Advance." — In  the  Denaby  Case  (supra,  at 
pp.  113-4)  Lord  Selborne,  following  the  opinion,  on  this  point,  of 
Lord  St.  Leonards  in  Finnies's  Case  (supra),  held  that  these  words 
have  an  independent  operation,  but  that  a  mere  inequality  of  rate  for 
unequal  distances  was  not  a  preference  within  them,  and  that  a  case 
of  favour  or  partiality  to  a   particular  person  or  company   must  be 
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established.  It  would  appear  to  follow,  however,  that  if  such  a  case 
be  proved,  the  person  or  company  prejudiced  would  not  be  bound  to 
prove  his  case  within  the  narrow  limits  laid  down  by  the  cases  in 
regard  to  the  earlier  part  of  the  section.  It  should  be  stated  that  Lord 
Selborne's  view  of  the  operation  of  these  words  was  not  shared  by  the 
Court  of  Appeal  (14  Q.  B.  D.,  at  p.  224). 

(g)  Relation  between  this  Section  and  the  Provisions  as  to  Undue 
Preference. — This  section  is  limited  (with  the  possible  exception  of  the 
case  discussed  in  the  previous  note)  within  a  very  narrow  compass. 
The  provisions  as  to  undue  preference  are  subject  to  no  such  limitation. 
Undue  preference  is  a  matter  solely  within  the  cognisance  of  the  Bail- 
way  and  Canal  Commission,  and  no  action  can  be  brought  in  respect 
of  it  (see  title  CLVL).  The  provisions  of  this  section  can  only  be 
enforced  by  action  at  law.  The  position  of  a  company  which  charges 
or  seeks  to  charge  a  rate  which  violates  the  provisions  of  the  Equality 
Clause  is  exactly  similar  to  that  of  a  common  carrier  who  charges  or 
seeks  to  charge  an  unreasonable  sum  for  carriage  (G.  W.  By.  v. 
Sutton  (1869)  L.  E.  4  H.  L.  226,  Blackburn,  J.,  at  p.  239).  The 
customer  may  treat  the  demand  for  the  charge  as  a  refusal  to  carry, 
and  sue  the  company  for  such  refusal  (Crouch  v.  G.  N.  Ry.  (1854) 
9  Ex.  556;  Sam*  v.  Same  -(1856)  11  Ex.  742),  or,  if  he  pays  the  charge 
under  protest,  he  may  recover  it  as  money  received  to  his  use 
(Baxendale  v.  G.  W  Ry.  (1863)  14  C.  B.  (N.  S.)  1;  16  C.  B.  (N.  S.) 
137;  G.  W  Ry.  v.  Sutton,  supra;  L.  &  N.  W  Ry.  v.  Evershed  (1878) 
3  A.  C.  1029);  that  is  to  say,  he  may  recover  the  overcharge  which 
he  has  paid  in  respect  of  all  goods  during  the  time  when  a  lower  rate 
was  charged  to  someone  else  in  circumstances  comparable  under  the 
section  (Denaby  Case  (supra)).  But  he  cannot  recover  in  respect  of 
a  through  rate  collected  from  him  by  a  company  which  received  it 
as  an  innocent  agent  for  another  company  to  which  it  has  been  paid 
over,  even  though  a  part  of  the  lump  sum  paid  was  due  to  the  first 
company  and  might  have  been,  but  was  not  proved*  to  have  been, 
retained  by  it  (Taylor  v.  Metropolitan  Ry.   [1906]  2  K.  B.  55). 

In  Stone  v.  M.  Ry.  ([1903]  1  K.  B.  741;  [1904]  1  K.  B.  669)  the 
company  offered  to  carry  non-perishable  merchandise  by  passenger 
train  at  a  collected-and-delivered  rate.  The  plaintiff  was  a  carrier 
whose  practice  it  was  to  collect  goods  and  deliver  them  to  the  company 
at  a  railway  station,  and  he  claimed  to  recover  money  paid  under 
protest  in  respect  of  the  collection  of  goods  which  were  sent  by 
passenger  train,  on  the  ground  that  the  Equality  Clause  was  contra- 
vened. The  company  was  under  no  obligation  to  carry  the  goods  in 
question  by  passenger  train.  The  plaintiff  failed.  For  some  time 
this  case  was  treated  as  deciding  that  the  Equality  Clause  was 
inapplicable  in  respect  of  services  which  a  company  was  not  required 
by  law  to  perform  but  voluntarily  offered  to  perform.     But  in  Wilkin- 


470  FACILITIES  AND  UNDUE  PREFERENCE. 

son  v.  L.  &  Y.  Ry.  ([1906]  2  K.  B.  619)  that  case  was  treated  by 
Kennedy  and  Bray,  JJ.,  as  deciding  merely  that,  the  company  not 
being  bound  to  carry  in  the  way  which  it  offered  to  do,  and  the  offer 
being  open  to  everyone,  no  one  could  demand  any  terms  or  services 
other  than  those  actually  offered,  and  that  there  was  no  denial  of 
equality  to  the  plaintiff  merely  because  he  did  not  wish  to  avail  himself 
of  all  the  services  which  the  company  were  willing  to  perform  for  the 
advertised  rate.  This  view  was  expressed  incidentally  in  Wilkinson's 
Case,  and  the  case  is  not  a  direct  authority.  But  in  Independent 
Newspapers,  Ltd.  v.  G.  N.  Ry.  (I.)  ([1913]  2  I.  E.  255),  Gibson,  J., 
accepted  and  acted  upon  this  view  in  a  case  where  the  point  properly 
arose.  He  held  that  the  Equality  Clause  applies  to  every  offer  which 
a  railway  company  makes,  but  that  where  the  services  offered  are 
voluntary,  in  the  sense  that  the  company  is  not  bound  by  law  to  offer 
them,  there  is  no  power  to  split  up  the  services  or  to  disintegrate  the 
rate ;  so  that  when  voluntary  services  are  offered  to  everyone  at  the 
same  rate,  no  Court  has  any  power  to  order  the  company  to  afford  a 
portion  of  such  services  at  a  proportionately  reduced  rate. 
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(CXXXIX.)  No  railway  company,  canal  company,  or  rail- 
way and  canal  company,  shall  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  or  in  favour  of  any 
particular  person  or  company,  or  any  particular  descriptibn 
of  traffic,  in  any  respect  whatsoever,  nor  shall  any  such  com- 
pany subject  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever  (a). 
(Eailway  and  Canal  Traffic  Act,  1854,  s.  2). 

(a)  This  is  the  original  form  of  words  whereby  the  Legislature 
prohibited  undue  preference.  The  Legislature  has  explained  the 
meaning  of  the  prohibition  by  section  27  of  the  Act  of  1888,  the 
provisions  of  which  are  discussed  in  subsequent  titles.  But  this 
provision  remains  in  force  and  is  still  the  basis  of  the  law. 

Who  may  Complain  of  Undue  Preference . — Section  3  of  the  Act 
of  1854  provides  that  "  any  company  or  person"  may  take  proceed- 
ings in  respect  of  a  breach  of  the  provisions  of  the  Act.  Such  an  one 
must  of  course  show,  in  respect  of  the  matter  complained  of,  that 
there  is  "competition  of  interest  with,  or  disadvantage  to,  himself" 
(Hozier  v.  Caledonian  Ry.  (1855)  1  By.  &  Can.  Tr.  Cas.  27)  or,  as 
Sir  Frederick  Peel  puts  it,  he  must  be  "  able  to  associate  himself  in 
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some  manner  with  the  subject  of  his  complaint,  and  to  show  that  he 
is  aggrieved  by  it"  (Forwood  Bros.  v.  G.  N.  Ry.  (1904)  12  Ey.  & 
Can.  Tr.  Cas.  89,  at  p.  94).  So,  in  the  last-cited  case,  a  wharf  owner 
was  permitted  to  complain  of  undue  preference  in  respect  of  rebates 
given  to  a  dock  company  with  which  he  was  in  competition.  The  Act 
of  1888  has  in  some  measure  defined  the  persons  who  are  entitled  to 
complain.  Section  55  enacts  that  the  term  "  trader  "  is  to  include 
"  any  person  sending,  receiving,  or  desiring  to  send,  merchandise  by 
railway  or  canal."  Section  7  permits  local  authorities,  as  therein 
defined,  or  any  such  association  of  traders  or  freighters  or  Chamber  of 
Commerce  or  Agriculture  as  may  obtain  a  certificate  from  the  Board 
of  Trade  that  it  is  a  proper  body  to  make  such  complaint,  to  complain, 
subject  to  the  conditions  laid  down  in  the  section,  and  without  the 
necessity  of  proving  that  it  is  aggrieved  by  the  matter  complained  of. 
Section  30  permits  a  port  or  harbour  authority  or  dock  company  to 
complain  of  undue  preference  given  to  any  other  similar  authority. 
Wright,  J.,  in  Forwood  Bros.  v.  G.  N.  Ry.  (supra,  at  p.  92),  says,  "  I 
incline  to  think  that  as  a  'matter  of  general  principle  where  an  enact- 
ment imposes  on  the  railway  company  in  general  terms  the  duty  of 
giving  similar  treatment  to  all  similar  traffic,  any  person  who  is 
•directly  prejudiced  by  the  breach  of  the  duty  ought  to  be  held  to  have 
a  right  to  complain."  It  seems,  further,  that  it  is  unnecessary,  to 
found  a  complaint  by  a  trader,  that  there  is  a  direct  charge  to  which 
he  is  liable,  provided  the  charge  is  such  that  his  interest  is  affected 
(SpiUers  <ft  Bakers  v.  Taff  Vale  Ry.  (1903)  12  Ey.  &  Can.  Tr.  Cas.  70), 
and  if  a  charge  is  made  by  a  railway  company,  it  is  immaterial,  so 
far  as  the  right  of  a  particular  person  to  complain  is  concerned, 
whether  he  actually  pays  the  carriage  or  whether  it  is  included  in  the 
price  of  the  goods  (Cowan  v.  N.  B.  Ry.  (No.  3)  (1901)  11  Ey.  &  Can. 
Tr.  Cas.  271).  But  the  giving  of  an  undue  preference  is  not  ultra 
vires  a  railway  company,  and  therefore  a  shareholder  is  not  entitled 
to  sue  the  company  in  respect  of  it  (Anderson  v.  M.  Ry.  [1902]  1 
Ch.  369). 

Who  may  be  Sued. — Section  3  of  the  Act  of  1854  refers  to  pro- 
ceedings against  ' '  such  companies  or  company. ' '  The  person  to  whom 
an  undue  preference  is  given  cannot  be  sued  in  respect  of  it  by  a 
shareholder  of  the  company  which  gives  it  (Anderson  Case  (supra)). 
Where  a  through  rate  is  in  question,  it  may  be  necessary  or  con- 
venient that  all  the  companies,  parties  to  the  through  rate,  should  be 
joined  as  defendants  (Chance  &  Hunt  v.  L.  &  N.  W.  Ry.  (1909)  13 
Ey.  &  Can.  Ti".  Cas.  286) ;  but  there  is  no  rule  that  all  such  companies 
must  be  joined,  and,  where  the  applicant  is  not  entitled  to  any  relief 
against  a  particular  company,  he  is  not  entitled  to  make  that  company 
a  defendant  (Read,  Holliday  &  Sons  v.  M.  Ry.  and  N.  E.  Ry.  (1915) 
3  K.  B.   616). 
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Not  every  preference  is  an  undue  preference,  nor  is  every  apparent 
difference  a  preference,  and  whether  there  is  an  undue  preference  is 
always  a  question  of  fact.  "  If  the  circumstances  so  differ  that  the 
difference  of  charge  is  in  exact  conformity  with  the  difference  of 
circumstance,  there  would  be  no  preference  at  all  (Pickering  Phipps 
v.  L.AN.W  Ry.  (1891-92)  8  Ey.  &  Can.  Tr.  Cas.  83,  Lord  Herschell, 
at  p.  95).  Whether  the  circumstances  are  or  are  not  similar  is  a  ques- 
tion of  fact,  and  the  Commission  has  constantly  repudiated  the 
contention  that  it  is  possible  to  decide  matters  of  this  kind  with  any 
claim  to  mathematical  accuracy  (Pickering  Phipps'  Case,  supra, 
Wills,  J.,  at  p.  87).  As  to  the  whole  question  being  one  of  fact,  see 
Denaby  Main  Colliery  Co.  v.  M.  S.  &■  L.  Ry.  (  (1880)  3  Ey.  &  Can. 
Tr.  Cas.  426,  Lord  Selborne,  at  p.  441). 


Undue   Preference — The   Act   of   1888 — The   Onus. 

(CXL.)  Whenever  it  is  shown  that  any  railway  company 
charge  one  trader  or  class  of  traders,  or  the  traders  in  any 
district,  lower  tolls,  rates,  or  charges  for  the  same  or  similar 
merchandise  (a),  or  lower  tolls,  rates,  or  charges  for  the  same 
or  similar  services  (6),  than  they  charge  to  other  traders,  or 
classes  of  traders,  or  to  the  traders  in  another  district,  or 
make  any  difference  in  treatment  (c)  in  respect  of  any  such 
trader  or  traders,  the  burden  of  proving  (d)  that  such  lower 
charge  or  difference  in  treatment  does  not  amount  to  an  undue 
preference  (e)  shall  lie  upon  the  railway  company.  (Eailway 
and  Canal  Traffic  Act,  1888,  s.  27  (1)  ). 

(a)  "The  Same  or  Similar  Merchandise." — In  substance  the 
question  always  is  whether  the  respective  goods,  regarding  which  the 
complaint  arises,  are  or  are  not  in  competition.  Thus,  while,  prima 
facie,  goods  of  the  same  description  should  be  afforded  similar  treat- 
ment, when  it  is  shown  that  the  applicant's  goods  are  sent  for  a 
different  and  non-competitive  purpose  to  that  of  the  sender  of  the 
goods  of  whose  treatment  he  complains,  the  preferential  treatment  will 
not  entitle  him  to  relief  (Lees  v.  L.  &  Y.  Ry.  (1874)  1  Ey.  &  Can. 
Tr.  Cas.  352;  Lanes.  Patent  Fuel  Co.  v.  L.  &  N.  W.  Ry.  (1904)  12  ib. 
77).  But  when  the  respective  goods  are  in  competition,  even  though 
they  are  not  strictly  of  the  same  kind,  a  preference  in  respect  of  one 
over  the  other  may  amount  to  an  undue  preference  (Nitshill  & 
Lesmahagow  Coal  Co.  v.  Caledonian  Ry.  (1874)  2  ib.  39;  Broughton 
Coal  Co.  v.  G.  W  Ry.  (1882-83)  4  ib.  191).  Prima  facie,  the 
traders    in    a    particular    locality    are    entitled    to    the    geographical 
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advantage  of  the  locality,  and  a  preference  in  respect  of  rates  of 
one  locality  over  another,  as  regards  competing  goods,  will  be  an  undue 
preference  (Bansome  v.  Eastern  Counties  By.  (No.  1)  (1857)  1  Ry. 
&  Can.  Tr.  Cas.  63;  Nicholson  v.  G.  W.  By.  (No.  1)  (1858)  1  ib.  121, 
at  p.  142;  Bichardson  v.  M.  By.  (1881)  4  ib.  1;  Giradot  Flinn  v. 
M.  By.  (No.  1)  (1884)  4  ib.  291;  Ayr  Harbour  Trustees  v.  G.  &  S.  W. 
By.  (1882)  4  ib.  90).  Where  a  railway  company  has  alternative 
routes  its  duty  is  to  give  equal  facilities  to  either  route,  and  failure  to 
do  this,  as  against  an  individual  trader,  may  be  an  undue  preference. 
But  the  company  is  entitled  to  send  traffic ,  as  to  which  the  route  is 
not  designated,  by  either  route,  although  this  may  prejudice  the  trade 
of  a  place  on  the  alternative  route ;  and  a  port,  whose  trade  thus 
suffers,  is  not  entitled,  as  against  another  port  on  the  alternative 
route,  to  stand  in  the  position  of  a  trader  who  claims  that  he  does  not 
receive  the  advantage  of  his  geographical  position  (Londonderry  Port 
and  Harbour  Commissioners  v.  G.  N.  By.  (I.)  (1887)  5  Ey.  &  Can. 
Tr.  Cas.  282).  But  where  the  traders  of  one  commercial  centre  are 
given  an  undue  preference  to  those  of  another,  in  respect  of  rates  or 
fares  to  places  with  which  both  sets  of  traders  deal,  this  is  a  preference 
which  the  Commission  may  redress  (Town  Commissioners  of  Newry 
v.  G.  N.  By.  (I.)  (1889)  7  Ey.  &  Can.  Tr.  Cas.  184;  as  to  passenger 
traffic,  see  Dover  Corporation  v.  8.  E.  By.  and  L.  C.  &  D.  By.  (1873) 
1  ib.  349). 

In  certain  instances  private  Acts  of  Parliament  have  been  obtained 
by  which  ports  are  enabled  to  take  action  against  railway  companies 
who  divert  traffic  to  a  comjieting  route.  As  to  preference  in 
respect  of  foreign  merchandise,  and  as  to  the  effect  of  group  rates  on 
questions  of  preference  see  title  CXLI,  note  (d),  and  title  CXLAr 
respectively. 

(b)  "The  Same  or  Similar  Services." — What  are  material  under 
this  heading  are  the  services  rendered  by  a  railway  company  in  respect 
of  the  carrying  of  goods;  where  the  circumstances  of  carriage  differ, 
the   company  may  be   able  to  justify  differing  treatment. 

(i)  Where  the  carriage  of  the  goods  of  a  particular  trader  can  be 
performed  by  a  company  at  a  reduced  cost  the  company  may  be  able 
to  justify  a  reduction  of  rate  in  respect  of  such  trader.  This  view 
was  suggested  in  Bansome  v.  Eastern  Counties  By.  (No.  1)  (  (1857) 
1  Ey.  &  Can.  Tr.  Cas.  63),  and  was  acted  upon  in  Oxla.de  v.  N.  E.  By. 
(No.  1)  (  (1857)  1  ib.  72). 

But,  even  in  such  circumstances,  the  reduction  of  rate  must  be 
applied  to  all  traders  who  are  on  an  equality;  "  whatever  rule  the  com- 
pany may  lay  down,  it  ought  to  be  a  rule  applicable  to  all  persons 
similarly  circumstanced"  (Harris  v.  Cockermouth  &  Workington  By. 
(1858)  1  Ry.  &  Can.  Tr.  Cas.  97;  Cockbum,  C.J.,  at  p.  103).  One 
consequence  of  this  rule  is  that,  in  all  matters  of  undue  preference 
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where  unequal  distances  are  in  question,  the  Commission  will  not 
decide  the  question  of  preference  merely  by  a  comparison  of  the  rates 
reduced  to  a  mileage  basis  (Foreman  v.  G.  E.  Ry.  (1875)  2  Ey.  &  Can. 
Tr.  Cas.  202);  thus  undue  preference  cannot  be  established  by  the 
mere  comparison:  of  a  through  rate  with  a  local  rate  (Lever  Bros.  v. 
M.  Ry.  (1909)  13  Ey.  &  Can.  Tr.  Cas.  301;  A.  T.  Lawrence,  J.,  at  p. 
305;  Vaughan  Williams,  L.J.,  at  p.  310;  Dublin  &  Manchester  Steam- 
ship Go.  v.  L.  &  N.  W  Ry.  (1912)  15  ib.  88;  see  also  Hozier  v. 
Caledonian  Ry.  (1855)  1  ib.  27,  decided  with  reference  to  passenger 
fares).  In  questions  concerning  undue  preference  it  is  not  open  to  a 
railway  company  to  set  up  that  the  journeys  compared  are  not  the 
same,  as  the  company  is  entitled  to  do  under  the  equality  clause;  but, 
on  the  other  hand,  a  lesser  average  mileage  rate  for  the  longer  of  two 
journeys  never  in  itself  establishes  an  undue  preference  (Brou-ghton 
Plas  Power  Coal  Co.  v.  G.  W.  Ry.  (1882-3)  4  Ey.  &  Can.  Tr.  Cas.  191). 

(ii)  A  railway  company  may  be  justified  in  charging  higher  rates  on 
account  of  circumstances  peculiar  to  the  line  traversed.  Where,  by 
reason  of  gradients  or  otherwise,  the  cost  of  working  a  section  of  the 
line  is  proved  to  be  higher  than  the  average  cost  of  working,  the  com- 
pany is  not  guilty  of  undue  preference  because,  in  respect  of  the 
difficult  section,  it  charges  higher  than  average  rates  (Nitshill  & 
Lcsmahagow  Coal  Co.  v.  Caledonian  Ry.  (1874)  2  Ey.  &  Can.  Tr.  Cas. 
39;  Richardson  v.  M.  Ry.  (1881)  4  ib.  1;  Newry  Town  Commissioners 
v.  G.  N.  Ry.  (I)  (1891)  7  ib.  184).  But  where  the  higher  rate  is 
charged  in  respect  of  all  traffic,  in  whichever  direction  it  is  going,  the 
company  cannot  justify  such  a  rate  on  these  grounds  if,  in  fact,  the 
gradients  are  such  that  the  extra  cost  is  only  incurred  in  respect  of 
traffic  in  one  direction  (Bellsdyhe  Coal  Co.  v.  N.  B.  Ry.  (1875)  2 
Ey.  &  Can.  Tr.  Cas.  105). 

(iii)  An  apparent  preference  to  a  particular  trader  may  be  justified 
on  the  ground  that  it  is  given  in  accordance  with  an  agreement  which 
gives  to  the  railway  company  an  adequate  consideration  for  such 
preference.  Some  agreements,  by  reason  of  their  terms,  are  incapable 
of  justification  on  these  grounds,  and  the  concessions  given  thereby 
necessarily  amount  to  an  undue  preference,  unless  they  can  be  justified 
independently  of  the  agreement.  Thus,  unless  it  can  be  shown  that 
the  concessions  are  such  as  can,  from  their  nature,  and  will  in  fact,  be 
extended  on  demand  to  everyone  in  competition  with  the  preferred 
trader,  such  concessions  amount  to  an  undue  preference  (Nicholson  v. 
G.  W   Ry.  (No.  1)  (1858)  1  Ey.  &  Can.  Tr.  Cas.  121). 

A  special  agreement  for  a  reduction  of  rates  in  consideration  of  a 
guarantee  as  to  quantity  is  not  an  undue  preference  if  the  company  is 
willing  to  make  similar  terms  on  a  guarantee  by  another  trader,  even 
if  the  quantity  guaranteed  is  less  in  amount  (Greenop  v.  8.  E.  Ry. 
(1876)  2  Ey.  &  Can.  Tr.  Cas.  319).     But  where  the  agreement  gives  a 
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rebate  in  consideration  of  a  trader  sending  not  less  than  a  given 
quantity  of  traffic,  and  it  is  not  shown  that  a  proportionate  reduction 
would  be  given  to  one  who  could  only  guarantee  a  less  traffic,  the 
agreement  constitutes  an  undue  preference  (Daldy  v.  M.  Ry.  (1900) 
10  Ey.  &  Can.  Tr.  Cas.  303).  When  a  company  cannot  support  an 
agreement  because  it  offends  against  the  above  rule,  it  may  still 
justify  the  actual  rebates  given  under  the  agreement  on  any  other 
grounds  on  which  a  preference  can  be  justified,  namely,  that  the 
rebates  represent  no  more  than  the  saving  in  cost  of  carriage  on  the 
quantity  actually  consigned  (Rhymney  Iron  Co.  v.  Rhymney  Ry. 
(1888)  6  Ey.  &  Can.  Tr.  Cas.  60),  or  on  the  ground  of  competition 
(Charrington  v.  M.  Ry.  (1901)  11  Ey.  &  Can.  Tr.  Cas.  222;  Hickleton 
Main  Colteries  v.  Hull,  Barnsley,  &  West  Riding  Junction  Ry.  (1903) 
12  ib.  63),  or  the  company  may  be  able  to  justify  a  proportion  of  the 
rebates  actually  given  on  one  or  other  of  these  grounds  (Daldy  v.  M. 
Ry.,  supra;  Charrington  v.  M.  Ry.,  supra).  Though  the  Hickleton 
Case  was  decided  on  the  grounds  of  competition  and  of  compensating 
advantages  to  the  company,  it  yet  suggests  a  limitation  of  the  rule  in 
Greenop's  Case,  namely,  that  it  is  sufficient  if  the  company  establishes 
its  willingness  to  grant  rebates  to  any  trader  who  is  willing  to  guarantee 
an  amount  of  traffic  comparable  to  that  of  the  preferred  trader,  and 
that  it  need  not  establish  that  it  is  willing  to  grant  proportional  rebates 
to  all  who  are  prepared  to  guarantee  traffic  however  small.  But  where 
the  trader  who  complains  of  undue  preference  sends,  in  fact,  an 
amount  of  traffic  greater  than  that  guaranteed  by  the  preferred  trader, 
the  agreement  with  the  latter  cannot  but  amount  to  an  undue 
preference  unless  the  former  has  been  offered  the  benefit  of  the 
guarantee  (Anderton  Co.  v.  River  Weaver  Trustees  (1910)  14  Ey.  & 
Can.  TV.  Cas.  136). 

Secrecy  regarding  a  particular  agreement  is  very  material,  not  only 
because  of  the  statutory  provisions  as  to  the  appearance  of  the  rebates 
in  the  rate  book,  but  because  it  is  strong  evidence  of  the  company's 
unwillingness  to  extend  the  agreement  to  other  traders  (Rhymney  Iron 
Co.  v.  Rhymney  Ry.,  supra;  Daldy  v.  M.  Ry.,  supra;  Charrington  v. 
M.  Ry.,  supra;  Anderton  Co.  v.  River  Weaver  Trustees,  supra; 
Pickering  Phipps  v.  L.  &  N.  W.  Ry.  (1891)  8  Ey.  &  Can.  Tr.  Cas.  83, 
Wills,  J.,  at  p.  86). 

It  is  clear  on  principle,  and  it  has  in  fact  been  constantly  laid 
down,  in  particular  in  the  cases  cited  above,  that  the  Commission  will 
enquire  into  the  adequacy  of  the  consideration  for  any  agreement 
which,  prima  facie,  gives  a  preference  to  a  trader.  In  this  respect  the 
practice  of  the  Commission  is  at  variance  with  the  practice  of  the 
Courts  of  Law,  and  it  must  necessarily  be  so,  else,  under  the  guise 
of  an  agreement,  any  kind  of  preference  could  be  given  by  a  company 
with  impunity.     Where  traders  perform  services  which  the  company 
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is  otherwise  bound  to  perform,  they  may  be  entitled  to  a  proper  rebate 
on  the  rate  charged,  but  a  contract  which,  in  consideration  of  their 
performing  services,  gives  them  a  rebate  in  excess  of  the  value  of  the 
services,  is  an  undue  preference  (Bell  v.  L.  &  N.  W.  Ry.  (1875)  2 
Ey.  &  Can.  Tr.  Cas.  185). 

Nor  can  an  agreement  be  supported  under  which  a  charge  for 
services  is  exacted  while  at  the  same  time  a  higher  charge  for  the  same 
services  is  made  to  traders  not  bound  by  the  agreement  (Locke  v. 
N.  E.  Ry.  (1877)  3  Ey.  &  Can.  Tr.  Cas.  44).  But  when  a  certain 
portion  of  a  charge  is  in  respect  of  services  which  a  trader  elects  to 
perform  for  himself,  the  mere  fact  that  the  rebate  allowed  to  him  is 
less  than  the  portion  of  the  charge  allocated  to  this  service  is  not  an 
undue  prejudice,  but  the  question  of  the  principles  on  which  such  a 
rebate  should  be  calculated  has  given  rise  to  considerable  difference 
of  opinion  (Pickjords  v.  L.  &  N.  W  Ry.  (1907)  13  Ey.  &  Can.  Tr. 
Cas.  31 ;  see  note  (d)  of  this  title). 

An  agreement  may  show  a  consideration  for  concessions  which  is 
both  legal  and  adequate,  but  which  will  not  prevent  the  concessions 
amounting  to  an  undue  preference;  in  particular,  when  the  considera- 
tion does  not  arise  out  of  the  services  in  respect  of  which  the 
concessions  are  given,  the  Commission  looks  upon  the  agreement  with 
suspicion.  Thus  an  agreement  attacked  on  the  ground  of  undue  pre- 
ference cannot  be  supported  if  concessions  in  respect  of  certain  traffic 
are  given  in  consideration  of  undertakings  in  respect  of  other  traffic 
(Baxendale  v.  G.  W.  Ry.  (Bristol  Case)  (1858)  1  Ey.  &  Can.  Tr.  Cas. 
191;  BeUsdykc  Coal  Co.  v.  N.  B.  Ry.  (1875)  2  ib.  105).  And  while, 
under  the  present  law,  competition  between  a  railway  and  another 
carrier  might  justify  a  preference  to  traders  to  whom  alternative  routes 
are  open,  an  agreement  by  a  company  to  give  a  preference  in  con- 
sideration of  traders  sending  goods  by  an  existing  line  for  a  certain 
time,  so  as  to  discourage  the  building  of  a  rival  line,  cannot  be  sup- 
ported (Harris  v.  Cockermouth  Ry.  (1858)  1  Ey.  &  Can.  Tr.  Cas.  97; 
Diphwys  Casson  Slate  Co.  v.  Festiniog  Ry.  (1874)  2  ib.  73;  Holland  v. 
Festiniog  Ry.  (1876)  2  ib.  278),  and  where  a  preference  in  rates  was 
given  solely  in  order  to  assist  a  trader,  who  had  agreed  to  send  large 
quantities  of  coal  over  the  company's  railway,  to  compete  with  a'  rival 
whose  coal,  being  seaborne,  did  not  use  the  company's  lines  to  the 
same  extent,  this  was  held  a  clear  case  of  undue  preference  (Ransome 
v.  Eastern  Counties  Ry.  (No.  1)  (1857)  1  Ey.  &  Can.  Tr.  Cas.  63). 

In  another  case  the  railway  company  appointed  a  person  to  be  its 
agent  to  develop  the  traffic  in  a  certain  district.  The  agent  was  also 
a  miller  and  a  shipowner,  and,  as  remuneration  for  the  agency,  the 
company  granted  him  a  commission  in  the  form  of  a  rebate  on  traffic 
using  the  company's  lines  and  the  agent's  vessels,  the  effect  of  which 
was  to  give  the  agent  the  rebate  on  his  own  grain.     On  the  complaint 
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of  a  rival  miller,  the  Commission  held  that,  though  the  company  might 
properly  pay  the  agent  the  amount  which  he  received  in  eSect  as 
rebate,  the  method  by  which  he  was  remunerated  none  the  less 
amounted  to  an  undue  preference  (Bannatyne  v.  G.  8.  &  W.  Ry. 
(1904)  12  By.  &  Can.  Tr.  Cas.  105).  An  agreement  with  the  vendor 
of  land  on  which  a  station  was  subsequently  built,  that  no  coal  traffic 
should  be  dealt  with  at  the  station,  except  traffic  emanating  from  the 
vendor's  estate,  is  an  undue  prejudice  to  other  dealers  in  coal  so  long 
.  as  the  company  carries  out  its  terms  (Rishton  Local  Board  v.  L.  &  Y . 
Ry.  (1893)  8  Ey.  &  Can.  Tr.  Cas.  74);  but  the  performance  of  an 
agreement,  the  terms  of  which  were  that,  in  consideration  of  the  sale 
to  a  railway  company  of  the  private  railways  of  an  iron  company,  in 
order  that  the  railway  company's  main  line  should  intersect  the  private 
railways,  the  railway  company  would  perform  services  for  the  iron 
company  on  the  purchased  railways  at  reduced  rates,  is  not  an  undue 
prejudice  of  a  competing  company  which  pays  more  for  such  services. 
The  agreement  in  this  case  was  held  to-be  valid  and  intra  vires  the 
railway  company  (Holwell  Iron  Co.  v.  M.  Ry.  (1908)  13  Ey.  &  Can. 
Tr.  Cas.  244;  (1909)  14  ib.  1).  Further,  it  seems  that  when  a  binding 
agreement  is  made  between  a  railway  company  and  a  trader  for  the 
performance  of  services  by  the  company  for  the  trader  at  certain  rates, 
and  a  rebate  to  competitors  in  respect  of  similar  services  was  in  the 
contemplation  of  the  parties  when  the  agreement  was  made,  the  trader 
cannot  be  heard  to  say  while  the  agreement  subsists  that  such  rebate 
is  an  undue  preference,  provided  the  rates  which  he  pays  under  his 
contract  are,  in  themselves,  unimpeachable  (Olympia  Oil  &  Cake  Co. 
v.  N.  E.  Ry.  (1913-15)  Ey.  &  Can.  Tr.  Cas.  166).  The  effect  of  the 
above  decisions  is  sometimes  said  to  be  that  where  the  consideration 
for  an  agreement  is  collateral,  the  Commission  will  not  recognise  it  as 
a  defence  to  what  would  otherwise  be  an  undue  preference.  This, 
however,  seems  to  go  rather  further  than  the  authorities  justify.  The 
proposition  which  the  authorities  appear  to  justify  is  that  where  the 
consideration  for  an  agreement  by  a  railway  company  to  charge 
reduced  rates  arises  in  respect  of  matters  other  than  the  subject  matter 
of  the  rates,  the  Commission  is  disposed  to  regard  the  agreement  with 
suspicion;  and  there  are  certain  kinds  of  collateral  consideration  which 
it  regards  with  such  disfavour  that  agreements  depending  on  such  con- 
sideration cannot  be  relied  on. 

When  the  Commission  determines  that  the  performance  of  the 
terms  of  an  agreement  constitutes  an  undue  preference,  the  result  may 
be  that  the  performance  of  the  agreement  by  the  railway  company  is 
forbidden.  The  Commission  must  have  this  power  with  respect  to 
matters  of  preference,  else  every  agreement  would  be  unassailable. 
Section  11  of  the  Act  of  1888  gives  a  similar  power  in  respect  of 
facilities  (Rishton  Local  Board  v.  L.  &  Y .  Ry.   (1893)  8  Ey.  &  Can. 
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Tr.  Cas.  74).  But  where  the  performance  of  an  agreement  is  held  to 
constitute  an  undue  preference  merely  because  a  like  agreement  is  not 
open  to  other  traders  similarly  circumstanced,  the  result  would  seem 
to  be,  not  that  the  railway  company  is  absolved  from  the  performance 
of  its  contract,  but  only  that  it  must  offer  the  like  contract  to  other 
traders  in  similar  circumstances.  This  was  clearly  the  view  of  Mr. 
Commissioner  Miller: — "It  was  said  .  .  that  the  Traffic  Act  never 
could  have  been  intended  to  deprive  railway  companies  of  their  right 
to  make  contracts.  Nor  does  it.  But  it  does,  I  think,  give  every 
subject  of  the  realm  who  can  bring  himself  within  the  description  of 
'  under  like  circumstances  '  a  right  to  insist  on  not  being  refused  a 
contract  on  like  terms  with  any  contract  which  a  railway  company 
may  have  made  in  its  capacity  of  carriers  (not,  of  course,  contracts 
made  as  landowners,  or  the  like,  to  which  the  Traffic  Act  would  have 
no  application),  and  that  to  make  such  a  contract  with  A  and  to  refuse 
it  under  like  circumstances  to  B,  would,  under  the  Traffic  Act,  con- 
stitute an  undue  preference  "  (Girad'ot  Flinn  v.  M.  Ry.  (No.  2)  (1885) 
5  Ry.  &  Can.  Tr,  Cas.  60,  at  p.  82). 

(c)  Difference  in  Treatment. — "  In  this  section  '  lower  charge  '  and 
'  difference  in  treatment  '  are  not  the  same  thing,  but  different  things. 
The  section,  after  dealing  in  express  words  with  lower  charge,  goes  on 
to  speak  of  difference  in  treatment.  In  that  context,  the  expression 
'  difference  in  treatment  '  is  used  to  express  something  different  from 
and  additional  to  '  lower  charge. '  A  difference  in  treatment  which 
does  not  result  in  a  lower  charge,  and  which,  except  as  an  element  or 
factor  in  arriving  at  a  charge,  is  immaterial,  is  not,  in  my  opinion,  a 
difference  in  treatment  within  the  section.  By  way  of  illustration,  if 
the  pompany  at  one  station  take  the  ton  to  be  20  cwt.  and  at  another 
21  cwt.,  but  at  the  former  charge  20  pence  and  at  the  latter  21  pence 
for  carriage  of  a  ton  for  a  mile,  there  is,  T,  think,  no  difference  of  treat- 
ment within  the  section.  An  identical  charge  is  arrived  at  by  a  different 
process  of  computation.  The  difference  is  a  difference  in  computation 
resulting  in  identity  of  treatment.  The  treatment,  that  is  the  charge,  is 
the  same  in  each  case.  Any  difference  in  treatment  which  results 

in  a  difference  of  charge  is,  no  doubt,  within  the  section,  but  not  by 
virtue  of  those  words  "  difference  in  treatment '  in  the  latter  part  of  the 
first  clause,  but  under  the  express  words  as  to  difference  in  charge  in 
the  former  part.  Difference  in  charge  is  dealt  with  at  the  beginning 
and  is  included  within  the  section ;  but  difference  in  treatment  mean's 
something  resulting  in  difference  in  advantage  given  to  the  one  trader 
in  matters  other  than  charge"  (Lever  Bros.  v.  M.  By.  (1909)  13 
Ry.  &  Can.  Tr.  Cas.  301;  Buckley,  L.J.,  at  pp.  330  and  334).  The 
latter  qualification  in  the  definition  of  Buckley,  L.J.'  is,  of  course, 
necessary.  For  there  may  be  a  difference  in  treatment,  as,  for  instance, 
the  refusal  of  a  railway  company  to  insert  a  siding  connection  for  one 
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trader  while  affording  this  facility  to  another  which  results  in  a  dis- 
advantage to  the  former,  though  not,  at  least  directly,  in  any  difference 
of  charge. 

Under  this  provision  as  to  difference  in  treatment  a  company  may 
be  compelled  to  grant  a  facility  to  one  trader  because  it  has  granted  it 
to  another,  without  regard  to  whether,  apart  from  this,  the  facility 
demanded  would  have  been  a  reasonable  facility  or  not.  But,  although 
the  company,  by  such  conduct,  may  disable  itself  from  raising  the 
question  of  reasonableness,  it  cannot  be  ordered  to  give  a  facility  on 
the  ground  of  inequality  of  treatment  if  the  facility  be  such  that  the 
provisions  of  the  Traffic  Act  do  not  embrace  it;  if,  that  is,  it  be  a 
facility  unconnected  with  receiving,  forwarding,  and  delivering  traffic 
on  the  railway  (West  v.  L.  &  N.  W.  By.  (1870)  1  Ey.  &  Can.  Tr.  Cas. 
166;  L.  &  N.  W  Ry.  v.  S.  E.  By.  (1910)  14  ib.  165;  A.  T.  Lawrence, 
J.,  at  p.  172). 

Different  Treatment  in  respect  of  Train  Service. — Where  a  railway 
company  has  competing  routes,  it  can  unduly  prefer  the  traders  on 
one  to  the  traders  on  another,  in  regard  to  places  to  which  both  routes 
lead,  as  well  by  a  difference  of  train  service  as  by  any  other  unequal 
treatment.  But  actual  prejudice  of  one  or  more  traders,  in  respect  of 
his  or  their  traffic  on  one  route,  over  traders  on  the  other  must  be 
established  to  found  such  a  case ;  a  town  authority  on  one  route  is  not 
entitled,  prima  facie,  to  complain  of  unequal  treatment  because  the  com- 
pany sends  the  bulk  of  its  through  traffic  by  the  other  route,  and  thereby 
affects  the  general  trade  of  the  town  (Londonderry  Port  &  Harbour 
Commissioners  v.  G.  N.  Ry.  (7)  (1887)  5  Ry.  &  Can.  Tr.  Cas.  282). 
' '  A  railway  company  having  more  than  one  outlet  for  its  traffic  (whether 
ports  or  inland  exchange  stations);  or  more  than  one  route  at  its  com- 
mand, is  under  no  obligation  of  holding  an  even  hand  as  between  such 
outlets  or  routes,  and  if  it  suits  them  better  to  deliver  all  such  traffic 
as  they  can  control  at  one  of  such  outlets,  or  by  one  of  such  routes, 
rather  than  the  other,  no  undue  prejudice  under  the  Traffic  Act  is 
thereby  caused  to  any  of  the  persons,  whether  carriers  or  others, 
interested  in  the  competing  routes.  If,  indeed,  any  of  their  customers 
prefers  to  use  the  rival  route  and  consigns  his  traffic  accordingly,  they 
are  bound  not  to  subject  such  traffic  to  any  undue  disadvantage  by 
reason  of  such  consignment ;  but,  so  long  as  this  condition  is  observed, 
a  condition  which  will  frequently  impose  considerable  limitations  on 
their  freedom  of  action,  they  are  at  liberty  to  carry  all  the  traffic  they 
can  get  in  the  manner  and  by  the  route  that  suits  themselves  best" 
(Mr.  Commissioner  Miller,  at  p.  300;  see  also  Ayrshire  &  Wigtownshire 
Ry.  v.  G.  &  S.  ,W.  Ry-  (1888)  6  Ey.  &  Can.  Tr.  Cas.  26;  and,  as  to 
passenger  fares  and  services  on  different  branches,  Caterham  Ry.  v. 
L.  B.  &  S.  C.  Ry.  and  S.  E.  Ry.  (1856)  1  ib.  32).  In  some  instances 
clauses  have  been  inserted  in  private  Acts  which  compel  the  promoting 
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railway  company  to  give  facilities  to  induce  traffic  to  pass  through 
certain  ports,  and  for  other  like  purposes;  and  compliance  with  such 
provisions  may  be  enforced  by  the  local  authority  or  even  by  a  rival 
railway  company  (G.  8.  &  W  Ry.  v.  Dublin  i  8.  E.  Ry.  (1907)  13 
Ey.  &  Can.  Tr.  Cas  176;  Dublin,  Pott  &,  Docks  Board  v.  G.  8.  &  W. 
Ry.,  ib.  209).  But,  in  the  absence  of  legislative  sanction,  the  enforce- 
ment of  such  a  rule  as  to  equality  of  routes  cannot  be  claimed  on  the 
ground  of  undue  preference  (Dublin  <£'  Manchester  Steamship  Co.  v. 
L.  &  N.  W.  Ry.  (1912)  15  Ey.  &  Can.  Tr.  Cas.  88). 

Difference  in  treatment  in  respect  of  train  service  is  sometimes 
material  as  between  the  company  owning  a  railway  and  a  company 
which  has  agreed  to  work  it  on  terms  which  bind  the  latter  fairly  to 
develop  the  traffic  on  the  railway.  But,  in  the  absence  of  bad  faith, 
the  Commission  is  not  disposed  to  interfere  with  the  discretion  of  the 
working  company  in  respect  of  the  service  provided;  and  the  cost  of 
operating  the  railway,  and  the  facility  with  which  traffic  can  be 
worked  over  it,  are  matters  which  may  be  held  to  justify  a  consider- 
able apparent  difference  in  treatment  between  the  railway  in  question 
and  other  similar  lines  owned  by  the  working  company  (Exeter  Ry.  v. 
G.  W.  Ry.  (1905)  12  Ey.  &  Can.  Tr.  Cas.  182;  Mold  &  Denbigh  Ry.  v. 
L.  &  N.  W    Ry.  (1915-16)  16  ib.  40). 

If  a  consignor  sends  goods  by  a  particular  route,  but  the  company, 
without  charging  him  any  additional  rate,  sends  them  by  a  longer 
route,  and  they  arrive  at  the  destination  without  damage  or  delay,  it 
seems  that  the  consignor  has  no  ground  of  complaint  under  the  Traffic 
Act  (Donald  v.  N.  E.  Ry.  (1888)  6  Ey.  &  Can.  Tr.  Cas.  53),  but  a 
systematic  disregard  of  the  instructions  of  the  consignor  as  to  route 
might  amount  to  an  undue  preference  of  one  route  over  another  in 
a  case  where  the  company  is  bound  not  so  to  prefer  such  route  (Mold  & 
Denbigih  Ry.  v.  L.  &  N.  W.  Ry.,  supra,  Lush,  J.,  at  p.  49). 

Sidings. — Apart  altogether  from  the  dispute  as  to  facilities  for 
sidings  which  it  took  an  Act  of  Parliament  to  solve  (Eailways  (Private 
Sidings)  Act,  1904),  if  a  connection  with  a  private  siding  is  afforded  to 
A,  it  is  a  difference  in  treatment  to  deny  such  connection  to  B,  who  is 
similarly  circumstanced  and  in  competition  with  A  (Beeston  Brewery 
Co.  v.  M.  Ry.  (No.  1)  (1885)  5  Ey.  &  Can.  Tr.  Cas.  53;  Giradot  FUnn 
v  M.  Ry.  (No.  2)  (1885)  ib.  60;  Cowan  &  Sons  v.  N.  B.  Ry.  (No.  2) 
(1900-1)  11  Ey.  &  Can.  Tr.  Cas.  96;  judgment  of  the  Commission,  from 
which  on  this  point  the  Court  of  Session  did  not  dissent,  and  which  is, 
in  any  view,  now  re-enforced  by  the  Act). 

Credit. — The  Commission  will  never  order  a  company  to  give 
credit  to  a  particular  customer  as  a  reasonable  facility,  but  cases  might 
arise  in  which  the  refusal  of  credit  to  a  particular  customer  amounted 
to  an  uridue  prejudice  in  treatment  (Skinningrove  Iron  Co.  v.  N.  E. 
Ry.  (1887)  5  Ey.  &  Can.  Tr.  Cas.  244;  Mr.  Commissioner  Miller  at  p. 
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258).  But  if  the  refusal  of  credit  is  based  on  an  honest  belief  that  it 
is  not  in  the  company's  interest  to  grant  it  to  a  particular  customer, 
this  is,  perhaps,  sufficient  to  establish  such  a  difference  in  the  circum- 
stances of  the  trader  who  is  given  credit  and  the  trader  to  whom  it  is 
refused  that  the  basis  of  comparison  is  gone.  Wills,  J.,  seems  to 
have  held  this  view,  and  he  speaks  of  a  capricious  and  wanton  refusal 
of  credit  as  alone  affording  any  ground  for  complaint,  and  refuses  to 
decide  that  even  this  would  be  sufficient  (Ford  v.  A.  &  S.  W.  Ry. 
(1890)  7  Ey.  &  Can.  Tr.  Cas.  Ill,  at  p.  116). 

(d)  Onus  of  Proof. — The  provision  in  respect  of  the  onus  of  proof 
in  the  Act  of  1888  effected  no  revolution  in  the  procedure  of  the  Com- 
mission. Its  purpose  was  rather  to  remove  doubts,  and  to  place  it 
beyond  argument  that  if  an  inequality  is  established  by  a.  complainant 
this  is  sufficient,  unless  the  railway  company  can  prove  facts  which 
justify  such  inequality.  In  practice  this  provision  has  given  rise  to 
few  difficulties,  and  the  only  important  point  which  has  required 
decision  has  been  what  must  be  proved  to  establish  a  prima  facie  case 
of  difference  in  treatment.  An  applicant  who  establishes  that  a  com- 
petitor receives  a  preference  in  respect  of  charges  has  established,  not 
merely  an  inequality,  but  an  inequality  which  inevitably  is  to  his 
disadvantage.  But  if  he  proves  a  mere  difference  in  treatment  between 
himself  and  his  rival,  non  constat  that  he  is  prejudiced  thereby.  It 
has,  therefore,  been  laid  down  that  to  establish  a  prima  facie  case  of 
difference  in  treatment  it  must  be  shown  by  the  applicant  that  the 
different  treatment  results  in  loss  or  disadvantage  to  him.  Thus  it  is 
not  sufficient  to  show  that  the  goods  of  a  rival  are  carried  at  estimated 
weights  less  than  the  true  weight,  while  the  applicant's  goods  are 
carried  at  their  true  weight;  but  he  must  further  establish  that  no 
allowance  for  the  difference  in  treatment  in  respect  of  weight  is  made 
in  the  actual  charges  for  the  carriage  of  the  goods.  For  the  diverse 
methods  of  computing  weight  do  not,  per  se,  subject  the  applicant  to 
disadvantage  or  prejudice  (Lever  Bros.  v.  M.  Ry.  (1909)  13  Ey.  &  Can. 
Tr.  Cas.  301). 

(e)  Undue  Preference  in  the  cases  of  Special  Classes  of  Traders. — 
The  constituents  of  undue  preference  have  been  discussed  in  the 
previous  notes.  Here  it  is  alone  intended  to  consider  the  application 
of  the  law  to  certain  special  classes  of  traders.  If  a  carrier  by  road 
competes  with  a  railway  company,  such  carrier  has  no  locus  standi  to 
complain  of  anything  done  by  the  company  to  induce  traders  to  use 
the  railway  rather  than  his  conveyances  (Pickfords  v.  L.  &  N.  W.  Ry. 
(1907)  13  Ey.  &  Can.  Tr.  Cas.  31 ;  Hon.  A.  E.  Gathorne-Hardy,  at 
p.  48).  But  where  an  independent  carrier  performs  services  in  respect  of 
railway  traffic,  which  the  railway  company  also  professes  to  perform, 
the  company  is  bound  not  to  give  itself  an  undue  preference  over  such 
a  carrier.     If  the  original  conception  of  a  railway  company  had  been 

L.R.L.  31 
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justified,  namely,  that  it  was  the  owner  of  a  line  of  railway  on  which 
traders  could  conduct  their  own  traffic,  whether  or  not  the  company 
itself  undertook  the  duties  of  a  carrier,  the  question  of  the  company 
preferring  itself  as  carrier  to  other  traders  using  the  line  with  their 
own  vehicles  would  have  been  of  great  importance.  Such  a  conception 
is  however  obsolete,  and  in  practice  it  is  almost  wholly  in  respect  of 
collection  and  delivery  services  that  the  question  of  equality  between 
the  railway  company  and  independent  carriers  arises.  But  other 
instances  may  arise.  Thus  where  there  are  competing  routes,  the  one 
wholly  in  the  hands  of  the  company  and  consisting  partly  of  transit  by 
the  company's  steamships  and  partly  of  transit  on  the  company's  line; 
and  the  other  consisting  partly  of  transit  in  the  vessels  of  an 
independent  carrier,  and  partly  of  transit  on  the  company's  line,  the 
company  must  not  by  its  charges  prefer  the  route  wholly  its  own  to 
the  alternative  route  so  as  to  prejudice  the  independent  carrier  (Dublin 
&  Manchester  Steamship  Co.  v.  L.  rf-  N.  W.  By.  (1912)  15  Ey.  &  Can. 
Tr.  Cas.  88).  A  reduction  of  charge  for  the  railway  transit  where  a 
trader  agrees  to  collection  and  delivery  being  performed  by  the  railwaj 
company,  as  against  that  which  a  carrier  is  called  upon  to  pay  for  the 
carriage  of  goods  which  he  collects  and  delivers,  is  an  undue  preference 
of  the  company  over  such  carrier  (Baxendale  v.  N.  Devon  By.  (1857) 
1  By.  &  Can.  Tr.  Cas.  180;  Baxendale  v.  G.  W  By.  (Bristol  Case) 
(1858)  1  ib.  191). 

Where  the  railway  company,  instead  of  performing  cartage  services 
itself,  employs  a  carrier  as  its  carting  agent,  it  must  not  give  to  the 
agent  any  undue  preference  over  other  carriers  who  cart  goods  to  and 
from  its  stations  (Wallis  v.  G.  N.  By.  (I.)  (1903)  12  Ey.  &.  Can.  Tr. 
Cas.  38).  The  Commission  will  not  permit  a  railway  company  to 
employ  any  device,  however  innocent  in  form,  the  intention  and  effect 
of  which  is  to  give  an  undue  preference  to  the  company  or  its  cartage 
agents  over  such  independent  carriers.  Thus  a  preference  to  its  own 
agents  which  consists  in  giving  them  fourpence  a  ton  more  than  the 
rebate  allowed  to  independent  carriers,  on  the  ground  that  they  ren- 
dered special  services  to  the  company,  was  prohibited  when  it  was 
shown  that  that  sum  was  in  excess  of  the  value  of  any  services  so 
rendered  (Wallis  v.  G.  N.  By.  (I),  supra),  and  the  device  of  increasing 
the  rates  for  the  railway  transit  to  a  sum  equal  to  the  pre-existing  rate 
plus  the  charge  for  collection  and  delivery,  and  claiming  to  collect  and 
deliver  free,  was  held  to  involve  an  undue  prejudice  both  to  the  public 
and  to  the  independent  carriers  (Baxendale  v.  G.  W  By.  (Beading 
Case)  (1858)  1  Ey.  &  Can.  Tr.  Cas.  202).  Indeed,  even  if  a  company 
establishes  that  it  makes  no  profit  out  of  collection  and  delivery 
services,  yet  it  must  give  a  rebate  out  of  the  total  rate  to  those  who 
perform  such  services  for  themselves  (Garton  v.  G.  W  By.  (1859)  1 
Ey.  &  Can.  Tr.  Cas.  214).     But  where  the  company's  agent  collected 
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certain  parcels  without  remuneration  in  consideration  of  His  remunera- 
tion on  other  parcels,  it  was  held  that  it  was  not  an  undue  prejudice 
to  treat  an  independent  carrier  in  the  same  way ;  though  the  Com- 
mission considered  that  it  might  be  an  undue  prejudice  so  to  treat  a 
carrier  whose  sole  business  consisted  in  carrying  the  class  of  parcel  for 
which  no  remuneration  was  given  (Robertson,  v.  M.  G.  W.  By.  (1876) 
2  By.  &  Can.  Tr.  Cas.  409). 

Eailway  companies  do  not  in  fact  carry  on  the  business  of  carriers 
by  road  as  a  distinct  and  separate  undertaking,  and  collection  and 
delivery  services  rendered  by  them  are  rendered  in  connection  with  an 
intended  or  completed  transit  by  railway,  and  the  rates  charged  for 
collection  and  delivery  are  limited  to,  and  governed  by,  the  rates 
charged  for  conveyance  on  the  railway  (see  Mansion  House  Association 
v.  L.  &  N.  W.  By.  (1896)  9  Ey.  &  Can.  Tr.  Cas.  174,  Lord  Esher, 
M.B.,  at  p.  199).  The  company  may  charge  a  station-to-station  rate 
with  an  additional  charge  for  collection  and  delivery,  but  usually  there 
is  only  one  rate  which  covers  both  the  railway  transit  and  collection  and 
delivery,  and  the  question  which  arises  is  the  amount  of  rebate  off  the 
rate  which-  should  be  allowed  to  one  who  performs  cartage  services  for 
himself.  The  principles  on  which  this  rebate  is  to  be  assessed  are 
still  a  matter  of  controversy.  The  company  may  be  ordered  to 
disintegrate  the  rate  and  to  specify  the  "  charge  "  for  collection  and 
delivery.  But  the  disintegration  of  such  a  rate  involves  a  process 
which  is  not  the  opposite  process  to  that  by  which  the  rate  is  built  up. 
"  These  collection  and  delivery  rates  are  arrived  at,  not  by  attributing 
to  each  head  of  services  a  certain  sum,  and  then  adding  them  up,  and 
arriving  at  the  total,  but  by  fixing  an  aggregate  sum  which  is  to  cover, 
amongst  other  things,  the  cartage  services.  That  aggregate  sum,  I 
have  no  doubt,  is  governed  largely  by  the  consideration  of  the  amount 
which  the  traffic  in  question  will  bear,  but  a  charge  for  cartage  is 
presumably  included  or  embedded  in  the  lump  sum  "  (Pickfords  v. 
L.  &  N.  W.  By.  (1907)  13  Ey.  &  Can.  Tr.  Cas.  31,  Buckley,  L.J.,  at 
p.  76;  see  also  Bigham,  J.,  at  p.  39,  and  Port  of  London  Authority  v. 
M.  By.  (1911-12)  15  ib.  23,  A.  T.  Lawrence,  J.,  at  p.  35). 

Bigham,  J.,  was,  consequently,  of -opinion  that  a  railway  company 
could,  on  disintegration,  elect  how  much,  if  any,  of  the  total  rate  it 
would  allocate  to  collection  and  delivery,  taking  the  risk  of  the 
allocation  being  held  to  create  an  undue  preference  (Pickfords'  Case, 
supra,  at  p.  37),  and  he  considered  that  this  allocation  would  bind  the 
company  so  that  it  could  not,  without  subjecting  a  trader  to  an  undue 
prejudice,  offer  him  a  rebate  less  than  the  allocation,  but  that  the 
allocation  in  no  way  bound  the  trader  (at  pp.  39  and  40).  It  remains, 
therefore,  to  consider  on  what  principle  the  matter  should  be  decided 
if  the  trader  contends  that  the  rebate  offered  subjects  him  to  an  undue 
prejudice.     In  Goddard  v.  L.  &  S.  W    By.  (  (1874)  1  Ey.  &  Can.  Tr. 
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Cas.  308)  Sir  Frederick  Peel  expressed  a  decided  view  that  the  com- 
pany's charge  to  the  public  for  collection  and  delivery  services  was  a 
more  proper  measure  of  the  rebate  than  the  cost  to  the  company  of 
rendering  the  services  (at  p.  316).  On  this  basis,  the  proper  rebate 
must  include,  not  only  an  amount  representing  the  company's  over- 
head charges  in  respect  of  cartage  services  if  the  company  itself  collects 
and  delivers  goods,  but  also  an  amount  representing  the  company's 
profits  from  cartage  services.  In  Menzies  v.  Caledonian  Ry.  (  (1887) 
5  Ey.  &  Can.  Tr.  Cas.  306)  the  company  employed  a  cartage  agent. 
The  Commission  decided  that  the  proper  rebate  per  ton  off  the 
collected  and  delivered  rate  which  was  allowable  to  a  competing  carrier 
was  the  sum  paid  by  the  company  to  its  agent  for  the  actual  cartage 
services.  A  further  sum  paid  to  the  agent  was  not  taken  into  con- 
sideration as  the  company  satisfied  the  Commission  that  it  represented 
other  services  not  performed  by  the  applicant.  The  real  importance' 
of  this  decision  is  that  it  supports  the  proposition  that,  where  a  com- 
pany employs  a  cartage  agent,  it  is  hardly  possible  for  it  to  justify  the 
allowance  to  other  carriers  of  a  rebate  less  than  the  sum  paid  to  the 
agent  for  the  actual  cartage,  which,  as  against  the  company,  is  almost 
conclusive  evidence  of  the  value  of  the  services. 

But  the  Commission,  while  agreeing  in  the  result,  differed  as  to 
the  principles  on  which  the  rebate  should  be  calculated.  Sir  Frederick 
Peel  (at  p.  309)  adopts  the  basis  of  cost  to  the  company;  Mr.  Com- 
missioner Price  (at  p.  312)  merely  says  that  the  rebate  should  be  a 
reasonable  sum;  while  Mr.  Commissioner  Miller  (at  p.  314)  adopts 
the  basis  of  the  cost  to  the  trader  or  independent  carrier  of  performing 
the  services,  a  view  to  which  no  subsequent  decision  lends  support. 

In  Pickfords'  Case  Bigham,  J.,  considered  all  these  views,  and 
accepted  the  saving  to  the  company  as  the  proper  measure  of  the 
rebate,  with  the  qualification,  that  the  saving  does  not  necessarily 
coincide  with  the  cost  to  the  company;  as  it  ought  to  be  entitled  to 
deduct  a  sum  representing  its  overhead  charges,  which  are  not 
lessened  by  one  individual  electing  not  to  avail  himself  of  the  services 
(a  view  which  is  supported  by  the  decision  in  Kempson  v.  G.  W.  Ry. 
(1884-85)  4  Ey.  &  Can.  Tr.  Cas.  426,  at  p.  430),  and  a  sum  represent- 
ing the  company's  profits  from  cartage  services.  But,  in  deference  to 
the  decision  in  Goddard's  Case,  Bigham,  J.,  abstained  from  expressing 
a  concluded  opinion  on  this  point.  The  Hon.  A.  E.  Gathorne-Hardy 
(at  pp.  48-49)  was  of  opinion  that  charge  and  not  cost  is  the  true 
measure  of  rebate,  and  that,  unless  cost  be  the  sole  element  of  charge, 
cost  is  not  the  measure  of  rebate. 

Pickfords'  Case  went  to  the  Court  of  Appeal  which  held,  as  a  matter 
of  law,  that  the  proper  rebate  off  a  collected-and-delivered  rate  is  not 
necessarily  the  difference  between  the  collected-and-delivered  arid 
station-to-station  rates  for  the  same  railway  journey.     This  decision 
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does  not  resolve  the  question  as  to  which  the  Commissioners  were  not 
in  agreement,  though  perhaps  it  makes  the  broad  proposition  laid  down 
in  Goddard's  Case  somewhat  difficult  to  support. 

Whether  the  company's  profit  on  cartage  services  must  be  repre- 
sented in  the  rebate  remains,  therefore,  an  open  question,  but, 
whatever  be  the  case  where  the  company  itself  performs  cartage 
services,  and  charges  a  fixed  sum  in  addition  to  station-to-station  rates, 
there  are  obvious  difficulties  in  the  way  of  allowing  a  company  so  to 
disintegrate  the  collected-and-delivered  rate  as  to  include  the  whole 
profit  in  the  rate  for  conveyance  on  the  railway ;  and,  where  the  com- 
pany employs  a  cartage  agent  at  a  fixed  remuneration  per  ton,  it 
clearly  cannot  claim  to  deduct  the  agent's  profit  from  the  fixed  charge 
in  assessing  the  rebate  to  a  competing  carrier. 

A  carting  area,  that  is  to  say,  an  area  throughout  which  a  railway 
company  offers  to  collect  and  deliver  at  a  rate  independent  of  distance, 
is  commonly  fixed  by  railway  companies,  particularly  in  large  towns. 
Such  an  arrangement  is,  generally  speaking,  of  public  advantage,  and 
the  Commission  looks  upon  it  with  .favour,  so  that,  when  fairly  fixed, 
the  Commission  will  not  compel  the  railway  company  to  charge  less 
to  traders  whose  premises  are  situated  close  to  a  railway  station 
(Kempson  v.  G.  W.  Ry.,  supra;  Pickfords  v.  L.  &  N.  W.  Ry.,  supra; 
Bigham,  J.,  at  p.  43).  But  where  a  trader,  situated  near  the  railway 
in  a  carting  area,  elects  to  do  his  own  cartage,  it  does  not  necessarily 
follow  that  he  can  claim  as  rebate  the  full  amount  of  the  rate  per  ton 
charged  throughout  the  area  (Bigham,  J.,  at  p.  43). 

In  recent  years  a  question  has  arisen  as  to  non-statutory  services, 
that  is  to  say,  services  for  which  (whether  the  company  in  fact  offers 
to  render  them  or  not)  it  is  exempted  by  statute  from  any  obligation 
to  give  facilities,  as,  for  instance,  the  conveyance  of  non-perishable 
merchandise  by  passenger  train.  The  cases  on  this  question  have 
been  discussed  above  in  title  CXXXVIII,  note  (g),  and  their  effect  is 
that  where  a  company  offers  to  perform  such  a  service,  at  a  collected- 
and-delivered  rate,  it  will  be  an  undue  preference  if  the  service  is  not 
offered  to  all  alike,  but  traders  must  abide  by  the  offer  which  the 
company  makes,  and  the  trader  who  wishes  to  perform  cartage  services 
for  himself  can  neither  demand  station-to-station  rates,  nor  is  he 
unduly  prejudiced  because  only  a  collected-and-delivered  rate  is  offered. 

There  was  another  matter  in  which,  in  the  early  days  of  railways, 
the  companies  attempted  to  charge,  and  were  restrained  from  charging, 
rates  which  subjected  independent  carriers  to  unequal  treatment. 
Carriers  were,  and  indeed  are  still,  in  the  habit  of  sending  by  railway 
goods  entrusted  to  them  for  carriage;  and  their  practice  was  to  make 
up  a  number  of  small  parcels  into  one  large  parcel,  which  was  tendered 
to  the  railway  company  to  be  delivered  to  the  carriers'  agent  at  the 
destination  who,  in  turn,  delivered  the  small  parcels  to  the  respective 


486  FACILITIES  AND   UNDUE  PBEFERENCE. 

consignees.  By  this  method  of  business  such  carriers  not  only  com- 
peted with  the  railway  company  as  regards  collection  and  delivery 
services,  but  the  latter  received  a  less  sum  for  the  carriage  of  one 
large  parcel  on  the  railway  than  the  aggregate  sum  which  the  respec- 
tive consignors  of  the  small  parcels  would  have  paid  to  the  company 
for  the  carriage  of  each  parcel  separately.  Two  devices  were  employed 
by  the  railway  companies  to  prevent  this.  One  was  openly  to  charge 
a  higher  rate  for  packed  parcels  when  consigned  by  a  carrier.  In 
(?.  W.  By.  v.  Sutton  ((1868-9)  L.  E.  4  H.  L.  226)  the  House  of 
Lords  finally  decided  that  this  practice  was  an  infringement  of  the 
provisions  of  the  Equality  Clause  (see  title  CXXXVIII).  A  more 
complex  device  was  that  of  charging  a-  higher  rate  where  the  con- 
stituent small  parcels  were  not  all  addressed  to  the  same  consignee,  on 
the  ostensible  ground  that  in  case  of  loss  or  injury  the  company  might 
be  exposed  to  a  multiplicity  of  actions.  The  real  purpose  of  this  device 
was  to  injure  the  independent  carrier,  and,  in  a  series  of  cases,  it  was 
held  that  the  suggested  distinction  was  not  such  as  to  prevent  the 
practice  constituting  a  breach  of  the  Equality  Clause,  and  a  breach  of 
the  provision  which  appeared  in  many  of  the  older  private  Acts  of 
railway  companies,  compelling  them  to  charge  only  reasonable  charges 
(Pickford  v.  Grand  Junction  By.  (1842)  10  M.  &  W.  399;  Crouch,  v. 
G.  N.  By.  (1856)  11  Ex.  742;  Garton  v.  Bristol  &  Exeter  By.  (1861)' 
30  L.  J.  Q.  B.  273;  Baxendale  v.  L.  &  S.  W.  By.  (1866)  L.  B.  1  Ex. 
137).  These  decisions  were  reached  in  actions  at  common  law, 
brought  either  to  recover  the  overcharges  from  the  company,  or  on 
the  company's  refusal  to  carry  on  tender  of  a  reasonable  sum.  But 
the  difficulties  of  establishing  a  breach  of  the  Equality  Clause,  or  that 
the  company's  proposed  charge  is  unreasonable  in  itself,  far  exceed 
those  of  proving  an  undue  preference;  and  these  decisions  are 
unquestionable  authorities  that  the  practices  complained  of  amount 
to  an  undue  preference. 

A  railway  company  will  also  be  restrained  from  unduly  prejudicing 
independent  carriers  by  subjecting  them  to  a  disadvantageous  difference 
in  treatment  in  comparison  with  the  company  itself  or  its  cartage 
agents.  Thus  it  will  in  general  be  restrained  from  closing  the  doors 
of  its  stations  to  the  carts  of  an  independent  carrier  at  a  time  when 
its  agents'  carts  are  admitted  (Garton  v.  Bristol  &  Exeter  By.  (1859) 
1  Ey.  &  Can.  Tr.  Cas.  218;  Baxendale  v.  L.  &  S.  W.  By.  (1862)  1  ib. 
231).  In  Pal.mer  v.  L.  &  S.  W.  By.  (  (1866)  1  ib.  243)  the  applicant's 
vans  were  kept  out  at  a  time  when  the  company's  own  vans  and  those 
of  Messrs.  Baxendale  were  admitted,  the  latter  being  admitted  in 
obedience  to  the  injunction  granted  in  the  case  cited  above.  The 
Court  was  equally  divided,  and  the  rule  dropped.  Erie,  C.J.,  held 
that  the  Court  was  not  bound  by  its  own  previous  decisions,  and  that 
to  grant  an  injunction  would,   on  the  facts  proved,   unduly  interfere 
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with  the  traffic.  Montague  Smith,  J.,  agreed  with  him,  but  Willes,  J., 
and  Keating,  J.,  were  of  opinion  that  an  injunction  should  have  been 
granted.  The  judgment  of  Erie,  C.J.,  in  this  case  is  of  somewhat 
doubtful  authority,  and  it  may  be  observed  that  he  took  a  view  of  the 
policy  of  the  Traffic  Act,  which  he  frequently  expressed,  and  the  result 
-of  which  was  that  his  decisions  upon  the  Act  not  infrequently  failed 
to  commend  themselves  to  Courts  of  Error  (see  title  XIX).  Palmer  v. 
L.  B.  &  S.  C.  By.  ((1871)  1  Ey.  &  Can.  Tr.  Cas.  271)  was  a  very 
similar  case  in  which  an  injunction  was  granted.  The  company 
prayed  in  aid  the  judgment  of  Erie,  C.J.,  in  the  previous  case,  and 
contended  that  it  established  the  principle  that  a  preference  ceased 
to  be  undue  if  it  was  shown  to  be  in  the  public  interest  that  it  should 
continue.  The  Court,  however,  refused  so  to  construe  the  judgment 
and  explained  it  in  a  way  which  hardly  adds  to  its  authority.  It  might 
be  thought  that,  in  view  of  the  fact  that  Messrs.  Baxendale's  carts 
were  admitted,  the  oase  was  an  exceedingly  clear  case  of  an  undue 
preference  to  Messrs.  Baxendale  over  the  applicants.  This  view,  how- 
ever, is  not  supported  by  authority.  Where  the  question  is  as  to  the 
treatment  meted  out  by  the  company  to  independent  carriers,  as 
opposed  to  cases  where  a  carrier  charges  the  company  with  unduly 
preferring  itself,  the  view  which  has  been  taken  is  that  no  ground  for 
interference  is  shown  unless  a  public  inconvenience  is  proved  (see  the 
cases  of  admission  of  rival  omnibuses  to  station  yards  which  are  dis- 
cussed in  the  latter  portion  of  this  note  and  in  title  CXXXVII, 
note  (c)  (i) ). 

In  general,  an  independent  carrier  is  unduly  prejudiced  if  his  vans 
are  admitted  to  stations  only  on  the  completion  of  documents  not 
required  to  be  completed  by  the  cartage  agents  of  the  company 
(Baxendale  v.  Bristol  &  Exeter  By.  (1862)  1  Ey.  &  Can.  Tr.  Cas.  229). 
But  it  is  always  open  to  the  company  to  show  that  such  a  difference  in 
treatment  is  justifiable  as,  for  instance,  in  a  case  where  the  vans  of 
independent  carriers  were  not  admitted  to  a  station  after  a  certain 
hour  without  a  pass,  and  the  company  established  that  the  pass  was 
always  given  if  the  documents  relating  to  the  goods  in  the  van  were 
in  order,  and  was  only  insisted  on  because  at  so  late  an  hour  it  was 
impossible,  without  causing  confusion,  to  deal  with  goods  the  docu- 
ments of  which  were  deficient,  and  the  pass  was  not  required  in  the 
case  of  the  company's  vans  solely  because'they  brought  goods  from  the 
company's  receiving  houses  the  documents  of  which  were  made  out 
by  the  company's  own  servants  {Palmer  v.  L.  &  S-.  W.  By.  (No.  2) 
(1892)  8  Ey.  &  Can.  Tr.  Cas.  53).  In  an  early  case  the  Court  of 
Session  held  that  a  carrier  was  not  unduly  prejudiced  by  the  company 
giving  to  its  own  cartage  agent  facilities  in  the  station  in  respect  of 
sorting  goods  which  were  not  afforded  to  the  applicants.  There  was, 
however,  a  vast  difference  between  the  quantity  of  goods  handled  by 
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the  agent  and  those  handled  by  the  applicants  and,  even  if  this  did 
not  establish  a  difference  of  circumstance,  it  was  found  that  the  sorting 
of  the  goods  dealt  with  by  the  agent  was  in  the  company's  own 
interest,  in  order  that  the  great  quantity  of  goods  with  which  he  dealt 
might  be  speedily  disposed  of  (Pickford  v.  Caledonian  Ry.  (1866)  1 
Ey.  &  Can.  Tr.  Cas.  252).  But  in  the  case  of  two  independent  carriers 
it  is  doubtful  whether  even  an  exceptional  convenience  to  the  company 
would  justify  it  in  unloading  trucks  for  one  carrier  and  not  for  another 
(Cooper  v.  L.  &  8.  W.  Ry.  (1858)  1  Ey.  &  Can.  Tr.  Cas.  185). 

If  the  company's  cartage  agents  deliver  goods,  which  the  company 
has  contracted  to  deliver  to  the  consignee,  to  customers  of  an  indepen- 
dent carrier  who  are  on  a  "  favoured  list  ' '  on  payment  of  a  less 
charge  than  that  which  the  independent  carrier  has  to  pay  to  the 
company  to  obtain  possession  of  goods  when  he  delivers  to  the  cus- 
tomers, the  company  unduly  prefers  itself,  even  though,  as  between 
the  company  and  its  agents,  the  agents  account  to  the  company  for 
the  full  charge  (Ford  v.  L.  &  S.  W.  Ry.  (1890)  7  Ey.  &  Can.  Tr.  Cas. 
111).  If  goods  are  consigned  by  railway  addressed  to  a  consignee 
' '  per  ' '  a  particular  carrier  who  carries  on  business  in  the  district  to 
which  the  goods  are  consigned,  this,  so  far  as  the  company  is  con- 
cerned, is  equivalent  to  a  direction  to  the  company  to  deliver  to  the 
named  carrier  at  the  station  of  destination ;  and  the  company  is  guilty 
both  of  an  undue  preference  to  its  own  cartage  agents,  and  of  a  breach 
of  contract,  if  it  permits  its  agents  to  deliver  the  goods  at  the  con- 
signee's address  (Ford  v.  L.  &  8.  W.  Ry.  (supra)).  This  decision  is 
in  entire  accord  with  the  decision  on  this  point  in  Win-nan  v.  Scottish 
Central  Ry.  (  (1864)  1  Ey.  &  Can.  Tr.  Cas.  237),  and  in  Fishbourne  v. 
G.  8.  &  W  Ry.  ( (1875)  2  Ey.  &  Can.  Tr.  Cas.  224),  and  also,  to  a 
large  extent,  with  the  decision  of  the  Court  of  Session  in  Pickford  v. 
Caledonian  Ry.  (  (1866)  1  Ey.  &  Can.  Tr.  Cas.  252).  In  the  latter 
case  the  Court  came  to  the  conclusion  that  in  a  number  of  instances 
the  direction  to  deliver  to  Pickford  &  Co.  at  Glasgow  was  not 
authorised  by  the  sender  of  the  goods,  but  that  in  one  instance  such  a 
direction,  which  was  disregarded,  was  so  authorised.  The  Court  held 
that  such  a  direction  was  binding  on  the  company,  but  refused  to 
interfere  as  only  one  instance  of  disregard  of  it  was  proved,  and 
expressed  a  doubt  whether  the  matter  was  cognisable  under  the  Traffic 
Act,  which  doubt  is,  however,  resolved  by  Ford's  Case. 

But  a  much  more  difficult  question  has  arisen  in  respect  of  general 
orders  given  by  a  consignee  that  all  traffic  for  him  arriving  at  a 
particular  station  is  to  be  delivered  to  a  named  carrier.  Such  orders 
were  first  considered  under  the  Act  by  the  Court  of  Session  in  Winnan 
v.  Scottish  Central  Ry.  (supra)  when  it  was  held  that  where  the 
company  agreed  to  deliver  to  the  consignee  it  was  bound  to  do  so,  and 
was,  therefore,  entitled  to  disregard  his  general  order  to  hand  goods 
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over  to  an  independent  carrier.  This  case  was  followed  in  the  Court 
of  Session  in  Pickford  v.  Caledonian  By.  (supra),  and,  prior  to  the 
Act  of  1888,  the  Commission  felt  bound  to  follow  these  decisions  in 
Scotch  cases  (Menzies  v.  Caledonian-  By.  (1887)  5  Ey.  &  Can.  Tr.  Cas. 
306).  The  question  arose  in  England  in  Parkinson  v.  G.  W  By. 
((1871)  1  Ey.  &  Can.  Tr.  Cas.  280).  WitmanS  Case  was  not  cited, 
but  a  judgment  of  great  authority,  in  that  it  was  a  considered  judg- 
ment of  Willes,  J.,  was  delivered,  which  upheld  the  validity  of  such 
orders,  and  decided  that  their  disregard  was  an  undue  prejudice  of 
the  carrier  concerned.  In  Wall-is  v.  G.  N.  By.  (I.)  ((1903)  12  Ey.  & 
Can.  Tr.  Cas.  38),  the  question  arose  in  an  Irish  case  before  the 
Commission.  The  Commission  was  confronted  by  the  divergent 
decisions  referred  to  above,  and  decided  that  as  such  inconvenience  was 
shown  to  be  inevitable  if  the  Commission  compelled  the  company  to 
recognise  the  orders  in  question  in  that  case  the  Commission,  in 
view  of  the  state  of  the  authorities,  was  entitled  to  refuse  such  an 
order.  Gibson,  J.,  however,  criticises  the  judgment  of  Willes,  J.,  in 
Parkinson's  Case,  and  suggests  a  doubt  as  to  whether  such  orders  can 
legally  he  acted  on  by  railway  companies.  He  points  out  (at  p.  47) 
that  the  company's  contract  might  not  be  with  the  consignee,  and 
suggests  that,  if  the  contract  be  not  with  him,  the  company  cannot 
recognise  or  act  upon  his  order  as  to  delivery  to  an  independent 
carrier.  If  the  consignee's  right  to  vary  the  place  of  delivery  is 
dependent  on  his  being  the  owner  of  the  goods  this  view  is  certainly 
well  founded.  Willes,  J.,  says  "  The  company  have  no  right,  against 
the  will  of  the  consignees,  to  insist  upon  carting  goods  to  their 
destination,  either  by  themselves  or  by  any  other  person  employed 
by  them,  even  where  no  extra  charge  is  made  for  that  purpose." 
Gibson,  J.,  suggests  that  by  the  term  "  consignees  "  Willes,  J.,  must 
have  meant  "  consignees  where  contracting  parties  "  (at  p.  49).  This, 
however,  is  the  whole  point,  and  it  is  submitted  that  the  language  of 
Willes,  J.,  is  not  so  open  to  correction.  In  L.  &  N.  W  Ry.  v. 
Bartlett  (  (1861)  7  H.  &  N.  400)  the  Court  of  Exchequer  in  England 
held  that  the  company  was  bound  to  follow  the  consignee's  general 
order  varying  the  place  of  delivery  even  though  the  absence  of  a  suffi- 
cient memorandum  under  the  Statute  of  Frauds  prevented  the 
consignee  being  either  the  owner  of  the  goods  or  the  master  of  the 
contract  of  carriage.  It  has  been  submitted  elsewhere  (title  XIII, 
note  (d) )  that  this  case  is  authority  for  saying  that  the  consignee's 
right  to  alter  the  place  of  delivery  is  not  dependent  on  his  being  owner 
of  the  goods,  but  exists  at  least  in  all  cases  where  the  carrier  has  not 
expressly  contracted  with  the  consignor  to  deliver  only  at  the  con- 
signee's address.  Such  a  view  renders  it  unnecessary  to  correct  the 
language  of  Willes,  J.,  and  removes  almost  the  whole  legal  difficulty 
of  enforcing  general  orders  as  to  delivery  given  by  a  consignee. 
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In  reference  to  the  admission  to  railway  stations  of  vehicles  of 
independent  carriers  of  passengers,  the  cases  have  all  been  cases  in 
which  the  company  was  alleged  to  have  refused  to  admit  vehicles  of 
one  such  carrier  while  admitting  those  of  others.  There  is  no  case 
in  which  the  question  of  preference  was  between  the  vehicles  of  an 
independent  carrier  and  vehicles  of  the  company  or  its  agents.  These 
cases  are  discussed  in  the  title  CXXXVII,  note  (c),  and  the  question 
has  been  regarded  rather  as  one  of  reasonable  facilities  than  as  one  of 
preference,  and  relief  has  been  refused  except  where  a  public  incon- 
venience is  proved.  If  a  case  arose  in  which  the  company  was  found 
to  have  given  an  undue  preference  to  its  own  omnibuses  over  those 
of  an  independent  carrier  of  passengers,  it  is  difficult  to  suppose  that 
such  a  case  would  be  regarded  as  distinguishable  from  those  discussed 
above  which  relate  to  the  vehicles  of  independent  carriers  of  goods. 
It  may  be  noted  that  no  person  has  at  common  law  a  right  to  compel 
a  railway  company  to  admit  his  vehicles  to  its  premises;  nor  has  a 
person  such  a  right  which  can  be  enforced  in  the  Courts  of  law  under 
the  Traffic  Act,  unless  he  bases  it  on  an  order  of  the  Commissioners 
(Barker  v.  M.  Ry.  (1856)  18  C.  B.  46;  Perth,  General  Station  Com- 
mittee v.  Ross  [1897]  A.  C.  479). 

Undue  preference  in  respect  of  passenger  fares  and  traffic  does  not 
fall  to  be  dealt  with  separately,  inasmuch  as  the  subject  has  given 
rise  to  no  exceptional  difficulties  or  special  rules.  The  cases  in 
reference  to  passenger  traffic  are  cited  above,  and  in  subsequent  titles 
in  connection  with  the  subject-matter  to  which  they  respectively 
relate.  The  only  case  which  deserves  special  mention  as  falling  some- 
what outside  the  ordinary  categories  is  Inverness  Chamber  of 
Commerce  v.  Highland  Ry.  (  (1901)  11  Ey.  &  Can.  Tr.  Cas.'  218),  in 
which  it  was  held  that  the  issue  of  season  tickets  to  traders  at  a 
reduced  rate  depending  on  the  amount  of  traffic  on  the  railway  sent  or 
received  by  the  trader,  if  the  privilege  is  given  on  purely  business 
considerations  to  all  traders  iri  like  circumstances,  is  not  an  undue 
preference  of  such  traders. 


Undue  Preference — The  Act  of  1888 — Matters  which  may 
Justify  a  Preference. 

(CXLI.)  In  deciding  whether  a  lower  charge  or  difference 
in  treatment  does  or  does  not  amount  to  an  undue  preference, 
the  Court  having  jurisdiction  in  the  matter,  or  the  Commis- 
sioners, as  the  case  may  be,  may,  so  far  as  they  think 
reasonable,  in  addition  to  any  other  consideration  affecting  the 
case,  take  into  consideration  (a)  whether  such  lower  charge  or 
difference  in  treatment  is  necessary  for  the  purpose  of  securing 
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in  the  interests  of  the  public  the  traffic  in  respect  of  which  it  is 
made  (b),  and  whether  the  inequality  cannot  be  removed 
without  unduly  reducing  the  rates  charged  to  the  com- 
plainant (c);  provided  that  no  railway  company  shall  make,  nor 
shall  the  Court,  or  the  Commissioners,  sanction  any  difference 
in  the  tolls,  rates,  or  charges  made  for,  or  any  difference  in 
the  treatment  of,  home  and  foreign  merchandise,  in  respect  of 
the  same  or  similar  services  (d).  (Eailway  and  Canal  Traffic 
Act,  1888,  s.  27  (2)). 

(a)  "  May,  so  far  as  they  think  reasonable,  in  addition  to  any  other 
considerations  affecting  the  case,  take  into  consideration  .  .  " — The 
effect  of  these  words  is  not  to  exclude  other  considerations  from  the 
judgment  of  the  Commissioners.  "It  is  only  an  empowering  section. 
It  empowers  the  Commissioners  to  take  certain  things  into  considera- 
tion, in  addition  to  any  other  considerations  affecting  the  case.  It 
leaves,  therefore,  still  to  be  taken  into  account  all  that  was  to  be  taken 
into  account  under  the  Act  of  1854  "  (Pickering  Phipips  v.  L.  &  N.  W. 
Ry.  (1891-2)  8  Ey.  &  Can.  Tr.  Cas.  83,  Lord  Herschell,  at  p.  101).  "  I 
do  not  think  there  is  any  limit  to  the  things  we  may  '  take  into  con- 
sideration '  although  any  one  of  them  standing  by  itself  might  be  of  the 
smallest  weight  in  the  scale.  They  are  all  matters,  in  the  language 
of  Lord  Herschell  in  the  Pickering  Phipps  Case,  '  to  take  into 
consideration  '  as  far  as  we  think  fit  "  (Fairweather  v.  Corporation  of 
York  (1900)  11  Ey.  &  Can.  Tr.  Cas.  201,  Wright,  J.,  at  p.  221). 
"  It  seems  to  me  that  any  circumstance  which  makes  it  better  worth 
the  while  of  the  railway  company  to  carry  the  coal  of  one  trader 
rather  than  the  coal  of  another  is  to  be  taken  into  consideration  under 
the  Act  of  1888  "  (Hickleton  Colliery  Co.  v.  Hull,  Bamsley  &  West 
Riding  Junction  Ry.  (1903)  12  Ey.  k  Can.  Tr.  Cas.  63;  Wright,  J., 
at  p.  68).  "  It  has  been  urged  upon  us  that  the  second  sub-section  of 
section  27  of  the  Act  of  1888  imposes  some  limitations  upon  the  con- 
siderations we  are  entitled  to  entertain  for  the  purposes  of  deciding 
whether  the  preference  complained  of  is  undue.  I  am  unable  to 
accede  to  that  view.  The  sub-section  calls  pointed  attention  to  certain 
matters  as  proper  to  be  taken  into  account.  They  are  all  such  as,  I 
think,  could  hardly  fail  to  have  been  considered  by  any  independent 
tribunal,  but  they  none  the  less  come  to  us,  recommended  to  our 
attention  by  the  Legislature,  and  therefore  entitled  to  the  most  respect- 
ful and  thoughtful  consideration.  The  Legislature  itself,  however,  has 
directed  us  to  entertain  them  so  far  as  we  may  think  reasonable,  and 
in  addition  to,  not  to  the  exclusion  of,  any  other  considerations  affect- 
ing the  case "    (Liverpool  Corn   Traders'  Association  v.    G.    W.   Ry. 
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(1892)  8  By.  &  Can.  Tr.  Cas.  114;  Wills,  J.,  at  p.   122,  approved  by 
the  Court  of  Appeal  at  p.   142)- 

A  consideration  of  the  authorities  on  this  question  prior  to  the  Act 
of  1888,  and  the  reasons  why  the  provisions  of  this  sub-section  were 
necessary,  and  their  general  effect,  will  be  found  in  the  judgment  of 
Wills,  J.,  in  Liverpool  Corn  Traders'  Association  v.  L.  &  N.  W  By. 
((1890)  7  Ey.  &  Can.  Tr.  Cas.  125,  at  pp.  132-135).  However,  in  the 
case  of  Liverpool  Corn  Traders'  Association  v.  G.  W.  By.  (supra), 
Wills,  J.,  felt  bound  to  modify  his  former  view  of  the  scope  of  this 
sub-section  in  a  very  important  particular.  "  Stress  has  been  laid 
upon  a  passage  in  my  judgment,  in  which  it  ip  said  that  the  language 
of  section  27,  sub-section  2,  amounts  to  an  invitation  to  take  into 
consideration  two  subjects  conjointly,  and  not  either  separately,  viz., 
whether  the  lower  charge  is  necessary  to  secure  iri  the  public  interest 
the  traffic  to  which  it  applies  and  whether  inequality  cannot  be 
removed  without  unduly  reducing  the  rates  charged  to  the  applicants. 
I  think  that  in  that  portion  of  the  judgment  too  great  an  importance 
was  given  to  the  word  and.  The  observation!  was  not  necessary  to  the 
decision,  and  I  think  the  more  correct  view  is  that  '  and  '  is  nothing 
more  than  a  copulative  conjunction  in  a  series  of  subjects  to  which 
attention  is  directed  "  (at  p.   126). 

(b)  "  Whether  such  Lower  Chargte  or  Difference  in  Treatment  is 
Necessary  for  the  purpose  of  Securing  in  the  Interests  of  the  Public 
the  Traffic  in  respect  of  which  it  is  made." — "  I  think  that  the  Legis- 
lature has  here  pointed  out  that  in  considering  a  question  of  this  sort 
you  are  not  only  to  consider  the  legitimate  desire  of  the  railway  com- 
pany to  secure  traffic,  but  that  you  are  to  consider  whether  it  is  in 
the  interest  of  the  public  that  they  should  secure  that  traffic  rather 
than  abandon  it  or  not  attempt  to  secure  it.  Of  course,  many  cases 
might  be  put  where,  although  the  object  of  the  railway  com- 
pany is  to  secure  the  traffic  for  their  own  purposes  upon  their  own 
line,  yet,  nevertheless,  the  very  fact  that  they  seek,  by  the  charges 
they  make,  to  secure  it,  operates  hi  the  interests  of  the  public  "  (Lord 
Herschell,  Pickering  Phipps'  Case  (supra),  at  p.  102).  Wills,  J., 
speaks  of  this  judgment  as  having  made  clear  "  that  the  public 
intended  is  the  public  of  the  locality  or  district  affected,  and  that  any 
considerable  slice  of  the  population  in  general,  as  opposed  to  an 
individual  or  association  of  individuals,  will  satisfy  the  description" 
(Liverpool  Com  Traders'  Association  v.  G.  W.  By.  (supra),  at  p.  127). 
The  ' '  public  ' '  includes  any  considerable  portion  of  the  population  not 
being  the  parties  or  their  servants  (Castle  Steam  Trawlers  v.  G.  W 
By.  (1907-8)  13  Ey.  &  Can.  Tr.  Cas.  145). 

Thus  it  is  in  the  public  interest  that  many  avenues  of  approach  to 
large  centres  of  population  should  be  kept  open;  so  that  where  the 
rates  for  fish  were  substantially  the  same  from  two  competing  ports 
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to  certain  large  towns,  although  one  port  was  seventy  miles  further 
from  these  towns  than  the  other,  but  it  was  proved  that  the  rates  tc 
the  nearer  port  were  not  excessive  in  themselves,  and  that  to  raise 
the  rates  from  the  further  port  would  cause  grave  detriment  to,  01 
even  destroy  the  fishing  industry  of  that  port,  the  Commission  refused 
to  make  any  order  (Castle  Steam  Trawlers  v.  G.  W.  Ry.  (supra)  ). 
In  another  case  the  Commission  refused  to  interfere  where  the  rates 
were  such  as,  prima  facie,  to  give  a  preference  to  traders  sending  grain 
to  Birmingham  from  Cardiff  over  those  sending  grain  from  Birkenhead 
to  Birmingham,  on  proof  that  the  traders  sending  grain  from  Birken- 
head were  still  able'  to  compete  with  the  Cardiff  traders  at 
Birmingham ;  that  the  Cardiff  rates  were  fixed  with  reference  to  a 
competing  route ;  and  that  to  equalise  the  rates  would  have  prohibited 
the  Cardiff  traffic,  a  result  which  was  shown  to  be  contrary  to  the 
public  interest  (Liverpool  Com  Traders'  Association  v.  G.  W.  Ry. 
(supra) ).  With  this  case  should  be  compared  the  case  of  Liverpool 
Com  Traders'  Association  v.  L.  &  N.  W.  Ry.  ((1890)  7  By.  &  Can. 
Tr.  Cas.  126),  where,  on  substantially  the  same  facts,  but  in  the 
absence  of  the  evidence  as  to  the  prejudice  to  the  public  interest,  the 
Commission  held  that  the  Cardiff  rates  were  an  undue  preference. 
The  Commission  refused  to  interfere  in  another  case  where  a  trader 
complained  of  the  rates  charged  to  him  for  carriage  of  coal  compared 
with  the  rate  in  the  case  of  coal  for  shipment.  It  was  shown  that  the 
rate  charged  to  the  complainant  was  in  itself  unimpeachable,  and 
that  the  raising  of  the  shipment  rate  would  endanger  the  immense 
trade  of  the  district  in  coal  for  export  (SpiUers  &  Bakers  v.  Taff  Vale 
Ry.  (1903)  12  By.  &  Can.  Tr.  Cas.  70).  It  should  be  noted  that  before 
a  case  can  be  decided  on  the  ground  that  the  public  interest  forbids 
the  raising  of  the  rate  charged  to  the  complainant's  competitor,  the 
rate  charged  to  the  complainant  must  be  such  as  in  itself  is  reasonable, 
and  which  the  complainant  cannot  successfully  claim  to  have  reduced, 
else  the  preference  could  be  rectified  in  the  latter  way  without  giving 
rise  to  any  question!  of  public  interest. 

When  the  public  interest  is  invoked  to  support  the  existing  state 
of  affairs,  such  interest  if  established  will  naturally  coincide  with  the 
interest  of  the  defendant  railway  company.  Where,  however,  these 
interests  conflict,  as  well  they  may,  the  section  does  not  provide  that 
the  public  interest  shall  necessarily  override  the  legitimate  interest  of 
the  company,  which  the  Commission  is  always  bound  to  consider 
(Abram  Coal  Co.  v.  G.  C.  Ry.  (1902-5)  12  By.  &  Can.  Tr.  Cas.  125, 
Bigham,  J.,  at  p.  134).  When  a  case  is  founded  on  the  interest  of 
the  public,  the  public  interest  proved  must  be  sufficient  to  support 
that  which  is  sought  to  be  justified;  the  Commission  will  not  consider 
an  apprehended  but  microscopic  injury  to  the  public  (In  re  Taff  Vale 


494  FACILITIES  AND   UNDUE  PREFERENCE. 

Ry.  (1900)  11  By.  &  Can.  Tr.  Gas.  89;  Fair  weather  v.  Corporation'  of 
York  (1900)  11  ib.  201;  Abram  Coal  Co.  v.  G.  C.  Ry.,  supra). 

Competitive  Routes. — At  first  sight  it  is  hardly  clear  why  the 
question  whether  a  company  can  justify  an  otherwise  unduly  low  rate 
on  the  ground  that  there  is  an  advantageous  competing  route  in 
respect  of  the  transit  for  which  it  is  charged,  falls  to  be  discussed 
under  the  head  of  the  interest  of  the  public.  A  detailed  discussion  of 
the  authorities  prior  to  the  Act  of  1888  is  now  unprofitable ;  it  suffices 
to  say  that  this  question  was  mooted  more  than  once  in  cases  under 
the  Traffic  Act,  and,  though  the  point  was  in  doubt,  there  was  no 
express  decision  which  prohibited  the  consideration  of  an  existing 
competitive  route  in  cases  of  alleged  undue  preference.  There  was 
indeed  a  decision  of  the  Court  of  Exchequer  to  this  effect  (Budd  v. 
L.  &  N.  W.  Ry.  (1877)  4  Ey.  &  Can.  Tr.  Cas.  393;  36  L.  T.  802). 
This  was  an  action  to  recover  the  amount  of  charges  paid  by  the 
plaintiff  by  which  he  alleged  that  he  was  unduly  prejudiced.  The 
Court  held  the  action  competent,  and  that,  in  considering  the  rates 
charged  to  plaintiff's  competitor,  the  existence  of  a  competing  route 
open  to  the  latter  was  not  to  be  considered ;  on  both  of  which  points 
the  case  has  been  overruled.  In  Pickering  Phipps  v.  L.  &  N .  W .  Ry. 
( (1892)  8  Ey.  &  Can.  Tr.  Cas.  83)  the  question  was  argued  in  the 
Court  of  Appeal  on  appeal  from  the  Commissioners  as  a  question  of 
law.  Lord  Herschell  said  (at  pp.  103-4): — "  Suppose  that  to  insist 
on  absolutely  equal  rates  would  practically  exclude  one  of  the  two 
railways  from  the  traffic,  it  is  obvious  that  those  members  of  the 
public  who  are  in  the  neighbourhood  where  they  can  have  the  benefit 
of  this  competition,  would  be  prejudiced  by  any  such  proceedings. 
And  further,  inasmuch  as  competition  undoubtedly  tends  to  diminution 
of  charge,  and  the  charge  of  carriage  is  one  which  ultimately  falls 
upon  the  consumer,  it  is  obvious  that  the  public  have  an  interest  in 
the  proceedings  under  this  Act  of  Parliament  not  being  so  used  as  to 
destroy  a  traffic  which  can  never  be  secured  but  by  some  such 
reduction  of  charge,  and  the  destruction  of  which  would  be  prejudicial 
to  the  public  by  tending  to  increase  prices.  Therefore  it  seems  to  me 
that,  whether  you  look  at  the  Act  of  1854  by  itself,  or  whether  you 
look  at  it  in  connection  with  the  provisions  of  sub-section  2  of 
section  27  of  the  Act  of  1888,  .  it  is  impossible  to  say  that  there 
is  anything  in  point  of  law  which  compels  the  tribunal  to  exclude  from 
consideration  this  question  of  competing  routes." 

It  will  be  seen  that  Lord  Herschell  does  not  say  that  the  power  to 
consider  the  existence  of  a  competing  route  derives  wholly  from 
section  27  of  the  Act  of  1888.  It  was  a  matter  open  to  consideration 
under  the  Act  of  1854,  which  the  Legislature,  by  the  Act  of  1888,  has 
recognised  as  proper  to  be  considered  by  the  insertion  of  the  pro- 
visions as  to  the  public  interest  and  as  to  the  prevention  of  the  undue 
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reduction  of  rates  (see  note  (c) ).  This  judgment  has  always  been 
treated  as  of  great  authority,  and  the  question  of  the  existence  of  a 
competing  route  has  since  been  considered  in  the  light  of  these 
observations. 

Subsequent  cases  purport  to  do  no  more  than  apply  the  principles 
laid  down  in  Pickering  Phipps'  Case.  Thus  it  has  been  held  that  a 
given  reduction  of  rate  can  only  be  justified  where  there  is  actual 
effective  competition  on  the  route  for  which  it  is  granted  (Muntz  Metal 
Co.  v.  L.  *  N.  W.  By.  (1010-11)  14  By.  &  Can.  Tr.  Cas.  284),  and  a 
reduction  made  to  stave  off  anticipated  competition,  as,  for  instance, 
to  discourage  the  construction  of  a  competing  line,  can  never  be 
justified  (Harris  v.  Cocker-mouth  By.  (1858)  1  Ey.  &  Can.  Tr.  Cas.  97; 
Garion  v.  Bristol  &  Exeter  By.  (1859)  1  ib.  218;  see  title  CXL,  note  (b) 
iii).  The  last-cited  cases  are  old  cases,  and  were  recognised  as  well 
decided  in  Pickering  Phipps'  Case  (at  p.  105).  Of  course,  as  Sir 
Frederick  Peel  points  out,  a  company  cannot  justify  on  the  ground  of 
the  existence  of  a  competing  route  a  lower  rate  charged  to  one  trader 
than  to  another  when  the  competing  route  is  equally  open  to  both 
(Daldy  v.  M.  By.  (1900)  10  By.  &  Can.  Tr.  Cas.  303,  at  p.  313).  The 
amount  by  which  a  rate  is  reduced  must  be  commensurate  with  the 
value  to  the  company  of  defeating  the  competition,  and  the  reduction 
cannot  be  justified  if  continued  indefinitely  after  this  object  is  achieved 
(Gharrington  v.  M.  By.  (1901)  11  By.  &  Can.  Tr.  Cas.  222,  Wright,  J., 
at  pp.  228-9).  There  is  no  rule  which  prevents  a  reduction  on  the 
ground  of  active  competition  taking  the  form  of  a  rebate,  but  if  there 
~  is  a  reduction  of  rate  which  represents  the  full  value  to  the  company 
of  defeating  the  competition,  a  further  and  additional  rebate  cannot 
be  supported  on  this  ground  (Holwell  Iron  Co.  v.  M.  By.  (1908)  13 
By.  &  Can.  Tr.  Cas.  244;  A.  T.  Lawrence,  J.,  at  p.  256).  There  is  a 
weight  of  authority  which  establishes  that  in  reference  to  this  question 
the  motive  and  intention  of  the  company  in  reducing  the  rate  are 
material.  Certain  dicta  of  Wright,  J.  (Liverpool  Corn-  Traders' 
Association  v.  G.  W.  By.  (1892)  8  By.  &  Can.  Tr.  Cas.  114,  at  p.  119; 
Charrington  v.  M.  By.  (supra),  at  pp.  228-9)  lend  support  to  the  view 
that  a  company  can  only  justify  a  reduction  of  rate  on  the  ground 
of  the  existence  of  a  competing  route,  if  it  has  in  fact  been  made  by 
the  company  for  the  express  purpose  of  dealing  with  this  competition. 
However  this  may  be,  it  seems  that  the  Court  would  not  allow  a 
preference,  even  though  capable  of  justification  ori  the  ground  of  the 
existence  of  competition,  if  its  real  purpose  was  to  prefer  one  locality 
to  another  (Liverpool  Corn  Traders'  Association  v.  G.  W.  By.  (supra), 
at  p.  119;  G.  N.  By.  (I)  v.  Donegal  By.  (1901)  11  By.  &  Can.  Tr.  Cas. 
47) ;  and  where  a  rival  carrier  complains  of  preference  to  one  railway 
route  with  which  he  competes  over  another  belonging  to  the  same 
railway  company  with  which  he  connects,  the  Commissioners  will  be 
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astute  to  prevent  the  manipulation  of  rates  for  the  purpose  of  driving 
the  independent  carrier  out  of  business  (Dublin  &  Manchester  Steam- 
ship Co.  v.  L.  &  N.  W    By.  (1912)  15  Ey.  &  Can.  Tr.  Cas.  88). 

(c)  "  Whether  the  inequality  cannot  be  removed  without  unduly 
reducing  the  rates  charged  to  the  complainant." — It  has  been  pointed 
out  in  note  (a)  that  the  above  words  constitute  a  .distinct  and 
separate  ground  on  which  the  Commissioners  may  refuse  an  order  to 
discontinue  an  apparent  preference;  they  are  not  so  connected  with 
the  previous  provisions  as  to  the  interest  of  the  public  that  this  pro- 
vision is  only  operative  when  the  facts  establish  a  case  under  both 
heads.  But  in  fact  the  decision  in  many  of  the  cases,  and  particularly 
those  as  to  competing  routes  discussed  in  the  previous  note,  can  be 
rested  on  either  provision). 

Cases  have  been  referred  to  in  the  previous  note  in  which,  on  the 
ground  of  public  interest,  the  Commission  has  refused,  where  the  rate 
charged  to  a  complainant  was  in  itself  reasonable,  to  order  the  rate 
charged  to  a  competitor  to  be  increased.  The  provision  now  under 
discussion  is  concerned  with  the  case  where,  the  rate  charged  to  the 
competitor  being  in  itself  reasonable,  and  the  company  being  unable 
to  raise  it,  the  Commission  is  asked  to  reduce  the  complainant's  rate 
to  the  same  level.  In  such  a  case  it  is  not  directly  upon  considerations 
of  public  interest  that  the  Commission  can'  base  the  refusal  of  such  an 
order,  but  upon  considerations  of  fairness  to  the  company,  and  the 
word  "  unduly  "  calls  attention  to  the  fact  that  the  company's  interest 
is  to  be  considered  (Liverpool  Corn  Traders'  Association  v.  G.  W.  By. 
(1892)  8  Ey.  &  Can.  Tr.  Cas.  114,  Lord  Esher,  M.E.,  at  p.  145;  see 
also  Spillers  &  Bakers  v.  Taff  Fale  By.  (1903)  12  ib.  70).  This  pro- 
vision is,  of  course,  confined  to  a  case  where  an  apparent  preference  is 
proved,  as  the  Commission  has  no  general  power  to  order  the  reduction 
of  rates  (Castle  Steam  Trawlers  v.  G.  W.  By.  (1908)  13  Ey.  &  Can.  Tr. 
Cas.  145).  Where  the  Commission  find  that  an  undue  preference  has 
been  given,  and  order  the  company  to  discontinue  it,  the  latter  may 
be  entitled,  where  the  reduction  of  the  complainant's  rate  would 
involve  risk  of  great  financial  loss,  to  increase  the  rates  charged  to  the 
competing  traders  (Bishworth  v.  N.  E.  By.  (1903)  12  Ey.  &  Can.  Tr. 
Cas.  34). 

(d)  "  Any  difference  in  rate's  made  for,  or  in  the  treatment  of,  home 
or  foreign  merchandise  in  respect  of  the  same  or  similar  services."— 
These  words  in  their  literal  signification  are  not  free  from  difficulty. 
They  are,  however,  interpreted  in  Mansion  House  Association  v.  L.  <fc 
8.  W.  By.  ((1895)  9  Ey.  &  Can.  Tr.  Cas.  20).  It  was  contended  in 
that  case  that  the  effect  of  the  words  was  to  exclude  from  considera- 
tion in  a  case  concerning  competing  home  and  foreign  merchandise 
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those  matters  by  which  in  other  eases  a  company  can  justify  an 
apparent  preference.  Collins,  J.,  points  out  that  this  construction 
would  defeat  the  whole  purpose  of  maintaining  equality  between  home 
and  foreign  goods,  because  an  apparent  preference  in  the  case  of  home 
goods  might  be  justified  by  matters  excluded  from  consideration  in  the 
case  of  foreign  goods.  And  he  proceeds  to  indicate  the  construction 
which  he  adopts  in  the  following  words: — "  It  must  be  remembered 
that  the  crucial  sentence  is  contained  in  a  proviso,  a  proviso  to  a  sub- 
section which  is  dealing  with  topics  which  may  properly  be  considered 
in  determining  whether  a  proved  difference  is  or  is  not  an  undue 
preference.  Now  the  proper  function  of  a  proviso  is  to  limit  or  qualify 
the  effect  of  that  to  which  it  is  a  proviso,  not  to  undo  or  rescind  that 
which  has  been  already  enacted.  Now,  when  we  come  to  the  proviso 
we  have  got  to  this  point,  that  a  prima  fade  case  of  undue  preference 
has  been  made,  and  we  are  considering  what  will  be  sufficient  to  excuse 
it,  and  while,  in  very  wide  words,  we  are  empowered,  '  in  addition  to 
any  other  considerations  affecting  the  case,'  to  take  -  certain  other 
named  matters  into  consideration  also,  as  justifying  the  preference,  we 
are  pulled  up  by  the  proviso  and  told  in  effect  that  '  among  the  con- 
siderations affecting  the  case  '  is  not  to  be  included  the  fact  that  the 
goods  in  respect  of  which  the  preference  is  asserted  are  foreign  as 
distinguished  from  home  merchandise.  The  railway  company  shall 
make,  and  the  Commissioners  shall  sanction,  no  difference  between 
them  as  such."  Thus  the  sea  transit  of  foreign  goods  can  never  be 
added  to  the  rail  transit  to  justify  a  lower  rate  for  the  whole  journey, 
for  that  would  be  to  differentiate  between  home  and  foreign  goods  as 
such,  but  the  company  may  rely  on  facts  which  would  justify  the 
preference  had  the  merchandise  in  both  cases  been  home  merchandise. 
Thus,  where  two  traders  pack  their  goods  in  different  ways,  so  as  to 
justify  the  charge  of  a  less  rate  to  one  than  to  the  other  when  the 
merchandise  is  home  merchandise  in  both  cases,  such  a  difference  in 
rate  is  justifiable  notwithstanding  that  the  merchandise  of  one  trader 
is  foreign  merchandise  (Guernsey  Mutual  Transport  Co.  v.  L.  B.  & 
S.  C.  Ry.  (1908)  13  Ry.  &  Can.  Tr.  Cas.  153).  It  is  to  be  observed 
that  the  proviso  does  not  merely  forbid  the  giving  of  a  preference  to 
foreign  over  home  merchandise,  but  it  forbids  the  preferring  of  either 
to  the  other,  so  that  a  foreign  trader  may  complain  of  an  undue 
prejudice  in  respect  of  competing  home  merchandise  (Anglo-American 
Oil  Co.  v.  Caledonian  Ry.  (1915)  16  Ey.  &  Can.  Tr.  Cas.  133,  Hon. 
A.  E.   Gathorne-Hardy,  at  pp.   142-3). 

The  term  "home"  in  relation  to  merchandise  is  declared  by 
section  55  of  the  Act  of  1888  to  include  the  United  Kingdom,  the 
Channel  Islands,  and  the  Isle  of  Man. 

l.r.i,.  32 
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Undue  Preference — The  Act  of  1888 — Higher  Charge  for 
Shorter  Distance. 

(CXLII.)  The  Court  or  the  Commissioners  shall  have  power 
to  direct  that  no  higher  charge  shall  be  made  to  any  person 
for  services  in  respect  of  merchandise  carried  over  a  less 
distance  than  is  made  to  any  other  person  for  similar  services 
in  respect  of  the  like  description  and  quantity  of  merchandise 
carried  over  a  greater  distance  on  the  same  line  of  railway  (a), 
(Railway  and  Canal  Traffic  Act,  1888,  s.  27  (3)). 

(a)  These  words  seem  to  have  been  inserted  ex  mbundante  cautela, 
to  avoid  all  possibility  of  the  scope  of  the  provisions  as  to  undue 
preference  being  limited  in  the  way  in  which  the  scope  of  the  Equality 
Clause  has  been  limited  (see  title  CXXXVIII,  note  (d) ).  Such  a 
limitation  is  now  impossible,  and  there  does  not  seem  to  be  any  reason 
for  supposing  that  it  would  have  been  adopted  before  1888.  Indeed, 
so  little  did  this  sub-section  alter  the  prevailing  impression  as  to  the 
law,  that  in  Eastwood  v.  L.  AN.  W.  Ry.  ( (1907)  13  Ey.  &  Can.  Tr. 
Cas.  137),  the  precise  case  to  which  the  sub-section  relates  arose,  and 
was  disposed  of  by  a  decision  that  the  lesser  charge  for  the  longer 
transit  was  an  undue  preference,  without  any  reference  whatever  being 
made  to  this  sub-section. 


Facilities  and  Undue  Preference  in  Relation  to  Through 

Traffic. 

(CXLIII.)  (a)  Every  railway  company  and  canal  company 
and  railway  and  canal  company  having  or  working  railways  or 
canals  which  form  part  of  a  continuous  line  (b)  of  railway 
or  canal  or  railway  and  canal  communication,  or  which 
have  the  terminus,  station,  or  wharf  of  the  one  near  the 
terminus,  station,  or  wharf  of  the  other  (c),  shall  afford  all 
due  and  reasonable  facilities  (d)  for  receiving  and  forwarding 
all  the  traffic  arriving  by  one  of  such  railways  or  canals  by 
the  other  (e),  without  any  unreasonable  delay  (/),  and  without 
any  such  preference  or  advantage,  or  prejudice  or  disadvan- 
tage, as  aforesaid  (g),  and  so  that  no  obstruction  may  be 
offered  to  the  public  desirous  of  using  such  railways  or  canals 
or  railways  and  canals  as  a  continuous  line  of  communication, 
and  so  that  all  reasonable  accommodation  may,  by  means  of 
the  railways  and  canals  of  the  several  companies,  be  at  all 
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times  afforded  to  the  public  in  that  behalf  (h)  (Railway  and 
Canal  Traffic  Act,  1854,  s.  2). 

(a)  Matters  embraced  in  this  Provision,. — The  matters  with  which 
this  section  is  concerned  are  broadly  four :  facilities  for  through  traffic, 
which  include  facilities  as  to  accommodation  and  exchange  of  such 
traffic,  facilities  for  through  booking,  facilities  for  through  rates,  and  the 
prohibition  of  undue  preference  in  respect  of  through  traffic.  With 
respect  to  through  rates,  all  that  the  Commission  had  power  to  order 
prior  to  the  Regulation  of  Railways  Act,  1873,  was  a  through  rate  equal 
to  the  sum  of  the  pre-existing  rates.  The  power  to  order  what  is  now 
generally  known  as  a  through  rate,  namely,  a  rate  less  than  the  sum 
of  the  pre-existing  local  rates,  was  afforded  by  sections  11  and  12  of 
the  Regulation  of  Railways  Act,  1873,  now  extended  and  amended 
by  sections  25  and  26  of  the  Act  of  1888.  The  question  of  through 
rates  is,  therefore,  discussed  in  the  next  title  with  reference  to  the 
terms  of  the  last-mentioned  sections. 

(b)  "  Continuous  Line." — Where  a  line  was  physically  continuous, 
but  was  not  open  for  traffic  because  the  Board  of  Trade  refused  con- 
sent to  open  it  pending  the  carrying  out  of  certain  works,  and  the 
delay  in  completing  the  works  was  not  unreasonable,  having  regard 
to  the  time  required  by  the  companies  for  considering  and  carrying  out 
the  Board  of  Trade  requirements,  the  Commission  refused  to  make  an 
order  for  facilities  for  through  traffic  on  the  line  in  question  (Ham-mans 
v.  G.  W  By.  (1883)  4  By.  &  Can.  Tr.  Cas.  181).  This  case  does  not 
decide  that,  when  the  consent  of  the  Board  of  Trade  (in  future  the 
Ministry  of  Transport)  for  the  opening  of  the  new  connecting  line  is 
refused  until  alterations  are  made,  the  companies  can  indefinitely 
neglect  to  carry  out  the  alterations,  and  set  up  in  proceedings  before 
the  Commission  that  the  line  is,  on  that  account,  discontinuous. 
Where  a  company,  which  had  running  powers  over  the  line  of  another 
company,  but  could  not  exercise  them  until  certain  works  required  by 
the  Board  of  Trade  had  been!  completed,  applied  to  the  Commission  to 
order  the  works  as  reasonable  facilities  for  through  traffic  under 
section  2  of  the  Act  of  1854,  the  Commissioners  doubted  whether  they 
could  order  facilities  for  the  exercise  of  running  powers  under  that 
section  (Swindon  By.  v.  G.  W  By.  (1882)  4  Ry.  &  Can.  Tr.  Cas.  173). 
But  the  view  was  expressed  that  whether  the  Commission  will  order  a 
company  to  give  facilities  which  involve  the  carrying  out  of  works 
required  by  the  Board  of  Trade  as  a  condition  of  opening  the  line  or 
using  it  for  a  specific  purpose  depends  on  whether  the  works  are~  such 
as  the  Commission  has  jurisdiction  to  order  as  facilities  in  respect  of 
the  company's  own  traffic  (Mr.  Commissioner  Miller,  at  pp.  117-9;  see 
title  CXXXVII,  note  (b) ).  The  Commission  can  certainly  order  a  line 
to  be  used  for  through  passenger  traffic  as  to  which  no  notice  has  been 
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given  by  the  company  to  the  Board  of  Trade  that  it  is  proposed  to  use 
it  for  such  traffic,  and  the  service  of  such  notice  on  the  Board  of  Trade 
(now  the  Ministry  of  Transport)  and  steps  subsequent  thereto  necessary 
to  be  taken  by  the  company  in  order  that  the  line  may  be  so  used 
are,  it  would  seem,  reasonable  facilities  which  the  _  Commission  can 
order  (Uckfield  Local  Board  v.  L.  B.  &  S.  C.  By.  (1875)  2  Ey.  &  Can. 
Tr.  Cas.  214,  at  p.  220).  But  where  a  connecting  line  was  completed, 
and  the  Board  of  Trade  had  approved  of  its  opening  for  passenger 
traffic,  but  one  of  the  railway  companies  refused  to  give  facilities  for 
traffic  upon  it  on  the  ground  that  the  junction  was  unsafe,  the  Com- 
mission refused  to  go  behind  the  approval  of  the  Board  of  Trade,  in  the 
absence  of  evidence  as  to  change  of  circumstances,  or  proof  that 
important  matters  had  not  been  placed  before  the  inspecting  officers 
(Dublin,  Wicklow  &  Wexford  Ry.  v.  M.  G.  W  Ry.  (1892)  8  Ey.  & 
Can.  Tr.  Cas.  39). 

Where  there  is  in  fact  a  continuous  line  the  Commission  may  order 
through  passenger  trains  to  be  run  notwithstanding  that  the  line  has 
not  hitherto  been  used  for  passenger  traffic  (Uckfield  Local  Board  v. 
L.  B.  &  S.  C.  Ry.  (supra);  Maidstone  Town  Council  v.  S.  E.  Ry. 
(1891)  7  Ey.  &  Can.  Tr.  Cas.  99).  But  it  does  not  follow  from  the 
existence  of  a  continuous  line  open  for  traffic  that  facilities  for  exchange 
of  traffic  can  or  will  be  ordered  at  any"  junction.  Here,  as  always, 
facilities  cannot  be  ordered  unless  they  are  reasonable  and  within  the 
companies'  powers.  Without  saying  that  no  such  order  could  be 
made,  as  possibly  in  a  case  where  complete  trains  could  be  exchanged 
at  a  junction  without  undue  delay  or  breach  of  the  Block  Eegulations, 
it  can  hardly  ever  be  a  reasonable  facility  to  order  exchange  of  traffic 
on  a  main  or  running  line.  The  powers  of  one  or  both  of  the  com- 
panies may,  however,  be  such  as  to  enable  this  difficulty  to  be  sur- 
mounted. In  Victoria  Coal  Co.  v.  Neath  &  Brecon  and  Midland  Rys. 
( (1877)  3  Ey.  &  Can.  Tr.  Cas  37),  the  applicants  asked  for  facilities 
for  through  traffic  from  their  collieries  over  the  railways  of  both  com- 
panies. The  collieries  were  situated  on  the  Neath  and  Brecon  Bail- 
way  about  a  mile  from  its  junction  with  the  Midland  Eailway.  There 
were  no  sidings  at  the  junction,  and  the  Midland  Eailway  contended 
that  this  prevented  the  Commission  making  any  order.  But  the  Mid- 
land Eailway  had  and  exercised  running  powers  over  the  Neath  and 
Brecon  Eailway,  and  could  pick  up  the  applicants'  traffic  at  the  colliery 
sidings,  and  so  avoid  any  exchange  of  traffic  at  the  junction.  The 
Commission,  therefore,  ordered  generally  that  the  facilities  should  be 
given.  But  in  another  case  where  facilities  for  exchange  of  traffic  on 
a  running  line  at  a  junction  were  requested,  the  Commission  held  that 
it  would  be  unreasonable  to  require  this,  and  as  the  defendant  com- 
pany could  not  be  required  to  put  in  sidings  and  to  staff  and  work  the 
necessary  signals,  the  application  was  refused  (G.  C.  Ry.  v.  L.  &  Y. 
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By.  (1908)  13  Ey.  &  Can.  Tr.  Cas.  266;  (1909)  14  ib.  131).  There  is, 
however,  one  case  where,  it  being  proved-  that  the  actual  junction 
between  the  lines  of  two  companies  was  not  a  point  where  exchange 
could  reasonably  be  required,  the  Commission  ordered  facilities  for 
through  passenger  traffic  to  be  given ;  holding  that  one  company  could 
run  over  a  line  of  the  other  to  a  convenient  exchange  station  under  the 
general  power  authorising  the  public  to  use  railways  on  payment  of 
tolls  {James  v.  Ta.ff  Vale  Ry.  (1881)  3  Ey.  &  Can.  Tr.  Cas.  540;  see 
Eailways  Clauses  Act,  1845,  s.  92;  see  also  note  (e)  below).  There 
seems  some  doubt  whether  this  case  was  well  decided.  It  is  clear  that 
in  G.  C.  Ry.  v.  L.  &  Y.  Ry.  (supra)  A.  T.  Lawrence,  J.,  did  not 
consider  that  there  was  any  power  to  compel  the  Lancashire  &  York- 
shire Eailway  to  permit  the  Great  Central  Eailway  to  ruri  trains 
beyond  the  point  of  junction.  The  question  was  raised  in  argument 
in  Sussex  County  Council  v.  L.  B.  &  S.  C.  Ry.  (  (1892)  8  Ey.  &  Can. 
Tr.  Cas.  17),  but  in  the  event  the  Commission  was  not  called  upon  to 
express  any  opinion  upon  it.  If  James'  Case  is  well  decided  it  would 
follow  that,  in  almost  every  case,  difficulty  as  to  exchange  of  traffic  at 
the  point  of  junction  could  be  avoided  by  directing  that  one  company 
should  run  over  the  lines  of  the  other  under  the  provision  in  the 
Eailways  Clauses  Act.  It  seems  very  doubtful  if  in  fact  this  course 
can  be  adopted  (see  note  (e)  below),  and,  moreover,  the  better  view 
is  that  section  92  gives  no  power  to  use  a  station  (M.  Ry.  v.  Ambergate 
Ry.  (1853)  10  Hare,  359). 

The.  Court  of  Chancery  refused,  in  a  well-known  case,  to  enforce 
by  injunction,  at  the  suit  of  a  party  who  desired  to  use  the  railway 
with  his  own  engines  and  carriages,  the  working  of  the  necessary 
points  and  signals  by  the  railway  company ;  thereby  rendering  it 
impossible  in  practice  for  persons  to  use  a  railway  with  their  own 
engines  and  carriages  (Powell  Duffryn  Steam  Coal  Go.  v.  Taff  Vale 
Ry.  (1874)  9  Ch.  App.  331).  But  the  Commission  has  ordered  a 
railway  company  at  the  suit  of  certain  other  railway  companies  to 
work  its  points  and  signals  as  a  facility  for  through  traffic  where  it  had 
bound  itself  by  agreement,  confirmed  by  Parliament,  to  allow  these 
railway  companies  to  use  its  railway  and  works  (G.  W.  Ry.  v.  Bristol 
Port  Ry.  (1885)  5  Ey.  &  Can.  Tr.  Cas.  94). 

(c)  "  The  terminus,  station,  or  wharf  of  the  one  near  the  terminus, 
station,  or  wharf  of  the  other." — These  words  are  explained  in  the 
definition  clause  (section  1)  of  the  Act  of  1854  as  follows: — A  station, 
terminus,  or  wharf  shall  be  deemed  to  be  near  another  station', 
terminus,  or  wharf,  when  the  distance  between  such  stations,  termini, 
or  wharves  shall  not  exceed  one  mile,  such  stations  not  being  situate 
within  five  miles  from  St.  Paul's  Church,  in  London. 

This  part  of  the  section  applies  in  two  cases,  (i)  where  there  is  a 
continuous  line;   (ii)  where  the  lines  are  contiguous.     Where  there  is 
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a  continuous  line  the  provisions  as  to  distance  between  stations  are 
inapplicable,  where  there  is  no  continuous  line  the  distance  apart  of 
the  stations  is  all  important.  In  this  latter  case  the  facilities  which 
the  Commission  can  order  do  not,  of  course,  include  the  construction 
of  a  non-existent  line  joining  the  two  systems,  for  the  construction  of 
a  new  line  is  a  matter  which  the  Commission  has  no  power  to  order 
(see  title  CXXXVII,  note  (b) ).  The  matters  in  respect  of  which  an 
order-  can  be  made  are  such  facilities  as  the  correspondence  of  the  train 
service  on  the  two  lines,' through  booking,  and  facilities  for  the  transfer 
of  passengers  and  goods  between  the  two  stations,  provided  the 
facilities  are  such  as  the  Commission  has  power  to  order.  Eeported 
cases  are  wanting,  however,  in  which  facilities  for  through  traffic  have 
been  asked  for  in  cases  where  there  was  no  physical  connection  between 
the  systems  of  railway.  In  Sussex  County  Council  v.  L.  B.  &  S.  C. 
and  L.  &  S.  W  Rys.  (  (1892)  8  Ey.  &  Can.  Tr.  Cas.  17),  the  stations 
in  question  were  half-a-mile  apart,  but  they  were  connected  by  a  line 
used  for  goods  traffic  only.  Facilities  were  sought  for  through  running 
and  booking  for  passenger  traffic.  The  Commission  ordered  in  general 
terms  that  reasonable  facilities  be  given,  but  intimated  that  on  the 
case  proved  the  running  of  through  passenger  trains  or  carriages  was 
not  required  in  the  public  interest,  and  that  the  order  would  be  com- 
plied with  if  a  good  covered  pathway  was  made  between  the  stations, 
and  the  necessary  porterage  for  passengers'  luggage  provided.  In  this 
case  there  was  a  continuous  line,  and  therefore  the  case  is  one  which 
was  decided  under  the  earlier  words  of  the  section,  for  if  there  be  a 
continuous  line  the  Commission  is  not  restricted  to  ordering  facilities 
only  upon  that  line.  But  the  case  is  illustrative  of  the  manner  in 
which  the  powers  of  the  Commission  would  be  exercised  where  the 
case  arose  under  the  provisions  as  to  contiguous  stations. 

(d)  "Shall  afford  all  due  and  reasonable  facilities." 
(i)  The  nature  of  the  jurisdiction  to  order  facilities. — The  juris- 
diction under  this  part  of  section  2  is  a  jurisdiction  to  grant  facilities 
and  to  restrain  undue  preference.  Putting  aside  the  question  of 
preference,  whatever  is  ordered  to  be  done  by  a  railway  company  in 
respect  of  through  traffic  must  be  ordered  because  it  is  a  reasonable 
facility,  and  however  beneficial  a  scheme  regarding  through  traffic 
may  be,  unless  it  fulfils  the  essential  conditions  of  a  reasonable 
facility  it  cannot  be  ordered  by  the  Commission.  Thus  the  applicant 
must  show  that  the  want  of  the  facilities  for  which  he  asks  causes 
public  inconvenience,  and  that  they  are  such  as  the  company  can 
reasonably  be  required  to  grant,  though  he  need  not  establish  an 
individual  grievance  (Barret  v.  G.  N.  and  M.  Rys.  (1857)  1  Ey.  &  Can. 
Tr.  Cas.  38).  "  Now,  with  regard  to  this  question  of  reasonable 
facilities,  I  am  quite  unable  to  accept  Mr.  Balfour  Browne's  view 
that  no  consideration  is  to  be  paid  to  the  amount  of  traffic  which  has 
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"to  be  accommodated,  or  to  the  cost  to  the  companies  of  effecting 
through  communication  in  the  way  in  which  it  would  be  effected  on  a 
great  line  or  railway.  I  think  this  is  a  jurisdiction  to  be  exercised 
.essentially  with  reference  to  practical  considerations,  and  it  is  certainly 
a  jurisdiction  to  be  exercised  in  a  reasonable  and  moderate  spirit — in  & 
spirit  of  protection  to  the  public  on  the  one  hand,  and  in  a  spirit  of 
reasonable  consideration  for  the  great  interests  which  are  represented 
fey  railway  companies  on  the  other  hand.  It  cannot  be  right  to  put 
the  companies  to  an  excessive  and  exorbitant  expenditure  for  the  sake 
of  accommodating  a  very  small  and  insignificant  traffic  "  (Sussex 
County  Council  v.  L.  B.  &  8.  C.  and  L.  &  8.  W  Rys.  (supra),  Wills, 
J.,  at  p.  38).  If  the  applicant  establishes  a  prima  facie  case,  which 
involves  his  satisfying  the  Commission  that  the  facilities  are  in  them- 
selves reasonable,  the  fact  that  it  will  put  one  company  to  exceptional 
inconvenience  to  grant  them  is  no  ground  for  refusing  to  order  them 
(Didcot  Ry.  v.  G.  W.  and  L.  &  8.  W.  Rys.  (1896)  9  Ey.  &  Can.  Tr. 
Cas.  210) ;  but,  on  the  other  hand,  an  order  for  facilities  in  respect  of 
through  traffic — for  instance,  for  through  booking — is  not  a  matter  of 
right,  or  of  course ;  it  will  only  be  granted  in  deference  to  a  proved 
public  convenience  (Same  v.  Same  (1896)  11  Ey.  &  Can.  Tr.  Cas.  1, 
in  which  case  the  Court  of  Appeal  dissented  from  the  view  of  Collins,  J., 
that  through  booking  is  a  matter  of  right).  But  the  companies  cannot 
refuse  to  give  facilities  for  what  is  in  fact  through  traffic  on  the  ground 
that  there  exists  between  railway  companies  a  convention  (of  no  legal 
force)  that  the  particular  traffic  is  to  be  regarded  as  local  and  not 
through  traffic  (Didcot  Ry.  v.  G.  W.  and  L.  &  8.  W.  Rys.  (1896)  9 
Ey.  &  Can.  Tr.  Cas.  210,  Sir  F.  Peel,  at  p.  215;  G.  C.  Ry.  v.  L.  &  Y. 
Ry.  (1908)  13  ib.  266,  A.  T.  Lawrence,  J.,  at  p.  273). 

Where  one  railway  is  worked  by  another  under  agreement,  the 
working  company  is  bound  to  give  facilities  for  through  traffic  on  its 
own  lines  and  the  line  which  it  works,  and  the  owning  company  may 
properly  apply  to  the  Commission  to  require  the  working  company 
to  give  facilities  for  through  passenger  traffic,  even  though  the  agree- 
ment does  not  provide  in  terms  that  through  trains  shall  be  run 
(Solway  Junction  Ry.  v.  Caledonian  Ry.  (1894)  8  Ey.  &  Can.  Tr.  Cas. 
177).  Where  one  company  works  the  line  of  another  under  an  agree- 
ment which  binds  the  former  fairly  and  efficiently  to  develop  the 
traffic,  the  working  company  must  have  regard  to  the  fact  that  its 
lines  and  the  worked  line  form  a  continuous  line  of  railway,  and  the 
word  "  traffic  "  in  the  agreement  includes  both  through  and  local 
traffic  (East  London  Ry.  v.  L.  B.  &  8.  C.  Ry.  (1876)  2  Ey.  &  Can. 
Tr.  Cas.  413). 

In  many  of  the  cases  which  have  arisen  the  refusal  of  facilities  for 
through  traffic  is  not  due  to  any  reluctance  on  the  part  of  the  com- 
panies to  receive   such   traffic,    but   to  the  fact  that  the   companies 
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cannot  agree  among  themselves  as  to  the  terms  on  which  each 
company  shall  receive  and  convey  it.  As  the  Commission  was  set  up 
for  the  very  purpose  of  preventing  the  users  of  railways  being  pre- 
judiced by  such  disputes,  it-  is  no  excuse  for  the  refusal  of  such 
facilities  that  such  refusal  is  due  to  a  dispute  between  the  companies 
which  no  one  of  them  separately  could  settle  (Ham-mans  v.  G.  W.  By. 
(1882-3)  4  Ey.   &  Can.  Tr.  Cas.   181). 

Prior  to  the  Act  of  1888,  the  powers  of  the  Commission  were 
defective  so  far  as  concerned  the  matters  which  arise  in  regard  to 
through  traffic,  because  it  had  no  power  to  order  two  companies  to 
act  jointly  in  doing  what  neither  of  them  could  do  separately  (Toomer 
v.  L.  C.  &  D.  and  8.  E.  Rys.  (1877)  3  By.  &  Can.  Tr.  Cas.  79).  This, 
however,  is  rectified  by  section  14  of  the  Act  of  1888,  which  is  as 
follows: — The  Commissioners  may  order  two  or  more  companies  to 
which  this  part  of  this  Act  applies  to  carry  into  effect  an  order  of  the 
Commissioners,  and  to  make  mutual  arrangements  for  that  purpose, 
and  may  further  order  the  companies,  or,  in  case  of  difference,  any  of 
them,  to  submit  to  the  Commissioners  for  approval  a  scheme  for 
carrying  into  effect  the  order,  and  when  the  Commissioners  have 
finally  approved  the  scheme,  they  may  order  each  of  the  companies 
to  do  all  that  is  necessary  on  the  part  and  within  the  power  of  such 
company  to  carry  into  effect  the  scheme,  and  may  determine  the 
proportions  in  which  the  respective  companies  are  to  defray  the  expense 
of  so  doing,  and  may  for  the  above  purposes  make,  if  they  think  fit, 
separate  orders  on  any  one  or  more  of  such  companies.  Provided 
that  nothing  in  this  section  shall  authorise  the  Commissioners  to 
require  two  companies  to  do  anything  which  they  would  not  have 
jurisdiction  to  requfre  to  be  done  if  such  two  companies  were  a  single 
company.  See  Maidstone  Town.  Council  v.  8.  E.  and  L.  C.  &  D. 
Rys.  ( (1891)  7  Ey.  &  Can.  Tr.  Cas.  99)  and  Sussex  County  Council  v. 
L.  B.  &  8.  C.  and  L.  &  8.  W.  Rys.  (  (1892)  8  ib.  17)  for  cases  where 
this  power  has  been  exercised. 

(ii)  Through  booking. — As  stated  in  note  (a),  matters  in  respect  of 
which  facilities  for  through  traffic  may  be  granted  are,  generally 
speaking,  matters  relating  to  the  exchange  of  traffic,  through  rates, 
and  through  booking.  Facilities  relating  to  the  exchange  of  traffic 
are  considered  in  the  previous  notes,  and  the  question  of  through  rates 
is  considered  in  the  following  title ;  through  booking  remains  to  be 
considered.  Through  booking,  whether  for  passengers  or  goods,  means 
the  privilege  of  taking  one  ticket  as  a  passenger,  or  making  one  con- 
tract as  consignor  of  goods,  in  respect  of  a  journey  over  the  lines  of 
more  than  one  railway  company ;  so  that  the  passenger  or  consignor  of 
goods  is  not  required  to  enter  directly  into  any  arrangement  for  transit 
with  the  respective  companies  over  whose  lines  the  journey  is  to  be 
made,  except  with  the  company  on  whose  lines  the  journey  is  begun. 
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When  the  Commission  orders  through  booking  it  does  not  necessarily 
order  a  through  rate,  in  the  sense  of  a  reduced  rate,  but  the  company 
which  collects  the  rate  will,  in  default  of  a  reduced  rate  being  ordered, 
collect  a  rate  equal  to  the  sum  of  the  pre-existing  local  rates,  in  which 
sense  through  booking  does  necessitate  a  through  rate  (Didcot  By.  v. 
G.  W  and  L.  &  8.  W.  Rys.  (1896)  10  Ey.  &  Can.  TV.  Cas.  1).  An 
order  for  through  booking  is  no  more  a  matter  of  right  than  is  any 
other  facility  under  the  Act;  a  public  convenience  from  the  granting 
of  it  must  be  shown  (Didcot  Ry.  v.  G.  W.  and  L.  d  8.  tf,  Rys. 
(supra) ).  But  when  all  that  is  asked  is  through  booking  at  the  sum 
of  the  pre-existing  local  rates,  the  facility  asked  is  so  reasonable  that 
no  elaborate  proof  of  public  convenience  will  be  necessary  (Collins,  J., 
Didcot  Ry.  v.  L.  &  8.  W.  Ry.  (No.  2)  (1897)  10  Ey.  &  Can.  Tr. 
Cas.  9,  at  pp.  16  and  17).  An  order  for  through  booking  does  not 
depend  on  whether  there  are,  or  whether  the  Commission  proposes  to 
order  that  there  shall  be,  through  trains  between  the  points  as  to 
which  the  booking  is  to  be  in  force  (Innes  v.  L.  B.  &  S.  G.  and  L.  & 
8.  W.  Rys.  (1875)  2  Ey.  &  Can.  Tr.  Cas.  155;  Sussex  County  Council 
v.  L.  B.  &  8.  C.  and  L.  &  8.  W.  Rys.  (1892)  8  ib.  17).  No  doubt 
through  booking  could  be  ordered  where  stations  are  contiguous,  even 
though  there  is  no  continuous  line. 

(e)  "  By  the  other." — These  words  may  prove  to  be  of  considerable 
importance.  Where  the  point  of  junction  between  the  lines  of  two 
companies  is  such  that  the  exchange  of  traffic  cannot  reasonably  be 
ordered  there,  questions  of  difficulty  arise.  The  cases  on  this  point 
are  discussed  in  note  (b)  above.  When  one  company  has  running 
powers  over  the  line  of  the  other  to  a  convenient  exchange  station, 
the  Commission  has  ordered  facilities  for  through  traffic  generally;  on 
the  ground  that  the  order  can  be  complied  with  without  necessitating 
an  exchange  of  traffic  at  the  actual  junction.  Where  there  are  no  such 
powers  and  the  actual  junction  is  inconvenient  for  the  exchange  of 
traffic,  an  order  has  been  refused,  except  in  the  case  of  James  v.  Taff 
Vale  Ry.  ( (1881)  3  Ey.  &  Can.  Tr.  Cas.  540),  in  which  case  the 
Commission  thought,  that  one  company  could  run  over  the  railway  of 
the  other  to  a  convenient  exchange  station  under  the  powers  of 
section  92  of  the  Eailways  Clauses  Act,  1845,  which  empowers  the 
public  to  use  railways  on  payment  of  tolls.  Such  a  decision,  if  well 
founded,  would  make  it  unnecessary  for  the  Commission  to  consider 
whether  the  actual  junction  is  a  place  where  facilities  for  exchange  of 
traffic  can  reasonably  be  demanded,  though  in  fact  it  has  always 
considered  this  question  in  subsequent  cases,  the  decision  in  James' 
Case  not  being  relied  on.  In  Sussex  County  Council  v.  L.  B.  &  8.  C. 
and  L.  &  8.  W.  Rys.  (  (1892)  8  Ey.  &  Can.  Tr.  Cas.  17,  at  p.  26)  there 
appears  a  powerful  argument  that  the  words  ' '  by  the  other  ' '  prevent 
the  Commission  exercising  its  jurisdiction  under  section  2  of  the  Act 
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of  1854  by  ordering  a  company  which  has  no  compulsory  running 
powers  to  run  over  the  line  of  another  company  for  the  purpose  of 
exchanging  traffic.  Unfortunately  the  Commission  reached  a  decision 
which  rendered  the  decision  of  this  question  unnecessary.- 

(/)  "  Without  any  unreasonable  delay." — "Where  a  railway  company 
is  reluctant  to  forward  through  traffic  by  a  particular  route,  an  effective 
way  of  discouraging  such  traffic  is  to  subject  it  regularly  to  excessive 
delay.  Delay,  therefore,  is  specifically  referred  to  as  a  matter  with 
which  the  Commission  may  deal  in  reference  to  through  traffic,  and 
cases  have  arisen  in  which  it  has  been  necessary  to  restrain  a  company 
from  subjecting  through  traffic  to  such  delays  (Central  Wales  Ry.  v. 
Q.  W  Ry.  (1875)  2  Ey.  &  Can.  Tr.  Cas.  191;  G.  N.  Ry.  (I.)  v. 
Donegal  Ry.  (1901)  11  ib.  47). 

(g)  "  Without  any  such  preference  or  advantage,  or  prejudice  or 
disadvantage ,  as  aforesaid." — These  words  refer  to  the  provisions  as  to 
undue  preference  which  appear  in  the  earlier  part  of  section  2  (see 
title  CXXXIX),  and  their  effect  is  to  apply  such  provisions  to  through 
traffic. 

(h)  "  So  that  no  obstruction  may  be  offered,  ,&c." — This  final 
clause  of  the  section  is  explanatory  of  the  object  in  respect  of  which 
the  jurisdiction  as  to  facilities  for  through  traffic  is  to  be  exercised. 
No  doubt  the  phraseology  is  affected  by  the  conception  that  the  public 
will  bring  upon  railways  engines  and  trains  not  the  property  of  the 
railway  companies,  but  the  words  are  not  the  less  applicable  to  present- 
day  conditions,  when  the  haulage  is  in  fact  always  performed  by  the 
railway  companies  (see  Didcot  Ry.  v.  L.  &  S.  W.  Ry.  (No.  2)  (1897) 
10  Ry.  &  Can.  Tr.  Cas.  9,  Collins,  J.,  at  p.  16). 


Facilities  for  Through  Rates. 

(CXLIV.)  (After  reciting  the  whole  of  section  2  of  the  Act 
of  1854)  : — And  whereas  it  is  expedient  to  explain  and  amend 
the  said  enactment  (a) ;  Be  it  therefore  enacted,  that : — Subject 
as  hereinafter  mentioned,  the  said  facilities  to  be  so  afforded 
are  hereby  declared  to  and  shall  include  the  due  and  reasonable 
receiving,  forwarding,  and  delivering  by  every  railway  com- 
pany and  canal  company  and  railway  and  canal  company,  at 
the  request  of  any  other  such  company,  of  through  traffic  to 
and  from  the  railway  or  canal  of  any  other  such  company  at 
through  rates,  tolls  (5),  or  fares  (in  this  Act  referred  to  as 
through  rates) ;  and  also  the  due  and  reasonable  receiving, 
forwarding,  and  delivering  by  every  railway  company  and 
canal  company  and  railway  and  canal  company,  at  the  request 
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of  any  person  interested  in  through  traffic  (c),  of  such  traffic 
at  through  rates  :  provided  that  no  application  shall  be  made 
to  the  Commissioners  by  such  person  until  he  has  made  a  com- 
plaint to  the  Board  of  Trade  under  the  provisions  of  this  Act 
as  to  complaints  to  the  Board  of  Trade  of  unreasonable 
charges,  and  the  Board  of  Trade  have  heard  the  complaint  in 
the  manner  herein  provided  (d). 
Provided  as  follows  : — - 

(1)  The  company  or  person  requiring  the  traffic  to  be 
forwarded  (e)  shall  give  written  notice  (/)  of  the  proposed 
through  rate  to  each  forwarding  company  (g),  stating  both 
its  amount  and  the  route  by  which  the  traffic  is  proposed  to 
be  f  orwarded ;  and  when  a  company  gives  such  notice  it  shall 
also  state  the  apportionment  of  the  through  rate.  The  pro- 
posed through  rate  may  be  per  truck  or  per  ton  : 

(2)  Each  forwarding  company  (g)  shall,  within  ten 
days  (h),  or  such  longer  period  as  the  Commissioners  may 
from  time  to  time  by  general  order  prescribe,  after  the 
receipt  of  such  notice,  by  written  notice,  inform  the  com- 
pany or  persons  requiring  the  traffic  to  be  forwarded, 
whether  they  agree  to  the  rate  and  route ;  and  if  they  object 
to  either,  the  grounds  of  the  objection  : 

(3)  If  at  the  expiration  of  the  prescribed  period  no  such 
objection  has  been  sent  by  any  forwarding  company,  the 
rate  shall  come  into  operation  on  such  expiration  : 

(4)  If  an  objection  to  the  rate  or  route  has  been  sent 
within  the  prescribed  period,  the  matter  shall  be  referred  to 
the  Commissioners  for  their  decision  : 

(5)  If  an  objection  be  made  to  the  granting  of  the  rate 
or  to  the  route,  the  Commissioners  shall  consider  whether 
the  granting  of  the  rate  is  a  due  and  reasonable  facility  in 
the  interests  of  the  public  (i),  and  whether,  having  regard 
to  the  circumstances,  the  route  proposed  is  a  reasonable 
route  (j)  and  shall  allow  or  refuse  the  rate  accordingly,  or 
fix  such  other  rate  as  may  seem  to  the  Commissioners  just 
and  reasonable  (k) : 

(6)  Wherever,  upon  the  application  of  a  person  requiring 
traffic  to  be  forwarded,  a  through  rate  is  agreed  to  by  the 
forwarding  companies,  or  is  made   by   order   of   the  Com- 
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missioners,  the  apportionment  of  such  through  rate,  if  not 
agreed  upon  between  the  forwarding  companies,  shall  be 
determined  by  the  Commissioners  (Z)  : 

(7)  If  the  objection  be  only  to  the  apportionment  of  the 
rate,  the  rate  shall  come  into  operation  at  the  expiration  of 
the  prescribed  period,  but  the  decision  of  the  Commissioners 
as  to  its  apportionment,  shall  be  retrospective ;  in  any  other 
case  the  operation  of  the  rate  shall  be  suspended  until  the 

'decision  is  given  (m)  :_ 

(8)  The  Commissioners,  in  apportioning  the  through 
rate,  shall  take  into  consideration  all  the  circumstances  of 
the  case,  including  any  special  expense  incurred  in  respect 
of  the  construction,  maintenance,  or  working  of  the  route, 
or  any  part  of  the  route,  as  well  as  any  special  charges  which 
any  company  may  have  been  entitled  to  make  in  respect 
thereof  (n) : 

(9)  It  shall  not  be  lawful  for  the  Commissioners  in  any 
case  to  compel  any  company  to  accept  lower  mileage  rates 
than  the  mileage  rates  which  such  company  may  for  the 
time  being  legally  be  charging  for  like  traffic  carried  by  a 
like  mode  of  transit  on  any  other  line  of  communication 
between  the  same  points,  being  the  point  of  departure  and 
arrival  of  the  through  route  (o). 

(p). 

When  any  company,  upon  written  notice  being  given  as 
aforesaid,  refuses  or  neglects  without  reason  to  agree  to  the 
proposed  through  rates,  or  to  the  route,  or  to  the  apportion- 
ment, the  Commissioners,  if  an  order  is  made  by  them  upon  an 
application  for  through  rates,  may  order  the  respondent  com- 
pany or  companies  to  pay  such  costs  to  the  applicants  as  they 
think  fit.     (Eailway  and  Canal  Traffic  Act,  1888,  s.  25). 

(a)  Act  of  1873. — The  provisions  of  this  section  reproduce  with 
certain  additions  the  provisions  of  section  11  of  the  Begulation  of 
Eailways  Act,  1873,  and  therefore  the  authorities  on  through  rates  go 
back  to  the  year  1873. 

(b)  "  Tolls." — In  this  section  the  word  "  tolls  "  is  not  required,  iri 
view  of  the  context,  to  be  read  as  embracing  rates  and  charges.  But 
it  has  its  strict  meaning,  namely,  a  charge  for  the  use  of  the  railway 
or   canal   as    a   highway   of   communication.     The    Commission    may, 
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therefore,  order  a  through  toll,  which  need  not  have  a  through  rate 
annexed  to  it  (Warwick  &  Birmingham  Canal  Co.  v.  Birmingham 
Canal  Co.  (1877)  3  Ey.  &  Can.  Tr.  Cas.  113,  324). 

(e)  "At  the  request  of  any  -person  interested  in  through  traffic." — 
The  provisions  under  which  a  private  trader  can  apply  for  a  through 
rate  appeared  for  the  first  time  in  the  Act  of  1888. 

(d)  As  to  the  procedure  when  complaint  is  made  to  the  Board  of 
Trade,  see  title  CX. 

(e)  "The  company  or  person  requiring  traffic  to  be  forviarded." 

(i)  The  company. — A  railway  company  is  entitled  to  apply  for 
through  rates  in  respect  of  its  own  line  and  that  of  a  company  which 
works  its  line,  and  the  fact  that  the  applicant  company'does  not  itself 
forward  traffic  on  its  own  line  does  not  debar  it  from  so  applying 
(Greenock  &  Wemyss  Bay  Ry.  v.  Caledonian  Ry.  (No.  3)  (1875)  2  Ey.  & 
Can.  Tr.  Cas.  227;  (1877-78)  3  ib.  145;  Central  Wales  Ry.  v.  G.  W.  Ry. 
(1882)  4  ib.  110).  The  facts  that  the  applicant  company's  line  forms 
but  one  link  in  the  route  for  which  it  desires  through  rates,  and  that 
the  link  is  not  adjacent  to  either  of  the  termini  of  the  proposed  route, 
afford  no  ground  for  a  refusal  to  order  such  through  rates  (Central 
Wales  Ry.  v.  G.  W.  Ry.  (1875)  2  Ey.  &  Can.  Tr.  Cas.  191).  Of 
course,  an  applicant  company  must  have  an  interest  in  the  proposed 
through  rate,  but  the  inconsiderable  character  of  its  interest,  though 
material  to  the  question  whether  it  is  reasonable  to  grant  the  through 
rates,  is  no  ground  for  refusing  to  the  applicant  company  a  locus  standi 
(Severn  &  Wye  Ry.  v.  G.  W.  Ry.  (1886)  5  Ey.  &  Can.  Tr.  Cas.  156). 

A  through  rate  can  only  be  ordered  when  it  is  shown  to  be  a 
reasonable  facility,  and,  therefore,  it  cannot  be  ordered  when  the  com- 
pany concerned  in  opposing  it  shows  that  it  is  not  within  its  power  to 
grant  it  (see  title  CXXXVII,  note  (b) ).  So  where  the  Commission 
ordered  a  through  toll  on  a  canal,  which  compelled  a  canal  company 
to  reduce  the  tolls  previously  charged,  and  the  canal  company  had  its 
dividend  guaranteed  by  a  railway  company  under  an  agreement,  con- 
firmed by  Parliament,  by  which  it  was  provided  that  the  tolls  charged 
should  not  be  reduced  without  the  railway  company's  consent,  the 
Queen's  Bench  Division  held  that,  as  the  railway  company  was  not 
before  the  Commission,  the  latter  had  no  jurisdiction  to  make  the 
order  (Warwick  &  Birmingham  Canal  Co.  v.  Birmingham  Canal  Co. 
(1877-9)  3  Ey.  &  Can.  Tr.  Cas.  113,  324).  Similarly,  when  a  com- 
pany's private  Acts  give  it  certain  powers,  the  Commission  cannot 
order  it  to  give  facilities  which  in  effect  restrict  those  powers  or  fetter 
the  company  in  the  exercise  of  the  rights  which  Parliament  has  given 
it  (see  title  CXXXVII,  note  (b) ).  So  where  two  companies  had  made 
an  agreement,  confirmed  by  Parliament,  that  certain  through  rates 
should  be  fixed  by  one-  of  them,  the  other  was  held  to  have  no  right 
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to  have  them  fixed  by  the  Commission  against  the  will  of  the  company 
entitled  to  fix  them — at  any  rate  in  default  of  proof  that  the  power  had 
been  exercised  fraudulently  or  in  bad  faith  {City  of  Dublin  Steam 
Packet  Co.  v.  L.  &  N.  W  By.  (1881)  4  Ey.  &  Can.  Tr.  Cas.  10;  see 
also  North  Monkland  By.v.N.B.By.  (1878)  3  ib.  282  and  Caledonian 
By.  v.  Greenock  &  Wemyss  Bay  By.  (1874)  L.  E.  2  Sc.  &  Div.  347). 
But  where  one  of  two  applicant  companies  had  a  statutory  right  to  fix 
certain  through  rates  on  its  own  and  part  of  the  railway  of  one  of  the 
defendant  railway  company's,  and  it  was  provided  that  after  deduction 
of  (inter  alia)  the  proportion  of  any  through  rate  payable  to  any  other 
company,  the  residue  was  to  be  divided  between  the  two  companies 
either  by  agreement  or  arbitration,  it  was  held  that  the  apportionment 
of  through  rates  to  which  other  companies  were  parties  was  not 
included  in  the  matter  in  respect  of  which  the  statutory  right  to 
arbitration  existed,  and,  consequently,  that  the  Commission  had  juris- 
diction (Forth  Bridge  and  N.  B.  Bys.  v.  G.  N.  of  Scotland  and 
Caledonian  Bys.  (1897-8)  11  Ey.   &  Can.   Tr.   Cas.   3). 

But  where  a  defendant  company  relies  on  a  non-statutory  agree- 
ment,   or    a    statutory    agreement    which    does    riot    either   oust    the 
jurisdiction  of  the  Commission  or  the  application  of  the  general  enact- 
ment as  to  through  rates,  the  matter  is  not  so  simple.     A  company 
cannot  by   a  non-statutory   agreement   restrict   its   powers   against  a 
stranger  to  the  agreement  (see  title  CXXXVII,  note  (b),  and  G.  W. 
By.   v.    Dublin  &  S.    E.   By.    (1917)   13  Ey.    &   Can.    Tr.    Cas.    227, 
Madden,  J.,  at  p.  239).     But  cases  have  arisen  in  relation  to  through 
rates  where   all   the  parties   to  the  proceedings   were  parties   to  the 
agreement.     Of  course,   if,   on  examination,   the   agreement  is  found 
not  to  b&  applicable  to  the  through  rates  in  question,  cadet  quaestio 
(Greenock  &  Wemyss  Bay  By.  v.  Caledonian  By.  (No.  3),  supra;  Metro- 
politan District  By.  v.  Metropolitan  By.  (1886)  5  Ey.  &  Can.  Tr.  Cas. 
126).     But  if  the  application  proves  to  be  an  application  to  fix  or 
apportion  a  through  rate  which  exists  and  is  apportioned  under  a  sub- 
sisting agreement  between  the  applicant  and   defendant   companies, 
the    Commission    has    no    jurisdiction    to    entertain    the    application 
(Manchester  Ship  Canal  Co.  v.  L.  *  N.   W.  By.  (1910-11)  14  Ey.  & 
Can.  Tr.  Cas.  141;  see  note  (m)  below).     The  terms  of  an  agreement 
may  be  such  that  it  is  a  condition  precedent  to  any  proceedings  in 
respect  of  a  through  rate  that  the  matter  shall  have  been  referred  to 
arbitration.     In  such  a  case,  if  the  arbitration  had  not  taken  place, 
the  Commission  could  not  entertain  the  matter,  being  in  the  same 
position  as  a   Court  of  law   (Mr.    Commissioner  Miller,    Metropolitan 
District  By.   v.   Metropolitan  By.,  supra,  at  pp.    135-6).     But  where 
the  terms  of  a  non-statutory  agreement  purport  to  oust  the  jurisdiction 
of  the  Commission  by  placing  the  question  of  through  rates  completely 
in  the  discretion  of  one  company,  it  is  by  no  means  clear  that  an 
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application  to  the  Commission  by  another  company  party  to  the  agree- 
ment must  necessarily  fail.  Where  the  line  of  a  railway  company 
which  had  no  rolling  stock  was  worked  by  another  company,  which 
had  power  under  the  working  agreement  to  fix  through  rates,  and  the 
owning  company  applied  for  through  rates  to  places  on  the  line  of  a 
third  company,  the  Commission  held  that  the  applicant  company, 
which  was  not  acting  with  the  assent  of  the  working  company,  was 
not  the  proper  party  to  apply  (Central  Wales  By.  v.  G.  W.  By. 
(1875)  2  Ry.  &  Can.  Tr.  Cas.  191).  In  a  subsequent  case,  however,  it 
being  shown  that  the  working  company  declined  to  establish  through 
rates,  on  the  ground  that  it  was  prevented  from  so  doing  by  an  agree- 
ment with  the  Great  Western  Eailway,  and  that  it  would  not  itself 
invoke  the  aid  of  the  Commission,  which  had  power  to  order  the 
through  rates,  the  Commission  was  of  opinion  that  the  owning  com- 
pany, which  was  free  of  the  obligations  of  the  agreement,  might  be 
the  proper  party  to  apply  for  the  through  rates.  The  Commission 
explained  the  former  case  as  deciding,  not  that  in  such  a  case  the 
jurisdiction  of  the  Commission  is  ousted,  but  that  in  the  case  in 
question  the  Central  Wales  Railway  had  not  shown,  as  a  matter  of 
fact,  a  sufficient  interest  in  the  proposed  through  rate  to  justify  the 
interference  of  the  Commission  (Central  Wales  By.  v.  L.  &  N .  W.  By. 
(1881)  4  Ry.  &  Can.  Tr.  Cas.  101,  at  pp.  103-4).  But  in  a  recent  case 
where  the  applicant  company  had  agreed  that  all  rates  should  be 
fixed  by  the  defendant  companies,  although  the  latter  had  not  the 
exclusive  user  of  the  former's  line,  it  was  held  that  the  Commission 
could  not  fix  through  rates  in  face  of  the  agreement  (Trafford  Park  Co. 
v.  Cheshire  Lines  Committee  (1915)  16  Ry.   &  Can.  Tr.  Cas.   10). 

(ii)  Applications  by  private  individuals. — When  the  applicant  for  a 
through  rate  is  not  a  railway  or  canal  company,  even  if  the  matter  is 
contested,  it  can  only  come  before  the  Commission  if  the  Board  of 
Trade  (now  the  Ministry  of  Transport)  is  unsuccessful  in  settling  the 
dispute.  In  the  result  there  are  few  instances  of  such  cases  being 
heard  by  the  Commission.  For  examples  of  such  cases  see  Corpora- 
tion of  Birmingham  and  Sheffield  Coal  Co.  v.  M.  S.  &  L.  By.  (  (1897) 
10  Ry.  &  Can.  Tr.  Cas.  62);  Jesscott  (Leeds),  Ltd.  v.  L.  &  Y.  By. 
((1908)  3  ib.  276);  Brunner,  Mond  v.  Cheshire  Lines  Committee  (14 
ib.  124);  Glenavon.  Gam  Collieries  v.  Rhondda  By.  ( (1916)  16  ib.  65). 

(/)  The  Notice. — The  omission  by  an  applicant  company  to  state 
the  actual  apportionment  of  the  through  rates  claimed  in  the  notice 
of  application  is  not  fatal,  provided  the  defendant  company  is  not 
embarrassed  by  the  omission,  as  the  provision  is  directory,  not  man- 
datory. So  where  a  vast  number  of  through  rates  is  in  question  a 
statement  of  the  principles  on  which  it  is  claimed  that  apportionment 
should  be  made — for  instance,  apportionment  pro  rata  to  the  local 
rates— may  be  sufficient  (G.  W.  By.  v.  Dublin  &  S.  E.  By.  (1907)  13 
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Ry.  &  Can.  Tr.  Cas.  227).  "If  the  different  companies*  shares  can 
be  inferred  from  what  a  notice  states  under  the  head  of  apportion- 
ment, the  statement  is  in  manner  and  substance  sufficient  for  the 
words  of  the  sub-section  "  (Sir  Frederick  Peel,  Forth  Bridge  and 
N.  B.  Rys.  v.  G.  N.  of  Scotland  Ry.  (1899-1900)  11  Ry.  &  Can. 
Tr.  Cas.  14,  at  p.  29).  But  an  agenda  paper  of  a  Clearing  House 
meeting  of  goods  managers,  sent  to  the  goods  manager  of  a  railway 
company,  and  stating  that,  at  the  next  meeting,  the  goods  manager 
of  another  company  Would  intimate  the  probable  opening  of  a  new 
railway,  and  give  notice  that  the  company  would  then  claim  a  certain 
apportionment  of  through  rates  on  all  traffic  passing  over  the  new 
railway,  is  not  a  notice  within  the  meaning  of  the  statute,  inasmuch 
as  it  was  not  addressed  to  the  railway  company,  and  it  did  not  specify 
either  the  rates  or  the  route  (Forth  Bridge  and  N.  B.  Rys.  v.  G.  N.  of 
Scotland  Ry.,  supra).  Lord  Trayner  expressed  an  opinion  that,  where 
all  necessary  information  is  afforded  to  the  defendant  companies, 
written  notice  is  not  made  by  the  statute  "  a  solemnity,  a  thing  for 
which  no  equivalent  will  suffice,  or  with  which  all  parties  interested 
may  not  dispense  "  (Forth  Bridge  and  N.  B.  Rys.  v.  G.  N.  of  Scotland 
and  Caledonian  Rys.  (1897-8)  11  Ry.  &  Can.  Tr.  Cas.  1,  at  p.  8).  But 
the  notice  should  be  sufficiently  explicit  to  enable  an  order  to  be  made  in 
its  terms.  "  Now,  having  regard  to  the  penalties  with  which  an  order 
is  enforceable,  I  think  that  what  it  enjoins  ought  in  every  case  to  be  as 
certain  and  free  from  ambiguity  as  possible,  and  that  if  an  order  has 
for  its  subject  apportionment  of  rates,  it  should  describe  the  rates 
apportioned  in  such  a  way  that  no  mistake  can  be  made  in  identifying 
them.  Orders  of  this  class  have  usually  done  this  by  specifying  the 
amount  of  the  through  rate,  the  points  of  arrival  and  departure  of  the 
route,  and  the  several  forwarding  companies "  (Lord  Trayner,  at 
pp.  9-10).  Therefore,  if  the  particulars  of  apportionment  in  the  notice 
are  not  sufficient  to  ensure  this  necessary  detail  in  the  order,  the 
notice  will  be  insufficient. 

(g)  Forwarding  Company. — To  constitute  a  company  a  forwarding 
company  it  is  not  necessary  that  it  should  act  as  a  carrier  of  the  traffic 
which  it  forwards  (Warwick  &  Birmingham  Canal  Co.  v.  Birmingham 
Canal  Co.  (1877)  3  Ry.  &  Can.  Tr.  Cas.  113,  324;  see  note  (e) ). 

(h)  "Ten  days." — By  Rule  57  of  the  Railway  and  Canal  Com- 
mission Rules,  days  are  to  be  reckoned,  where  not  stated  to  be  clear 
days,  exclusively  of  the  first  but  inclusively  of  the  last  day,  unless  the 
last  day  is  a  Sunday,  Christmas  Day,  Good  Friday,  or  a  day  appointed 
for  a  public  fast  or  thanksgiving,  when  it  shall  not  be  reckoned.  By 
Rule  58,  the  days  between  Thursday  next  before,  and  Wednesday 
after,  Easter,  the  King's  Birthday,  Whit  Monday  and  Tuesday,  and 
Christmas  Day  and  the  three  following  days,  shall  not  be  reckoned  or 
included.     But  the  Long  Vacation  is  to  be  reckoned  in  the  computa- 
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tion  of  time  for  filing,  amending,  or  delivering  unless  otherwise  ordered 
(Rule  59).  The  Commissioners  or  the  Registrar  may  enlarge  or  abridge 
the  time  (Rule  66).  It  seems  that,  notwithstanding  the  provision  in 
this  sub-section  as  to  an  alteration  by  general  order,  the  Commission 
can  in  any  particular  case  enlarge  the  time  for  making  objection  to 
proposed  through  rates  (Forth  Bridge  and  N.  B.  Rys.  v.  G.  N.  of 
Scotland  Ry.  (1899-1900)  11  Ry.  &  Can.  Tr.  Cas.  14,  Lord  Stormonth 
Darling,  at  p.   222). 

(t)  "  The  Commissioners  shall  consider  whether  the  granting  of  the 
rate  is  a  due  and  reasonable  facility  in  the  interests  of  the  public." — 
Section  2  of  the  Act  of  1854  speaks  of  "  reasonable  facilities  "  and 
"due  and  reasonable  facilities."  But  the  matters  which  must  be 
established  to  satisfy  the  Commission  that  proposed  facilities  are  due 
and  reasonable  had  to  be  determined  by  judicial  decision;  and  it  was 
held  that  there  are  three  issues  as  to  which  the  Commission  must  be 
satisfied  before  a  company  will  be  ordered  to  give  any  particular 
facilities,  namely,  (1)  that  it  is  in  the  power  of  the  company  to  grant 
them,  (2)' that  it  is  reasonable,  having  regard  to  the  interests  of  the 
company,  to  require  it  to  grant  them ;  and  (3)  that  the  public  interest 
requires  that  they  should  be  granted  (see  title  CXXXVII,  note  (b), 
and  title  CXLIII,  note  (d) ).  Parliament,  in  enacting  that  a  through 
rate  can  only  be  ordered  if  it  fulfils  the  requirements  of  a  reasonable 
facility,  has  thought  fit  to  recite  in  part  what  the  cases  had  established 
those  requirements  to  be.  In  so  doing,  it  has  not  provided  that  the 
reasonableness  of  facilities  for  through  traffic  is  to  be  tested  by  con- 
siderations inapplicable  in  the  case,  of  other  facilities ;  it  has  simply 
provided  that  the  existing  tests  shall  be  applied,  with  the  addition  of 
a  further  separate  test  as  to  the  reasonableness  of  the  proposed  route 
(see  note  (j)  of  this -title).  It  is  therefore  convenient  to  consider 
facilities  for  through  rates  under  the  above  headings. 

(1)  Facilities  for  through  rates  in  relation  to  the  powers  of  the 
companies. — In  all  cases  regarding  facilities,  two  matters  concerning 
the  powers  of  the  companies,  from  which  the  facilities  are  asked,  are 
material.  First,  the  Commission  cannot  order  as  a  facility  that  which 
.  the  company  to  which  the  order  is  directed  has  no  power  to  do.  In 
relation  to  through  rates,  the  powers  of  a  company  may,  in  particular, 
be  limited  by  a  statutory  agreement,  and  even  a  non-statutory  agree- 
ment may  afford  an  answer  to  a  particular  case  made  against  it  before 
the  Commission  by  another  company  party  to  the  agreement.  Ques- 
tions as  to  agreements  in  relation  to  through  rates  are  discussed  in 
note  (e)  above.  Secondly,  the  Commission  must  have  regard  to  a 
company's  powers,  so  as  to  ascertain  what  Parliament  has  authorised 
it  to  do,  for  while  a  certain  facility  may  reasonably  be  ordered  to  be 
given  by  one  company,  another  company  may  have  been  given  powers 
which  the  affording  of  a  particular  facility  woujd  unduly  restrict  or 
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fetter.  "  We  have  to  consider,  in  fixing  a  rate,  all  the  circumstances 
of  the  case,  and  one  of  the  circumstances  must  be  what  power  the 
particular  railway  companies  over  which  the  route  passes  themselves 
have  of  demanding  the  rates.  When  you  are  dealing  with  a  route 
composed  of  two  long  leads,  the  rights  of  the  companies  in  respect  of 
the  passage  over  their  line  may  be  very  different  from  what  they 
are  if  you  are  dealing  with  a  route  composed  of  certain  short  leads. 
No  railway  company  can  get  as  much  out  of  a  series  of  short  leads  as 
it  can  out  of  a  long  lead;  and  though  the  Legislature  contemplates 
that  the  route,  made  up  of  all  the  different  factors,  shall  be  treated  as 
one  line,  still,  in  fixing  the  rate,  we  are  bound  to  take  all  the  circum- 
stances into  consideration,  which  in  the  one  case  may  be  that  the 
companies  forming  the  route  have  in  the  aggregate  a  much  higher 
charging  power  than  they  would  have  in  the  other;  and  inasmuch  as 
we  are  invited  to  cut  it  down,  there  must  always  be  a  question,  I 
think,  of  the  burden  which  would  be  imposed  upon  these  companies 
in  asking  them  to  abate,  in  the  one  case,  from  a  much  larger  sum  than 
in  the  other"  (Corporation  of  Birmingham  and  Sheffield  Goal  Co.  v. 
M.  8.  &  L.  By.  (1897)  10  Ey.  &  Can.  Tr.  Cas.  62,  Collins,  J.,  at 
p.  65). 

(2)  Facilities  for  through  traffic  in  relation  to  the  interests  of  the 
railway  companies. — Where  all  that  is  asked  is  through  booking  at  the 
sum  of  the  existing  local  rates,  such  a  facility  is,  prima  facie,  reason- 
able, and  will  be  granted  on  slight  proof  of  public  interest  (see  title 
CXLIII,  note  (d)  (ii) ).  But  where  a  through  rate  is  sought  that  is 
less  than  the  sum  of  the  existing  local  rates,  the  applicant  must 
establish  that  it  is  reasonable  to  require  the  companies  to  carry  at  the 
rate  which  he  seeks.  So  it  is  not  sufficient  for  a  company,  which 
requires  a  through  rate  on  its  own  line  and  that  of  another  railway, 
to  base  the  amount  of  the  proposed  rate  on  the  rate  that  the  defendant 
company  charges  from  another  place  to  the  common  point,  when  the 
latter  rate  is  an  agreed  through  rate,  for  such  rates  are  a  matter  of 
arrangement  between  the  respective  companies,  and  are  not  the 
proper  measure  of  one  company's  local  rate  where  it  carries  on  its  own 
line  to  the  common  point  (Manchester  Ship  Canal  Co.  v.  M.  By. 
(1897)  10  Ey.  &  Can.  Tr.  Cas.  54). 

There  is  no  presumption  in  favour  of  a  low  rate,  and  the  applicant 
for  a  compulsory  through  rate  must  show  why  it  is  reasonable  to 
require  a  company  to  carry  for  less  than  it  would  probably  receive  out 
of  an  agreed  through  rate  (Belfast  Central  Bailway  v.  G.  N.  By.  (I.) 
(No.  3)  (1882)  4  Ey.  &  Can.  Tr.  Cas.  159).  ' '  However  desirable  a  reduced 
rate  may  be  in  the  interests  of  the  public,  it  is  always  necessary  to 
see  whether  there  is  a  commensurate  advantage  to  the  railway  com- 
pany who  may  be  forced  by  the  decision  of  the  Commissioners  to 
accept  a  lower  scale  j>f  charge  than  that  which  it  is  actually  making 
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and  to  which  it  is  entitled.  I  have  gone  carefully,  through  all  the 
cases  decided  by  this  Commission  since  its  foundation  on  the  question 
of  through  rates,  and  I  find  that  in  every  case  the  Commission,  in  exer- 
cising a  most  delicate  jurisdiction,  a  jurisdiction  of  cutting  down  the 
charges  of  a  railway  company  below  that  which  it  is,  in  fact,  charging, 
and,  in  fact,  has  a  right  to  charge,  and  cutting  them  down  in  cases  where 
there  is  no  undue  preference  shown,  has  sought  to  find  out  whether  there 
is  a  commensurate  advantage  to  the  railway  company  whose  charges  it 
is  reducing,  and  has  then  sought  to  apportion  the  reduction  of  its 
charges  to  the  supposed  advantages  to  be  conferred  upon  it  by  granting 
the  additional  facilities  "  (Plymouth  Incorporated  Chamber  of  Com- 
merce v.  G.  W.  By.  (1895)  9  Ey.  &  Can.  Tr.  Cas.  72,  Collins,  J.,  at 
p.  88).  "  This  section  was  not  framed  or  intended  to  have  the  object 
of  reducing  the  rate  as  a  direct  result  of  the  section.  It  was  intended 
for  that  which  its  words  express,  namely,  the  granting  of  facilities  " 
(Brunnery  Mond  &  Co.  v.  Cheshire  Lines  Committee  (1909)  14  Ey.  & 
Can.  Tr.  Cas.,  A.  T.  Lawrence,  J.,  at  p.  129). 

Where  there  is  an  existing  through  rate,  and  the  applicant  seeks 
to  have  it  reduced,  it  follows  that  he  must  show  that  it  is  unreasonable 
(Corporation  of  Birmingham  and  Sheffield  Coal  Co.  v.  M.  8.  &  L.  By. 
(1897)  10  Ey.  &  Can.  Tr.  Cas.  62;  Jescott  (Leeds),  Ltd.  v.  L.  &  Y. 
By.  (1908)  13  ib.-276;  Brunner,  Mond  &  Co.  v.  Cheshire  Lines  Com- 
mittee   (supra)). 

Where  an  applicant  company  desires  and  obtains  facilities  for 
through  traffic  between  two  points  by  an  existing  line  by  which  such 
traffic  has  not  hitherto  gone  (such  traffic  having  used  a  line  entirely 
in  the  hands  of  one  company)  the  Commission  will  not  order  through 
rates  less  than  the  rates  previously  charged  on  the  other  line  unless 
a  strong  case  of  reasonableness  and  public  interest  is  shown  (Didcot 
By  v.  G.  W  By.  (No.  2)  (1897)  10  Ey.  &  Can.  Tr.  Cas.  9).  "If 
the  proposed  rate  involves  compulsion  upon  the  opposing  company  to 
accept  a  smaller  sum  than  it  is  itself  charging  between  the  points  on 
its  own  line,  which  now  forms  part  of  the  through  route,  or  if,  the 
termini  of  the  proposed  through  route  being  the  same  as  those  of  an 
existing  route,  entirely  in  the  hands  of  one  company,  a  lower  sum  is 
proposed  for  the  whole  through  rate  than  is  charged  by  the  company 
in  possession  of  the  existing  route,  other  considerations  arise.  In  the 
first  case,  to  sanction  the  through  rate  involves  an  interference  with 
the  legal  right  of  the  opposing  company  to  regulate  its  fares  within 
its  maximum.  In  the  second  case,  the  new  rate,  if  sanctioned,  may 
force  the  opposing  company  to  lower  its  own  rate  to  the  new  level, 
although  its  existing  rate  may  be  perfectly  reasonable.  Now,  it  is 
clearly,  in  my  opinion,  prima  facie  against  the  public  interest  to 
interfere  with  vested  legal  rights  unless  some  compensation  or 
equivalent  is  given ;  there  must  be  therefore  evidence  of  public  interest 
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and  reasonableness  in  favour  of  the  rate  and  route  adequate  to  out- 
weigh these  countervailing  considerations  "  (Collins,  J.,  at  p.  17). 
But  where  a  new  and  competing  route  is  opened,  through  rates  may  be 
ordered  with  respect  to  it  which  are  proved  to  be  reasonable  in  them- 
selves, even  though  the  higher  rates  previously  charged  on  the  older 
line  were  also  reasonable  regarded  as  non-competitive  rates  (G.  W. 
Ry.  v.  Dublin  &  8.  E.  Ry.  (1907)  13  Ry.  &  Can.  Tr.  Cas.  227). 

As  a  general  principle,  where  a  company  owns  a  link  in  two 
alternative  through  routes,  such  company  is  not  entitled  to  oppose  the 
ordering  of  a  lesser  through  rate  on  the  shorter  route  because  it 
anticipates  that  this  will  bring  down  the  rates  of  the  longer  route, 
always  provided  that  the  proposed  apportionment  does  not  infringe  the 
provisions  of  sub-section  9  as  to  mileage  rates  (see  note  (o) ).  But  the 
Commission  may  protect  the  interests  of  a  company  so  situated  to  the 
extent  of  apportioning  the  lower  rate  conditionally  on  the  applicant 
company  sending  at  least  a  fixed  minimum  of  traffic  by  the  shorter 
route  (Bast  &  West  Junction  Ry.  v.  G.  W.  Ry.  (1875)  2  Ey.  &  Can. 
Tr.  Cas.  147). 

In  considering  what  through  rates  shall  be  ordered,  one  of  the  chief 
matters  regarding  which  the  interest  of  the  companies  concerned  must 
be  considered  is  the  remuneration  which  each  company  will  receive, 
and  the  profit  which  it  will  obtain,  out  of  the  proposed  rates.  But 
where  the  earnings  of  a  company  per  truck  on  a  through  rate  for  coal 
are  not  less  than  its  average  earnings  per  truck  of  goods,  and  the 
general  earnings  on  coal  are  not  less  than  those  on  goods,  the  company 
cannot  object  that  its  portion  of  the  coal  rate  is  too  low  (Belfast 
Central  Ry.  v.  G.  N.  Ry.  (I.)  (No.  3)  (1882)  4  Ry.  &  Can.  Tr.  Cas.  159). 

Another  matter  in  respect  of  which  the  interests  of  the  company 
deserve  special  consideration  is  that  of  affording  to  it  the  natural 
advantages  which  accrue  from  the  possession  of  a  long  lead  (Plymouth, 
Devon-port  &  8.  W.  Junction  Ry.  v.  G.  W.  Ry.  (1899)  10  Ry.  &  Can. 
Tr.  Cas.  68,  Wright,  J.,  at  p.  72).  But  this  consideration  is  not,  of 
course,  in  itself  decisive.  There  may  be  cases  where  the  advantages 
of  the  mixed  route  are  so  great  that  through  rates  will  be  ordered 
upon  it  which  deprive  a  defendant  company  of  its  long  lead,  and 
compel  it  to  receive  traffic,  which  it  could  carry  wholly  on  its  own  line, 
at  a  point  but  a  few  miles  from  the  destination  (Caledonian  Ry.  v. 
N.  B.  Ry.  (No.  4)  (1880)  3  Ry.  &  Can.  Tr.  Cas.  403). 

When  the  Commission  has  fixed  a  through  rate  between  two  places, 
and  an  application  is  made  to  fix  a  through  rate  from  one  of  those 
places  to  a  place  beyond  the  other  which  is  reached  by  way  of  it,  the 
Commission  starts  with  the  consideration  that  every  member  of  the 
public  has  a  vested  right  to  the  existing  through  rate  between  the 
places  for  which  it  was  fixed,  and  the  question  whether  the  proposed 
through  rate  is  reasonable  depends  on  whether  the  difference  between 


FACILITIES  AND   UNDUE  PBEFEBENGE.  517 

the  proposed  rate  and  the  fixed  rate  affords  a  reasonable  remuneration 
for  the  haulage  over  the  increased  distance  (Belfast  Central  By.  v. 
G.  N.  Ry.  (I.)  (No.  2)  (1880)  3  Ey.  &  Can.  Tr.  Cas.  419).  The  fact  that 
a  certain  through  rate  is  in  existence— for  instance,  a  through  rate  for 
traffic  in  company's  wagons — is  no  bar  to  an  application  for  a  rate 
which  is  applicable  to  another  subject-matter — for  instance,  traffic  in 
traders'  wagons  (Newry  &  Armagh  Ry.  v.  G.  N.  Ry.  (I)  (1877)  3  Ey.  & 
Can.  Tr.  Cas.  28). 

(3)  Facilities  for  through  traffic  in  relation  to  the  public  interest. — 
Before  any  facilities  can  be  ordered,  the  Commission  must  be  satisfied 
that  it  is  in  the  public  interest  that  they  should  be  afforded.  There- 
fore, where  through  rates  for  certain  traffic  are  asked  for,  and  no  such 
traffic  in  fact  goes  by  the  proposed  route,  and  there  is  no  evidence  that 
the  public  desire  that- the  route  should  be  used  for  such  traffic,  the  rates 
will  not  be  ordered  (Belfast  Central  Ry.  v.  G.  N.  Ry.  (I.)  (No.  2)  (1882) 
4  Ey.  &  Can.  Tr.  Cas.  159,  at  p.  168).  When  a  private  trader  applies 
for  a  through  rate  which,  prima  facie,  would  merely  benefit  himself, 
he  cannot  rely  for  proof  of  public  interest  on  such  general  considera- 
tions as  that  it  is  in  the  public  interest  that  railway  rates  should  be 
low  (Brunnert  Mond  v.  Cheshire  Lines  Committee  (1909)  14  Ey.  &  Can. 
Tr.  Cas.  124).  The  legitimate  interest  of  the  railway  companies  from 
whom  the  rates  are  demanded  are  a  matter  which  requires  con- 
sideration in  reference  to  the  public  interest.  Thus,  the  setting  up  of 
an  unhealthy  as  opposed  to  a  healthy  competition  is  not  in  the  public 
interest  (Didcot  Ry.  v.  G.  W.  Ry.  (No.  2)  (1897)  10  Ey.  &  Can. 
Tr.  Cas.  9,  Collins,  J.,  at  p.  17);  nor  can  it  be  in  the  interest  of  the 
-public  that  railway  companies  should  be  destroyed  or  starved  (Brunner, 
Mond  v.  Cheshire  Lines  Committee,  supra,  A.  T.  Lawrence,  J., 
at  p.  128). 

But  while  cases  may  arise  in  which  a  company  can  identify  the 
interests  of  the  public  with  its  own  interests  so  as  successfully  to 
resist  through  rates  on  this  ground  alone,  it  cannot  rely  on  the  incon- 
venient consequences  to  itself  and  incidentally  to  others  of  granting 
the  through  rates  a-s  proof  of  a  public  interest  which  will  justify  their 
refusal  when  the  proposed  rates  and  route  are  not  in  themselves 
unreasonable.  Thus,  when  the  Commission  decides  that  a  proposed 
through  rate  is  reasonable  in  itself  (on  which  question  the  inconvenience 
to  the  company  would  be  material)  and  that  it  is  in  the  public  interest 
that  use  should  be  made  of  the  route,  the  fact  that  the  traffic  had 
hitherto  been  the  traffic  of  one  company,  but  must,  if  the  through 
rates  are  granted,  become  traffic  in  respect  of  which  other  companies 
must  be  consulted  in  all  questions  of  rates,  is  not  a  fact  which  can  be 
urged  as  proof  that  the  proposed  rates  are  not -in  the  public  interest 
(Didcot  Ry.  v.  G.  W.  Ry.  and  L.  &,  S.  W.  Ry.  (1896)  9  Ey.  &  Can. 
Tr.   Cas.  210).     And  if  through  rates  are  sought  which  are  in  them- 


518  FACILITIES  AND   UNDUE  PBEFEBENOE. 

selves  a  reasonable  facility  over  a  reasonable  route  shorter  than  the 
existing  route,  a  respondent  company  cannot  rely  on  the  smallness  of 
the  anticipated  through  traffic,  and  the  fact  that  ho  time  will  be  gained 
by  using  the  proposed  route,  as  establishing  a  public  interest  adverse  to 
the  granting  of  the  rates  (Central  Wales  By.  v.  L.  &  N.  W.  By.  and 
G.  W.  By.  (1883)  4  By.  &  Can.  Tr.  Cas.  211).  But  where  a  proposed 
through  rate  will  have  the  effect  of  raising  a  long-established  rate  and 
unsettling  interests,  distinct  from  those  of  the  railway  companies, 
which  depend  upon  it,  the  public  interest  may  properly  be  invoked  to 
prevent  the  ordering  of  the  rates,  unless  the  applicant  company  can 
show  that  the  existing  rate  fails  to  give  it  a  fair  return  (G.  N.  By.  (I) 
v.  Belfast  Central  By.  (1880)  3  By.  &  Can.  Tr.  Cas.  411;  see  also  Port 
of  London  Authority  v.  M.  By.  (1912)  15  ib.  23). 

While  no  state  of  facts  could  exist  which  would  preclude  the 
possibility  of  a  defendant  company  establishing  that  proposed  through 
rates  are  not  a  facility  in  the  public  interest,  there  are  certain  matters 
which,  when  established  in  fact,  have  come  to  be  recognised  as  afford- 
ing a  strong  prima  facie  case  that  that  which  is  asked  is  desirable  in 
the  public  interest.  Thus,  where  an  applicant  shows  that  the  through 
rates  which  he  seeks  are  rates  at  the  sum  of  the  existing  local  rates — 
(in  other  words,  that  he  is  asking  merely  for  through  booking — a  strong 
presumption  arises  that  what  he  asks  is  both  reasonable  and  in  the 
public  interest.  As,  however,  the  Commission  could  grant  a  through 
fate  of  this  kind  under  the  Act  of  1854,  this  matter  does  not  fall  to  be 
discussed  here,  but  is  discussed  in  title  CXLIII,  note  (d)  (ii). 

A  similar  presumption  arises  where  it  is  shown  that  the  through 
rates  are  sought  for  the  purpose  of  opening  or  keeping  open  an  alter- 
native route  between  two  places.  "  The  public  interest  is  not  merely 
in  the  best  route;  that  is  sufficiently  provided  for  by  the  condition  as 
to  a  reasonable  route;  it  may  arise  in  various  ways,  and  it  must  always 
be  a  question  of  fact  arising  under  the  circumstances  of  each  particular 
case.  Prima  facie,  I  think  it  is  the  interest  of  the  public  that  there 
should  be  at  least  two  routes  open  between  any  two  given  places,  pro- 
vided that  those  routes  are  practically  independent  of  one  another, 
fairly  alternative,  and  reasonably  calculated  to  keep  one  another  in 
check.  Mere  paper  competition  would  not  be  for  the  public  interest,  - 
nor  would  such  competition  be  for  the  interest  of  the  public  if  it  could 
only  be  maintained  on  terms  ruinous  to  one  or  both  of  the  competing 
companies.  Healthy  competition,  such  as  I  have  described,  would  be 
generally  in  the  public  interest,  and  at  any  rate  there  would  certainly 
be  a  presumption  in  its  favour,  which  it  would  be  for  the  company 
alleging  that  it  was  not  in  the  public  interest  to  displace  by  evidence  ' ' 
(G.  W.  By.  v.  Severn  &  Wye  By.  (1886)  5  By.  &  Can.  Tr.  Cas.  170, 
Mr.  Commissioner  Miller,  at  p.  193).  The  view  expressed  in  this 
passage  has  been  consistently  followed  (Plymouth,  Devonport  &  S.  W. 
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Junction  Ry.  v.  G.  W.  Ry.  (1899)  10  Ey.  &  Can.  Tr.  Cas.  68,  Wright, 
J.,  at  p.  72;  L.  &  Y.  Ry.  v.  Hull  &  Bamsley  Ry.  (1912)  15  ib.  59,  Sir 
J.  Woodhouse,  atp.  66;  Glenavon  Garu  Collieriesv.  Rhondda,&  Swansea 
Ry.  (1916)  16  ib.  65).  Of  course  the  presumption  is  merely  that  it  is 
in  the  public  interest  that  through  traffic  should  go  by  the  proposed 
route;  the  applicant  is  still  bound  to  prove  that  the  route  and  the  rate 
which  he  proposes  are  reasonable  in  themselves  (Brunner,  Mond  v. 
Cheshire  Lines  Committee  (1909)  14  Ey.  &  Can.  Tr.  Cas.  124). 

(j)  "  And  whether,  having  regard  to  the  circumstances,  the  route 
■proposed  is  a  reasonable  route." — The  reasonableness  of  the  route 
over  which,  or  the  place  at  which,  facilities  are  sought  is,  of  course,  a 
matter  proper  and  necessary  to  be  considered  by  the  Commission  when 
the  application  is  under  the  Act  of  1854,  but  it  cannot  assume  a  greater 
importance  than  one  of  those  matters  on  the  general  balance  and 
aspect  of  which  the  Commission  has  to  determine  whether  the  pro- 
posed facilities  are  reasonable.  For  the  granting  of  through  rates,  the 
Commission  must  be  satisfied,  as  an  independent  issue  which  if  found 
in  the  negative  is  fatal  to  the  application,  that  the  proposed  route  is 
reasonable.  In  this  sense,  therefore,  the  issues  are  different  according 
as  an  application  for  facilities  is  under  the  Act  of  1854  or  the  Act 
of  1888. 

A  reasonable  route  is  not  necessarily  the  best  route  between  two 
places ;  had  such  a  test  been  adopted,  the  Act  would  have  failed  to 
secure  the  advantages  of  a  plurality  of  routes.  "  The  natural  right 
of  the  company  which  first  gets  hold  of  the  traffic  is  to  carry  it  as  far 
as  it  can  on  its  own  line,  and  there,  at  the  point  which  is  most  con- 
venient to  itself,  to  hand  it  over  to  the  company  which  has  to  forward 
it.  But  the  Act  says  that  they  are  not  to  be  called  upon  to  forward  it 
at  a  compulsory  through  rate  unless  we  find,  as  a  matter  of  fact,  that 
the  route  is  a  reasonable  route.  But  then  it  is  '  a  '  reasonable  route, 
not  '  the  '  reasonable  route  (which  is  required  for  the  idea  that-  we 
are  only  to  grant  a  through  rate  in  the  case  of  the  best  route).  It  is 
sufficient  that  it  should  be  such  a  route  as  we  might  fairly  expect, 
other  things  being  equal,  a  substantial  portion  of  the  traffic  to  go  by ; 
neither  unnecessarily  long  nor  unreasonably  complicated,  nor  having 
any  other  decided  disqualification.  But  certainly  it  need  not  be  the 
best  route.  In  fact,  I  think  in  the  majority  of  eases  in  which  through 
routes  have  been  granted,  there  was  already  an  existing  route  which 
was  at  least  equally  good  "  (G.  W.  Ry.  v.  Severn  &  Wye  Ry.  (1886-7) 
5  Ey.  &  Can.  Tr.  Cas.  170,  Mr.  Commissioner  Miller,  at  p.  191).  If 
a  route  be  reasonable  in  itself,  it  is  not  open  to  a  company  to  contend 
that  it  is  in  fact  unreasonable  because  it  consists  of  lines  belonging  to 
different  companies  (Swindon  dt  Marlborough  Ry.  v.  G.  W  Ry.  and 
L.  &  S.  W.  Ry.  (1884)  4  Ey.  &  Can.  Tr.  Cas.  349).  "  The  Traffic  Act 
of  1854,  and  the  Eegulation  of  Eailways  Act,  1873  (now  the  Eailway 
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and  Canal  Traffic  Act,  1888),  make  it  clear  to  have  been  the  intention 
of  Parliament  that,  where  you  have  a  railway  route  between  two 
places,  it  shall  make  no  difference,  or  as  little  difference  as  possible 
under  the  circumstances,  as  regards  the  facilities  to  be  given  for  the 
sending  of  traffic  from  one  of  those  places  to  the  other,  whether  that 
railway  route  belongs  to  a  single  company  or  belongs  to  two  or  more 
companies  "  (G.  W.  Ry.  v.  Severn  &  Wye  Ry.,  supra,  Sir  P.  Peel,  at 
p.  174).  But  where  it  was  sought  to  compel  a  company  by  means  of 
compulsory  through  rates  to  exercise  running  powers  in  respect  of  coal 
traffic  over  a  line  on  which  it  did  not  exercise  its  right  of  sending  coal 
trains,  and  for  the  use  of  which  it  had  to  pay  the  owning  company  all 
receipts  less  a  percentage  for  working  expenses,  the  Commission  held 
that,  in  view  of  the  conditions  of  working,  the  route  was  not  a  reason- 
able route  (Severn  &  Wye  Ry.  v.  G.  W.  Ry.  (1886)  5  Ey.  &  Can.  Tr. 
Cas.  156).  Where  through  rates  are  proposed  on  a  route  which 
includes  a  short  line  of  a  company  which  has  a  long  lead  on  an 
alternative  line,  a  substantial  case  as  to  public  interest  and  the 
reasonableness  of  the  proposed  route  must  be  established  to  deprive 
the  company  of  its  natural  advantage,  but  such  a  route  is  not 
necessarily  unreasonable,  however  disproportionate  the  leads  of  the. 
respective  companies  upon  it  (see  note  (j)  (2)  above).  But  a  proposed 
route  may  be  unreasonable  in  view  of  the  unsuitable  character  of  the 
proposed  exchange  station  (Plymouth,  Devon-port  &  S.  W.  Junction 
Ry.  v.  G.  W.  Ry.  (1899)  10  Ry.  &  Can.  Tr.  Cas.  68),  though  this  point 
is  hardly  tenable  when  all  that  is  asked  is  a  through  rate  for  traffic 
already  existing  and  passing  over  the  line  in  question  (Stocksbridge 
Ry.  v.  G.  C.  Ry.  (1909)  13  Ry.  &  Can.  Tr.  Cas.  335).  When  a  com- 
pany objects  to  receive  through  traffic  for  which  through  rates  are 
asked,  on  the  ground  that  its  portion  of  the  proposed  through  route  is 
already  overcrowded,  it  is  open  to  the  Commission  to  consider  whether 
a  reasonable  alternative  route  for  the  traffic  is  available.  But  te 
establish  that  the  route  is  unreasonable  because  it  is  already  over- 
crowded it  must  be  shown,  not  merely  that  there  is  difficulty  in  deal- 
ing with  the  proposed  traffic,  but  that  its  presence  would  cause  an 
obstruction  (Dea-me  Valley  Ry.  v.  G.  N.  Ry.  (1914)  15  Ry.  &  Can. 
Tr.  Cas.  202). 

.  That  a  proposed  through  route  is  shorter  or  longer  than  an  existing 
route  cannot  conclude  the  question  of  reasonableness  one  way  or  the 
other  to  the  exclusion  of  other  considerations.  Where  the  proposed 
route  is  very  much  shorter  than  the  existing  route,  and  the  proposed 
through  rates,  though  lower  than  the  rates  charged  by  the  existing 
route,  give  a  higher  mileage,  charge,  a  strong  presumption  arises  that 
the  proposed  route  is  reasonable  (Central  Wales  Ry.  v.  G.  W.  Ry 
(1882)  4  Ry.  &  Can.  Tr.  Cas.  110).  But  a  route'  longer  than  the 
existing  route  may  be  reasonable,  even  though  it  includes  a  stretch  of 
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single  line,  if  it  has  other  compensating  advantages — for  instance  direct 
access  for  traffic  to  a  London  terminus  hitherto  closed  to  it  (Didcot 
By.  v.  G.  W.  and  L.  &  S.  W.  Rys.  (1890)  «By.  &  Can.  Tr.  Cas.  210). 
So  the  advantages  of  a  mixed  route  as  to  distance  and  accommodation 
may  be  such  as  to  justify  the  depriving  of  one  company  of  its  long  lead 
on  the  alternative  route  (Caledonian  By.  v.  N.  B.  Ry.  (No.  4)  (1880)  3 
By.  &  Can.  Tr.  Cas.  403).  But  where  an  applicant  company  having 
alternative  routes  for  merchandise,  on  the  longer  of  which  the  cost  of 
working  and  maintenance  was  double  that  of  the  shorter,  nevertheless 
proposed  the  longer  as  that  for  which  through  rates  should  be  ordered, 
merely  to  increase  its  own'  mileage  at  the  expense  of  the  other  forward- 
ing company,  the  route  was  held  to  be  unreasonable  (East  &  West 
Junction  By.  v.  G.  W.  By.  (1874)  1  By.  &  Can.  Tr.  Cas.  331).  In 
two  cases  in  Ireland  it  has  been  held  that,  where  alternative  routes 
existed,  the  longer  route  was  reasonable  in  cases  where  the  distance  to 
a  common  point  did  not  exceed  by  50  per  cent,  or  more  the  distance 
by  the  shorter  route  (G.  S.  A  W.  By.  v.  Dublin  &  S.  E.  By.  (1907)  13 
By.  &  Can.  Tr.  Cas.  176;  Dublin  Port  &  Docks  Board  v.  G.  S.  &  W 
By.   (1907)  ib.  209). 

(k)  "  Or  fix  such  other  rate  as  may  seem  to  the  Commissioners 
just  and  reasonable." — It  should  be  noted  that  the  Commissioners 
have  no  power  to  fix  a  route  other  than  that  proposed  in  the  applica- 
tion. Under  the  Act  of  1873  the  Commissioners  had  no  power  to  fix, 
except  by  consent,  a  rate  other  than  that  proposed  in  the  application. 
This  led  to  a  curious  result.  As  the  Commissioners  had  no  power  to 
vary  the  rate  proposed,  and  as,  prima  facie,  they  considered  that  a 
through  rate  was  a  facility  which  ought  to  be  granted,  they  took  the 
view  that,  unless  the  proposed  rate  was  prohibitively  high  or  unreason- 
ably low,  their  duty  was  to  order  it  whether  they  considered  it  a 
proper  rate  or  not,  giving  effect,  so  far  as  they  were  able,  to  their  view 
of  the  propriety  of  the  proposed  rate  in  the  apportionment  (see  G.  W 
By.  v.  Severn  &  Wye  By.  (1886-7)  5  By.  &  Can.  Tr.  Cas.  170,  at  p. 
175).  But  now  the  Commissioners  are  not  in  any  way  bound  to  alloy/ 
a  rate  which  is  not  in  itself  such  as  meets  with  their  approval. 

(I)  Subjection  6  is  a  sub-section  which  first  appeared  in  the  Act  of 
1888.  It  is  consequent  upon  the  permission  accorded  by  the  section 
to  a  "person"  other  than  a  "  company"  to  apply  for  through  rates 
and  the  provisions  of  sub-section  1  which  dispense  such  a  "  person  " 
from  the  obligation  to  apportion  the  proposed  rate  in  his  application. 
In  such  a  case  the  application  may  be  in  a  form  which,  even  if  all  the 
companies  concerned  assent  to  it,  leaves  the  apportionment  undeter- 
mined. The  Commission  is,  therefore,  given  jurisdiction  to  apportion 
such  a  rate  if  the  companies  cannot  agree  to  its  apportionment,  not- 
withstanding that  all  the  companies  agree  to  the  rate. 
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(to)  Retrospective  Apportionment. — Such  an  apportionment  is  pos- 
sible in  cases  where  the  application  to  the  Commission  is  to  order  a 
through  rate,  and  the  defendant  companies  do  not,  within  the  pre- 
scribed period,  object  to  the  rate,  but  one  or  more  of  them  objects  to 
the  apportionment,  or,  if  the  applicant  be  a  "person,"  all  such  com- 
panies do  not  agree  between  themselves  to  an  apportionment  (see 
note  (I) ).  The  prescribed  period  runs  from  the  date  of  the  applicant's 
written  notice;  such  a  notice  is  therefore  essential  to  a  retrospective 
apportionment,  and  if  a  particular  notice  is  invalid,  time  does  not  begin 
to  run,  and  the  Commission  has  no  jurisdiction  to  make  an  apportion- 
ment with  retrospective  effect  from  the  date  of  that  notice  (Forth 
Bridge  and  N.  B.  Rys.  v.  G.  N.  Ry.  of  Scotland  (1899-1900)  11  Ey.  & 
Can.  Tr.  Cas.  14). 

In  the  case  of  Forth  Bridge  and  N.  B.  Rys.  v.  G.  N.  Ry.  of  Scot- 
land and  Caledonian  Rys.  (  (1897-8)  11  Ey.  &'Can.  Tr.  Cas.  1)  an  appli- 
cation was  made  to  apportion  existing  agreed  rates,  that  is  to  say 
current  rates,  not  rates  agreed  as  a  result  of  a  notice  to  fix.  In  such 
a  case  no  apportionment  could  be  retrospective,  for  there  is,  ex 
hypothesi,  no  "  written  notice  of  the  proposed  through  rate  .  and 

the  route  "  as  required  by  sub-section  1,  nor  can  there  be  any 
"objection"  to  rate  or  route  as  required  by  sub-section  2.  For  if 
there  be  either  an  application  to  fix,  or  an!  objection,  the  rates  in 
question  are  not  "  agreed  on,"  and  no  rates  exist  which  could  be 
apportioned  (Lord  Trayner,  Forth  Bridge  and  N.  B.  Rys.  v.  G.  N.  of 
Scotland  and  Caledonian  Rys.,  supra.,  at  p.  9).  Therefore  if  such  an 
application  comes  on  for  hearing  (assuming  this  to  be  possible)  there 
cannot  exist  either  a  notice  to  fix  or  an  objection.  But  the  "  pre- 
scribed period  "  runs  solely  in  connection  with  these  notices,  and 
cannot  run  in  their  absence,  and  retrospective  apportionment  depends 
on  the  prescribed  period  having  run.  The  question  thus  arises,  If 
there  be  jurisdiction  to  apportion  an  "  agreed  on"  through  rate,  and 
that  jurisdiction  is  not  founded  on  sub-section  6,  as  clearly  it  cannot 
be,  on  what  provision  of  the  section  does  it  rest?  It  is  to  be  noted  that 
in  the  last-cited  case  the  Commission,  sitting  in  Scotland,  entertained 
such  an  application,  and  did  not  consider  it  beyond  jurisdiction,  and 
the  decision  has  not  been  formally  overruled.  But  is  is  submitted 
that  the  complete  answer  to  this  question,  and  to  the  difficulties  stated 
above,  is  afforded  by  the  decision  of  the  Court  of  Appeal  in  Manchester 
Ship  Canal  Co.  v.  L.  &  N.  W  Ry.  (  (1910-11)  14  Ey.  &  Can.  Tr.  Cas. 
141)  that  the  Commission  has  in  truth  no  jurisdiction  to  apportion  an 
"  agreed  on  "  through  rate. 

(w)  The  Pi-inciples  of  Apportionment. — The  jurisdiction  to  appor- 
tion is  a  discretionary  jurisdiction — a  jurisdiction  to  apportion  in  "  con- 
sideration of  all  the  circumstances  of  the  case."  The  Commission  has 
no  jurisdiction  to  apportion  a  through  rate  existing  by  agreement  (see 
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note  (m)  above),  and  a  statute  which  gives  a  company  a  right  to  a 
certain  fixed  apportionment  is  enforceable,  not  under  the  jurisdiction 
of  the  Commission,  but  by  action  at  law.  If,  however,  the  company 
entitled  to  the  statutory  apportionment  claims  apportionment  by  the 
Commission,  it  waives  its  statutory  right,  and  can  claim  that  which 
the  Commission  is  alone  entitled  or  bound  to  afford  it,  namely,  a 
discretionary  apportionment.  "  Now,  I  demur  entirely  to  the  notion 
that  applications,  which  are  made  expressly  in  terms  of  the  Act  of 
1888,  can  be  turned  into  a  sort  of  declarator  that,  under  and  by  virtue 
of  a  different  Act  altogether,  the  applicants  are  entitled  to  have  all 
through  rates  apportioned  in  a  particular  way.  Our  jurisdiction  under 
the  Traffic  Act  is  a  purely  discretionary  one.  .  .  .  Now,  if  there  be 
some  other  Act  of  Parliament  prescribing  a  positive  arid  absolute  rule 
of  apportionment  for  all  traffic  passing  over  these  bridges,  it  is  obvious 
that  our  discretionary  jurisdiction  (and  we  have  no  other)  would  be 
entirely  displaced.  If  the  applicants  are  right  in  their  construction  of 
the  Forth  Bridge  Act  of  1878,  their  proper  course  was  not  to  come  to 
us,  but  to  bring  an  action  of  declarator  in  a  Court  of  law  "  (Forth 
Bridge  and  N.  B.  Rys.  v.  G.  N.  of  Scotland  Ry.  (1899-1900)  11  Ey.  & 
Can.  Tr.  Cas.  14,  Lord  Stormonth  Darling,  at  pp.  24-5).  But  the 
Commission,  in  the  above  case,  in  its  discretion,  gave  the  companies 
interested  in  the  Forth  Bridge  an  apportionment  on  a  bonus  mileage, 
in  view  of  the  cost  of  constructing  the  bridge,  equal  to  that  to  which 
they  claimed  a  statutory  right. 

Further,  the  discretion  of  the  Commission  is  not  fettered  by  the 
amount  of  the  maximum  local  rates  which  the  respective  companies 
are  entitled  to  charge  over  their  own  lines,  section  26  of  the  Act  of 
1888  being  in  these  terms: — Subject  to  the  provisions  in  the  last  pre- 
ceding section  contained  (i.e.,  the  section  relating  to  through  rates), 
the  Commissioners  shall  have  full  power  to  decide  that  any  proposed 
through  rate  is  just  and  reasonable,  notwithstanding  that  a  less  amount 
may  be  allotted  to  any  forwarding  company  out  of  such  through  rate 
than  the  maximum  rate  such  company  is  entitled  to  charge,  and  to 
allow  and  apportion  such  through  rate  accordingly. 

Prima  facie,  the  Commission  regards  as  fair  and  reasonable  an 
apportionment  which  divides  the  through  rate  in  proportion  to  the 
existing  local  rates  of  the  companies  concerned  (G.  W.  Ry.  v.  Dublin  & 
8.  E.  Ry.  (1907)  13  Ey.  &  Can.  Tr.  Cas.  227,  Madden,  J.,  at  pp. 
235-6),  or  according  to  mileage,  after  deducting  terminals  (Severn  & 
Wye  Ry.  v.  G.  W.  Ry.  (1886)  5  Ey.  &  Can.  Tr.  Cas.  156,  Sir  F.  Peel, 
at  p.  166).  But  the  mere  fact  that  the  Commission  has  not  adopted 
the  mileage  basis  affords  no  ground  for- holding  that  it  has  misdirected 
itself  in  law  (Glenavon  Garu  Collieries  v.  Rhondda  Ry.  (1916)  16  Ey.  & 
Can.  Tr.  Cas.  65).  Circumstances  may  be  proved  which  necessitate 
the   adoption  of  some  other  basis   of  apportionment.      Such   circum- 
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stances  are,  of  course,  incapable  of  definition  or  limitation,  but  the 
cases  have  established  that  there  are  some  matters  to  which  the  Com- 
mission is  disposed  to  attach  considerable  weight. 

Firstly,  when  a  company  party  to  a  through  rate  has  a  very  short 
distance  of  the  route,  it  is  reasonable  that  it  should  have  more  in  pro- 
portion than  a  company  which  has  a  long  lead  (Severn  &  Wye  Ry.  v. 
G.  W.  Ry.,  supra,  Sir  F.  Peel,  at  p.  167).  And  this  consideration  is 
enforced  if,  over  the  short  line  in  question,  the  company  has  power  to 
charge  as  for  a  distance  greater  than  the  actual  distance  (Tal-y-Lynn-  v. 
Cambrian  Rys.  (1886)  5  Ey.  &  Can.  Tr.  Cas.  122;  Forth  Bridge  and 
N.  B.  Rys.  v.  G.  N.  of  Scotland  Ry.  (1899-1900)  11  ib.  14);  for  the 
powers  of  a  company  are  always  relevant  on  the  question  of  what  can 
be  required  of  it  as  a  reasonable  facility. 

Secondly,  when  the  granting  of  a  through  rate  compels  a  company 
to  carry  additional  traffic  over  a  line  already  .congested,  the  Commis- 
sion may  take  this  into  consideration  in  making  the  apportionment 
(Deame  Valley  Ry.  v.  G.  N.  Ry.  (1914)  15  Ey.  &  Can.  Tr.  Cas.  202, 
'Bankes,  J.,  at  p.  211). 

Thirdly,  where  a  proposed  through  rate  involves  the  loss  to  one  of 
the  respondent  companies  of  a  long  lead  on  an  alternative  route,  this 
is  a  matter  which,  so  far  as  it  causes  hardship,  may  be  considered  in 
the  apportionment.  "  They  (that  is  to  say,  a  company  so  situated) 
are  further  protected,  moreover,  whenever  a  proper  case  for  it  arises, 
by  the  power  which  we  have  of  dealing  with  the  apportionment  of  the 
rate  whenever  we  think  that  the  loss  of  the  longer  run  is  a  hardship 
for  which  the  respondent  company  ought  to  be  compensated.  I  may 
add  that  this  protection  we  have  already  given,  in  at  least  two  cases, 
to  the  Great  Western  itself,  where  we  thought  that,  although  it  was 
necessary  to  grant  a  route  which  to  a  certain  extent  competed  with 
the  route  previously  in  their  hands,  it  was  right  to  give  them  a  higher 
rate  per  mile  than  the  applicant  company  was  getting,  by  reason  of 
the  circumstance  that  they  lost  a  very  long  run,  and  were  left  with  a 
comparatively  short  link  "  (G.  W.  Ry.  v.  Severn  &  Wye-  Ry.  (1886) 
5  Ey.  &  Can.  Tr.  Cas.  170,  Mr.  Commissioner  Miller,  at  p.  196). 
The  cases  referred  to  are  Central  Wales. Ry.  v.  G.  W.  Ry.  (1882)  4 
Ey.  &  Can.  Tr.  Cas.  110,  at  p.  118),  and  L.  &  N.  W  Ry.  v.  G.  W.  Ry. 
(1885)  5  ib.  26). 

In  Glenavon  Garu  Collieries  v.  Rhondda  Ry.  (supra)  a  very  excep- 
tional question  of  apportionment  arose.  A  railway  company  had  given 
an  undertaking  in  Committee  on  one  of  its  private  Bills  that  it  would 
not  charge  more  than  a  halfpenny  per  ton  per  mile  for  coal.  This 
undertaking,  though  not  legally  binding,  it  had  always  honoured,  if 
necessary  by  giving  a  rebate  to  traders.  Through  rates  by  agreement 
existed  over  a  certain  route,  equal  in  gross  to  those  over  an  alternative 
route,  but  out  of  which  the  said  company,  in  performance  of  its  under- 
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taking,  allowed  a  rebate  of  twopence  per  ton.  The  companies  parties 
to  this  rate  gave  notice  to  increase  the  rate  by  twopence  a  ton,  which 
increase  they  were  unable  to  defend  before  the  Commission.  On  an 
application  by  the  colliery  company  to  fix  the  through  rates  at  the  pre- 
existing level,  the  Commission  made  the  order  requested,  and  held 
that,  there  being  nothing  illegal  in  a  company  making  a  voluntary 
rebate,  its  duty  was  to  ignore  the  rebate  altogether  in  fixing  the  rate, 
but  it  made  an  apportionment  which  in  fact  permitted,  and,  so  long 
as  it  honoured  its  undertaking,  compelled,  the  company  to  make  a 
rebate  and  yet  retain  all  that  the  other  company  contended  it  should 
have  in  gross.  On  appeal  it  was  argued  that  the  Commission  had  in 
fact  apportioned  the  rate  between  the  companies  and  the  traders, 
which  was  beyond  jurisdiction.  The  Court  of  Appeal  held  first,  that 
the  Commission:  had  properly  ignored  the  rebate  in  fixing  the  rate  and, 
secondly,  that  the  proper  apportionment  is  a  question  of  fact,  and 
(Phillimore,  L.J.,  doubting)  that  there  was  nothing  to  show  that  the 
Commission  had  applied  a  wrong  principle  of  law  in  fixing  the 
apportionment. 

(o)  Mileage  Bates. — The  mileage  rates  on  the  alternative  route,  to 
be  within  the  sub-section,  must  be.  charged  in  respect  of  traffic  carried 
for  its  whole  length  over  a  line  having  the  same  termini  as  the  pro- 
posed through  route  (Warwick  &  Birmingham  Canal  Co.  v.  Birming- 
ham Canal  Co.  (1877)  3  By.  &  Can.  Tr.  Cas.  113,  at  p.  122).  Further, 
the  sub-section  applies  only  where  a  company  which  works  a  portion 
of  the  proposed  through  route  is  in  a  position  to  make  a  legal  charge 
for  like  traffic  carried  by  another  line  between  the  termini  of  the  pro- 
posed through  route,  and  -such  company  does  in  fact  work  the  route. 
Sub-section  9  is,  I  think,  confined  to  companies  which,  besides 
having  part  of  a  through  route,  work  another  route  between  the  termini 
of  the  through  route,  and  are  in  a  position  to  make  a  legal  charge  for 
which  traffic  may  be  carried  from  end  to  end  of  it.  Such  companies 
became  liable  under  the  Traffic  Act  of  1873  to  be  forced  to  compete 
with  themselves,  and  to  be  made  partners  in  a  rate  by  the  through 
route  lower  than  they  charged  by  their  own  route ;  and  as  a  check 
upon  the  amount  of  a  proposed  through  rate,  where  it  might  operate 
unfairly,  it  was  provided  that  in  the  division  of  it  they  should  be 
entitled  to  such  a  sum  as  would  yield  them  a  rate  per  mile  equal  at 
least  to  what  they  were  getting  over  the  whole  distance  of  the  route 
which  was  in  their  own  hands.  That  was  done  to  mitigate  the  hard- 
ship of  their  having  to  compete  with  themselves"  (Forth  Bridge  and 
N.  B.  Rys.  v.  G.  N.  of  Scotland  (1899-1900)  11  Ey.  &  Can.  Tr.  Cas. 
14,  Sir  F.  Peel,  at  pp.  32-33).  The  Court  of  Session,  in  the  same  case, 
concurred  in  this  construction  of  the  sub-section ;  see  also  to  the  same 
effect  Mr.  Commissioner  Miller  (Plymouth  &  Dartmoor  Ry.  v.  G.  W 
Ry.  (1888-9)  6  Ey.  &  Can.  Tr.  Cas.  101,  at  p.  106);  Collins,  J.  (Man, 
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Chester  Ship  Canal  v.  M.  By.  (1897)  10  ib.  54,  at  p.  57);  A.  T. 
Lawrence,  J.  (L.  &  Y.  By.  v.  Hull  &  Barnsley  By.  (1912)  15  ib. 
59,  at  p.  63). 

(p)  The  sub-section  omitted  deals  with  the  application  of  the  sec- 
tion to  steamboat  services  worked  by  railway  companies,  and  is  dealt 
with  in  title  CXLIX. 


Undue  Preference  in  Regard  to  Group  Rates. 
(CXLV.)  (1)  Notwithstanding  any  provision  in  any  general 
or  special  Act  (a),  it  shall  be  lawful  for  any  railway  company, 
for  the  purpose  of  fixing  the  rates  to  be  charged  for  the 
carriage  of  merchandise  to  and  from  any  place  on  their  rail- 
way, to  group  together  (b)  any  number  of  places  in  the  same 
district,  situated  at  various  distances  from  any  point  of 
destination  or  departure  of  merchandise,  and  to  charge  a 
uniform  rate  or  uniform  rates  of  carriage  for  merchandise  to 
and  from  all  places  comprised  in  the  group  from  and  to  any 
point  of  destination  or  departure. 

(2)  Provided  that  the  distances  shall  not  be  unreasonable, 
and  that  the  group  rates  charged  and  the  places  grouped 
together  shall  not  be  such  as  to  create  an  undue  preference  (c). 

(3)  Where  any  group  rate  exists  or  is  proposed,  and  in 
any  case  where  there  is  a  doubt  whether  any  rates  charged 
or  proposed  to  be  charged  by  a  railway  company  may  not  be  a 
contravention  of  section  two  of  the  Railway  and  Canal  Traffic 
Act,  1854,  and  any  Acts  amending  the  same,  the  railway 
company  may,  upon  giving  notice  in  the  prescribed  manner, 
apply  to  the  Commissioners  (d),  and  the  Commissioners  may, 
after  hearing  the  parties  interested  and  any  of  the  authorities 
mentioned  in  section  seven  of  this  Act  (e),  determine  whether 
such  group  rate  or  any  rate  charged  or  proposed  to  be  charged 
as  aforesaid  does  or  does  not  create  an  undue  preference. 
Any  persons  aggrieved,  and  any  of  the  authorities  mentioned 
in  section  seven  of  this  Act,  may,  at  any  time  after  the  making 
of  any  order  under  this  section,  apply  to  the  Commissioners 
to  vary  or  rescind  the  order  and  the  Commissioners,  after 
hearing  all  parties  who  are  interested,  may  make  an  order 
accordingly.      (Railway  and  Canal  Traffic  Act,  1888,  s.  29.) 

(a)  "  Notwithstanding  any  provision  in  any  general  or  special  Act." 
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— So  far  as  general  Acts  are  concerned,  the  principal  provisions  which 
would,  in  the  majority  of  cases,  be  offended  by  grouping  are  section  2 
of  the  Act  of  1854  and  section  27  of  the  Act  of  1888,  that  is  to  say, 
the  provisions  as  to  undue  preference.  Grouping,  which  involves 
exacting  the  same  charge  for  different  distances,  could  not  infringe 
the  provisions  of  the  Equality  Clause,  which  operate  only  when 
different  charges  are  made  for  the  same  distance. 

But  such  immunity  against  committing  a  breach  of  some  other 
Act  as  is  given  to  a  company  which  has  recourse  to  grouping  is  con- 
fined to  places  within  the  group:  it  cannot  enlarge  the  company's 
rights  in  connection  with  matters  arising  outside  the  group,  and  not 
relating  thereto.  "  The  clause,  no  doubt,  declares  that  such  rate 
might  be  fixed,  '  notwithstanding  any  provision  in  any  general  or 
special  Act ' ;  but  I  do  not  think  that  declaration  can  affect  any 
mileage  rate  which  is  not  converted  into  a  gross  rate  by  the  grouping. 
The  object  of  the  clause  is  to  enable  railway  companies  to  relieve 
themselves  of  complaints  and  claims,  in  respect  of  unequal  mileage 
rating,  from  traders  at  different  termini,  by  grouping  these  termini 
together,  abolishing  mileage  rates,  and  substituting  a  uniform  gross 
rate.  That  procedure  can,  in  my  opinion,  have  no  practical  effect 
upon  the  rate  charged,  under  express  statutory  provisions,  for  the 
conveyance  of  traffic  to  any  terminus  which  is  not  included  in  the 
group"  {Davis  v.  Tuff  Vale  By.  [1895]  A.  C.  542,  Lord  Watson,  at 
pp.   554-5). 

(b)  "  To  group  together." — See  note  (d)  below. 

(c)  "Shall  noi  be  such  as  to  create  an  undue  preference." — A 
technical  construction  of  these  words  would  have  made  the  whole 
section  abortive,  for  there  was  nothing  illegal  in  grouping  prior  to  the 
Act  of  1888  so  long  as  the  grouping  did  not  involve  an  undue  pre- 
ference, and,  therefore,  if  the  ordinary  standard  of  undue  preference 
had  been  adopted  in  the  consideration  of  grouping,  nothing  could  have 
been  held  permissible  which  was  not  so  before  the  Act  was  passed. 
"  As  to  section  29  of  the  general  Act  of  1888  with  regard  to  grouping 
.  .  .  the  measure  of  undue  preference,  where  there  is  a  group  rate 
which  ,is  justified  on  grounds  of  commercial  convenience,  must  be 
different  from  that  applicable  where  no  such  rate  exists.  I  do  not 
mean  to  say  it  is  impossible  to  draw  any  line  where  one  kind  of  measure 
begins  and  the  other  ought  to  end,  but  unless  a  much  more  liberal 
interpretation  is  put  on  what  the  companies  do  in  the  way  of  charging 
differential  rates  in  the  case  of  group  rates  than  in  the  case  of  rates 
which  are  not  grouped,  the  group  section  (2),  which  undoubtedly 
recognises  the  commercial  need  of  grouping,  would  be  of  no  use 
(North  Lonsdale  Iron  and  Steel  Co.  v.  Fumess  By.  (1891)  7  Ry.  & 
Can.  Tr.  Cas.  146,  Wills,  J.,  at  p.   152). 

Grouping   was  not   unknown  before  the  Act  of  1888,   nor  was  it 
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necessarily  an  undue  preference  under  all  circumstances.  Thus  the 
division  of  the  district  served  by  a  railway  into  areas,  in  respect  of 
each  of  which  a  reduced  charge  was  made  if  full  train  loads  were  sent 
into  it,  was  held  not  to  be  an  undue  preference,  even  though  the 
division  prejudiced  one  trader  more  than  another  (Ransome  v.  Eastern 
Counties  Ry.  (No.  2)  (1858)  1  Ey.  &  Can.  Tr.  Cas.  109).  And,  in 
reference  to  a  through  rate  from  sidings  two  or  three  miles  apart,  the 
Commission  said :  — ' '  It  is  enough  if  places  that  are  practically  in  the 
same  district  have  the  same  rate,  but  as  a  district  must  have  an  area 
of  some  extent,  there  will  be  some  points  in  it  that  are  nearer  than 
others  to  the  common  destination."  (Lloyd  v.  Northampton  &,  Banbury 
Junction  Ry.  (1878)  3  Ey.  &  Can.  Tr.  Cas.  259,  at  p.  263).  But  the 
grouping  of  a  coalfield  extending  laterally  for  twenty  miles  was  held 
to  be  an  undue  prejudice  of  the  colliery  owners  nearest  to  ports  to 
which  the  coal  was  sent,  in  spite  of  weighty  evidence  that  the  grouping 
was  in  the  public  interest  and  had  the  approval  of  the  colliery  com- 
panies generally  (Denaby  Main  Colliery  Co.  v.  M.  S.  &  L.  Ry.  (1880) 
3  Ey.  &  Can.  Tr.  Cas.  426). 

It  cannot  be  said  that  the  Commission  has  regarded  grouping  with 
much  favour  since  the  Act  of  1888.  A  group,  consisting  of  four 
places,  eighteen,  twenty-seven,  twenty-eight,  and  thirty-eight  miles 
distant  respectively,  from  the  junction  with  the  line  by  which  their 
products  reached  the  common  market,  was  held  an  undue  prejudice  of 
the  traders  situated  at  the  nearest  place,  but  the  grouping  of  the  other 
three  places  was  held  to  be  reasonable  (North  Lonsdale  Iron  &  Steel 
Co.  v.  Furness  Ry.,  supra),  and  a  grouping  of  three  Irish  ports  with 
respect  to  certain  inland  towns  was  held  an  undue  prejudice  of  one 
such  port,  not  situated  in  a  place  of  natural  advantage,  which  sustained 
a  loss  of  mileage  advantage  of  fourteen  miles  by  the  grouping  (Carrick- 
fergus  Harbour  Commissioners  v.  Belfast  &  Northern  Counties  Ry. 
(1897)  10  Ey.  &  Can.  Tr.  Cas.  74).  In  another  case,  two  ports  were 
grouped  by  which  one  lost  its  geographical  advantage  to  the  common 
point  of  about  one-fifth  in  mileage.  It  was  contended  that  the  rates 
at  the  port  with  the  longer  mileage  were  necessarily  kept  down  by 
reason  of  competition,  but,  in  the  absence  of  any  satisfactory  evidence 
that  the  same  mileage  rate  could  not  properly  be  applied  to  the  shorter 
route,  the  Commission  held  that  the  grouping  was  an  undue  preference 
of  traders  using  the  longer  route  (Timm  v.  N.  E.  Ry.  (1901)  11  Ey.  & 
Can.  Tr.  Cas.  214).  But  a  grouping  of  two  places  one  of  which  was 
eleven  miles  nearer  to  the  common  market  than  the  other  was  held 
good  in  Pickering  Phipps  v.  L.  &,  N.  W.  Ry.  ( (1891-2)  8  Ey.  &  Can. 
Tr.  Cas.  83,  Wright,  J.,  at  pp.  87-8),  and  equal  rates  to  London  from 
places  one  of  which  was  sixty-nine  miles  nearer  to  it  than  the  other 
was  held  not  to  involve  an  undue  preference  in  Castle  Steam  Trawlers 
v.   G.   W.  Ry.  ((1908)  13  Ey.   &  Can.  Tr.   Cas.   145),  on  the  ground 
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that  the  existing  rates  from  the  nearer  place  were  not  excessive,  and 
the  rates  from  the  further  place  were  required  to  be  maintained  at 
their  existing  level  in  the  interests  of  the  public. 

There  is  no  finality  about  a  group,  even  though  it  has  received  the 
approval  of  the  Commission.  The  railway  company  may  dissolve  the 
group,  and  create  another  which  leaves  a  place  or  a  trader  outside, 
and  such  an  act  is  not  in  itself  an  undue  preference  (Millom  &  Askham 
Co.  v.  Fumess  By.  (1903)  12  Ey.   &  Can.  Tr.  Cas.  1). 

Bigham,  J.,  was  of  opinion  that  the  Commission  could  order  a 
railway  company,  which  was  before  it,  to  remove  an  undue  preference 
by  grouping,  if  undue  injury  to  itself  or  third  parties  was  not  to  be 
apprehended  (Abram  Coal  Co.  v.  G.  C.  By.  (1902-5)  12  Ey.  &  Can. 
Tr.  Cas.  125,  at  p.  135).  Of  course,  grouping  cannot  be  ordered  as  a 
reasonable  facility;  it  could  only  be  enforced  by  a  mandatory  injunc- 
tion issued  to  remove  an  undue  preference. 

(d)   "May  .  apply   to  the  Commissioners." — In  Davis  v.    Tafj 

Vale  By.  ([1895]  A.  C.  542,  at  p.  554),  Lord  Watson  stated  that  he 
doubted  whether  a  group  under  the  section  could  exist  unless  the 
application  to  the  Commission  allowed  by  this  sub-section  had  been 
made,  and  the  Commission  had  approved  of  such  grouping.  This 
view  is,  however,  inconsistent  with  every  one  of  the  eases  upon  the 
section  which  are  cited  in  the  previous  note.  In  none  of  those  cases 
had  such  an  application  been  made,  and  in  none  was  it  suggested  that 
the  company  could  not  claim  to  have  grouped  the  places  under  the 
powers  of  the  section.  It  is  true  that  sub-section  (1)  says  "  It  shall 
be  lawful  for  any  railway  company  .  .  to  group,"  and  that  such 
wording  is  consistent  with  the  view  that  some  deliberate  and  inten- 
tional act  must  be  done  by  the  company  to  create  a  group.  But  the 
words  are  not  alone  consistent  with  such  a  view,  and  the  cases 
certainly  seem  to  show  that  when  a  company  is  charged  with  undue 
preference  in  that  one  place  is  unjustifiably  charged  the  same  rate 
as  another  or  others  all  of  which  are  physically  capable  of  forming  a 
group,  it  may  justify  the  common  charge  on  the  ground  that  the 
places  form  a  group  within  the  section,  whether  or  not  the  common 
charge  results  from  a  deliberate  intention  to  create  a  group.  At  any 
rate  it  has  never  been  suggested  by  the  Commission  that  a  company 
must  establish  that  it  intended  to  create  a  group. 

In  re,  Toff  Yule  By.  ( (1900)  11  Ey.  &  Can.  Tr.  Cas.  89)  is  the  only 
reported  case  of  an  application  under  this  sub-section.  The  Com- 
mission refused  to  make  any  order,  on  the  ground  that  it  could  not  be 
certain  that  all  the  interests  concerned  were  before  it.  It  is  impossible 
to  read  the  judgment  of  Wright,  J.,  without  receiving  the  impression 
that  cases  in  which  the  Commission  will  make  an  order  of  this  kind 
must  be  extremely  rare. 

(e)  "Section  7  of  this  Act."— See  title  CXXXIX,  note  {a). 

T     T>    T  rtd 
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Facilities  and  Undue  Preference  in  Relation  to  the  Provisions 
of  Particular  Acts  of  Parliament. 

(CXLVI.)  Where  any  enactment  in  a  special  Act — 

(a)  Contains  provisions  relating  to  traffic  facilities,  undue 
preference,  or  other  matters  mentioned  in  section  two  of 
the  Eailway  and  Canal  Traffic  Act,  1854  (a),  or 

(b)  Eequires  a  company  to  which  this  part  of  this  Act 
applies  to  provide  any  station,  road,  or  other  similar  work 
for  public  accommodation  (b),  or 

(c)  Otherwise  imposes  on  a  company  to  which  this  part 
of  this  Act  applies  any  obligation  in  favour  of  the  public  or 
any  individual  (c), 

or  where  any  Act  contains  provisions  relating  to  private 
branch  railways  or  private  sidings  (d),  the  Commissioners  shall 
have  the  like  jurisdiction  to  hear  and  determine  a  complaint 
of  a  contravention  of  the  enactment  as  the  Commissioners 
have  to  hear  and  determine  a  complaint  of  a  contravention  of 
section  two  of  the  Eailway  and  Canal  Traffic  Act,  1854,  as 
amended  by  subsequent  Acts  (Eailway  and  Canal  Traffic  Act, 
1888,  s.  9). 

(a)  Obligation  created  by  Spatial  Act. — Statutory  enactments  may, 
of  course,  extend,  limit,  or  define  the  facilities  which  the  Commission 
has  jurisdiction  to  order  against  a  particular  railway  company.  The 
performance  of  obligations  cast  on  a  company  in  such  a  case  may  be 
enforced  under  this  section.  But  this  section  does  not  give  an 
exclusive  jurisdiction  to  the  Commission.  Nor  does  this  section 
jointly  with  section  6  of  the  Act  of  1854  (which  prevents  the  bringing 
of  an  action  for  the  contravention  of  the  provisions  of  the  traffic 
sections  of  the  Act  of  1854  (see  title  CLVI) )  have  such  an  effect. 

The  special  Act  may,  prc-prio  vigore,  have  •  this  effect,  but  a 
provision  in  a  special  Act  giving  the  Commission  jurisdiction  to  decide 
whether  a'  company  had  failed  to  give  ' '  the  facilities  therein  provided 
for  "  does  not  by  these  words  give  an  exclusive  jurisdiction  to  the 
Commission.  If.  the  special  Act  imposes  duties  on  a  company,  such 
as  an  obligation  not  to  charge  in  excess  of  certain  rates,  the  breach  of 
which  may  not  amount  to  a  refusal  of  facilities,  the  Courts  will  not 
lightly  debar  a  party  aggrieved  from  prosecuting  his  claim  by  an  . 
action  at  law  {Barry  Ry.  v.  Taff  Vale  Ry.   [1895]  1  Ch.  128). 

But  the  jurisdiction  of  the  Commission  under  this  provision  is  the 
ordinary  jurisdiction  in  respect  of  facilities.  The  Commission  will  not 
make  declarations  of  abstract  rights,   but  may  require   an  applicant 
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to  put  forward  a  definite  scheme  'to  show  that  what  he  asks  is  reason- 
ably possible.  If  the  special  Act  gives  to  one  company  a  right  to 
■facilities  on  the  system  of  another  which  it  has  not  sought  to  exercise 
for  many  years,  the  Commission  will  consider  an  application  for  such 
facilities  in  the  light  of  the  time  which  the  company  entitled  has 
allowed  to  elapse,  and  .the  extent  to  which  circumstances  have  changed 
(G.  N.  By.  v.   G.   C.  Ry.   (1899)  10  Ry.   &  Can.  Tr.  Cas.  266). 

The  Act  of  1854  gave  the  Commission  no  jurisdiction  to  enforce 
obligations  cast  upon  railway  companies  by  their  special  Acts,  but 
indirectly  in  some  cases  the  Commission  was  enabled  to  do  so  under 
section  2  of  that  Act.  In  all  matters  of  facilities  the  powers  and 
obligations  of  the  companies  concerned  are  material  (see  title 
CXXXVII,  note  (b) ),  and  in  some  instances  it  was  held  that  a  com- 
pany's special  Act  had  imposed  obligations  upon  it  which  resulted  in 
its  being  bound  to  afford  facilities  under  section  2  which,  apart  from 
the  special  Act,  could  not  be  demanded.  "  That  Act  requires  facilities 
to  be  given  according  to  the  powers  of  railway  companies,  and  as 
special  railway  Acts  make  the  powers  of  some  companies  larger  than 
those  of  others,  so  they  also  extend  or  limit  the  facilities  they  give  to  the 
public,  and  thus  the  general  enactment  as  to  affordirig  facilities  has  to 
be  read  and  considered  with  reference  to  the  language  of  any  special 
clauses  regarding  them  "  (Tharsis  Sulphur  &  Copper  Co.  v.  L.  &  N .  W. 
Ry.  (1881)  3  Ey.  &  Can.  Tr.  Cas.  455,  at  p.  458).  So  a  company 
under  a  statutory  duty  to  provide  wagons  in  certain  cases  has  been 
ordered  to  provide  them  in  such  cases  as  a  reasonable  facility 
( Watkinson  v.  Wrexham,  Mold  &  Connah's  Quay  Ry.  (1877)  3  Ey.  & 
Can.  Tr.  Cas.  5,  164;  Same  v.  Same  {No.  3)  (1880)  3  ib.  446;  Tharsis 
Sulphur  &  Copper  Co.  v.  L.  &  N.  W.  Ry.,  supra).  But  not  every 
statutory  obligation  could  be  enforced  in  this  way;  the  obligation 
imposed  must  be  such  that  its  discharge  can  be  regarded  as  a  facility 
relating  to  receiving,  forwarding,  or  delivering  of  traffic.  In  Watkin- 
son  v.  Wrexham,  Mold  &  Cormak's  Quay  Ry.  (No.  3)  (supra)  the 
Commission  doubted  whether  a  statutory  obligation  imposed  on  the 
company  to  weigh  coal  could  be  enforced  as  a  facility. 

Of  course  the  special  Act  may,  by  apt  language,  override  all  the 
provisions  of  the  general  Act.  It  may  make  certain  facilities  so  much 
a  matter  of  right  that  the  Commissioners,  sitting  as  arbitrators,  have 
no  discretion  but  to  order  them,  though  in  the  case  in  which  this 
contention  was  set  up  the  Queen's  Bench  Division  overruled  it  (G.  W. 
Ry.  v.  Central  Wales  Ry.  (1884-5)  5  Ey.  &  Can.  Tr.  Cas.  1),  or  it  may 
oust  the  jurisdiction  of  the  Commissioners  under  section  9  absolutely, 
or  until  the  matter  in  dispute  has  been  in  arbitration  before  some 
other  tribunal,  though  here  also  this  contention  failed  in  the  cases 
in  which  it  was  set  up  (Taff  Vale  Ry.  v.  Barry  Docks  &  Rys.  (No.  2) 
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(1890)  7  Ey.  &  Can.  Tr.  Cas.  52;  Sheffield  District  By.  v.  G.  C.  By. 
(1909)  14  ib.  299).      - 

Cases  with  respect  to  through  traffic  or  undue  preference  decided 
under  the  section  under  discussion  are  not  common.  Special  Acts  are 
not  prone  to  declare  that  an  arrangement  shall  amount  to  an  undue 
preference  which  would  not  otherwise  be  so.  But  provisions  which 
compel  a  company  so  to  distribute  its  traffic  that  the  general  interests 
of  one  town  shall  not  be  preferred  to  those  of  another  are  of  this 
nature.  Dublin  Port  &  Docks  Board  v.  G.  S.  &  W.  By.  (  (1907)  13 
By.  &  Can.  Tr.  Cas.  209),  though  the  application  was  not  founded  on 
ithis  section,  is  a  case  where,  not  only  was  such  a  provision  considered, 
but  matters  relating  to  through  rates  and  grouping  under  a  private 
Act  were  also  in  question. 

(6)  "Like  jurisdiction." — The  jurisdiction  under  the  section  is  a 
"  like  jurisdiction  "  to  that  under  section  2  of  the  Act  of  1854,  which 
consists  essentially  in  ordering  or  forbidding  an  act  or  course  of 
conduct  on  considerations  which  always  involve  the  questions  of  what 
is  reasonable  and  in  the  public  interest.  It  can  hardly  be  doubted, 
therefore,  that  the  Commission  will  apply  to  this  sub-section  those 
considerations  which  it  has  applied  to  that  which  precedes  it,  namely, 
that  it  will  not  make  a  mere  declaration  of  right,  but  that  the  applicant 
must  make  clear  precisely  the  manner  in  which  he  proposes  that  the 
statutory  duty  should  be  carried  out  so  that  the  Commission  can  judge 
whether  what  he  asks  is  reasonable  and  expedient. 

By  section  16  of  the  Act  of  1888  where  the  work  ordered  is  a 
"  bridge,  sub-way,  or  approach,  or  any  work  of  a  similar  character," 
the  Commission  has  jurisdiction  to  make  the  order  conditional  upon 
the.  applicant  or  the  local  authority  paying  the  whole  or  a  part  of  the 
cost  of  the  work. 

(c)  "  Individual." — "  It  seems  to  me  that  the  word  '  individual  ' 
must  be  construed  as  extending,  not  merely  to  what  is  commonly 
called  an  individual  person,  but  to  a  company  or  corporation.  Sup- 
posing the  right  to  be  given  by  a  special  Act  of  Parliament  to  a  limited 
company,  it  seems  to  me  impossible  to  suppose  that  they  would  not  be 
within  the  word  '  individual. '  '  Individual  '  seems  to  me  to  be  any 
legal  person  who  is  not  the  general  public  "  (Wright,  J.,  G.  N.  By.  v. 
G.  C.  By.  (1899)  10  By.  &  Can.  Tr.  Cas.  266,  at  p.  275-6).  So  one 
railway  company  can  proceed  against  another  under  this  sub-section. 
Sheffield  District  By.  v.  G.  G.  By.  (  (1909)  14  By.  &  Can.  Tr.  Cas. 
299)  is  a  case  where  an  owning  company  proceeded  under  this  sub- 
section against  the  company  working  its  railway  in  respect  of  the 
latter's  failure  "  to  develop  through  and  local  traffic  "  in  the  manner 
provided  by  the  statutory  agreement.  Where,  however,  the  agree- 
ment contains  an  arbitration  clause  applicable  to  the  whole  matter  in 
dispute,  it  is  not  necessary  to  invoke  the  aid  of  this  sub-section,  but 
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application  may  be  made  to  the  Commission  under  section  8  of  the 
Eegulation  of  Eailways  Act,  1873,  and  section  15  of  the  Bailway  and 
Canal  Traffic  Act,  1888  (see  Mold  &  Denbigh  Ry.  v.  L.  &  N.  W.  By. 
(1916)  16  Ey.  &  Can.  Tr.  Cas.  40). 

(d)  The  provisions  of  this  part  of  the  section  are  not  confined  to 
enforcing  the  provisions  of  a  special  Act,  but  extend  to  those  of  "  any 
Act."  Thus,  where  a  railway  company  had  removed  the  connection 
to  a  private  siding,  the  Commission,  on  being  satisfied  that  the  siding 
was  made  under  the  powers  of  section  76  of  the  Eailways  Clauses  Act, 
1845,  ordered  it  to  be  restored  under  the  powers  of  the  provision  now 
under  discussion  (Portway  v.  Colne  Valley  &  Halstead  Ry.  (1891) 
7  Ey.  &  Can.  Tr.  Cas.  J02). 


Provisions  as  to  Equality  in  Respect  of  Steamship  Services 
Worked   by  Railway  Companies. 

(CXLVII.)  Where  a  company  is  authorised  (a)  to  build,  or 
buy,  or  hire,  and  to  use,  maintain,  and  work,  or  to  enter  into 
arrangements  for  using,  maintaining,  or  working  (b),  steam 
vessels  for  the  purpose  of  carrying  on  a  communication  between 
any  towns  or  ports,  and  to  take  tolls  in  respect  of  such  steam 
vessels  (c),  then  and  in  every  such  case  tolls  shall  be  at  all 
times  charged  to  all  persons  equally  and  after  the  same  rate 
in  respect  of  passengers  (d),  conveyed  in  a  like  vessel  passing 
between  the  same  places  under  like  circumstances  (e) ;  and  no 
reduction  or  advance  in  the  the  tolls  shall  be  made  in  favour  of 
or  against  any  person  using  the  steam  vessels  in  consequence 
of  his  having  travelled  or  being  about  to  travel  on  the  whole 
or  any  part  of  the  company's  railways,  or  not  having  travelled 
or  not  being  about  to  travel  on  any  part  thereof,  or  in  favour 
of  or  against  any  person  using  the  railway  in  consequence  of 
his  having  used  or  being  about  to  use,  or  his  not  having  used 
or  not  being  about  to  use,  the  steam  vessels  (/);  and  where  an 
aggregate  sum  is  charged  by  the  company  for  conveyance  of 
a  passenger  by  a  steam  vessel  and  on  the  railway,  the  ticket 
shall  have  the  amount  of  toll  charged  for  conveyance  by  the 
steam  vessel  distinguished  from  the  amount  charged  for  con- 
veyance on  the  railway  (g).  (Eegulation  of  Railways  Act,  1868, 
s.  16). 

(a)  "Authorised." — If  a  company  carries  on  a  steamboat  service 
without  authorisation,  the  question  whether  it  is  subject  to  this  pro- 
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vision  is  one  of  considerable  difficulty,  which  is  discussed  in  title  XXI, 
note  (a). 

(b)  "  Enter  into  arrangements  for  using,  maintaining,  or  working." 
— What  is  forbidden  is  the  unequal  treatment  in  any  respect  of  persons 
who  use  the  railway  steamboats,  and  the  unequal  treatment  of  persons 
in  respect  of  the  railway  fare  because  they  do  or  do  not  use  the 
company's  boats.  It  has  nothing  to  do  with  unequal  treatment  of 
one  steamboat  service  over  another  except  that  passengers  by  the 
railway  must  be  charged  the  same  fare  whether  they  use  the  company's 
steamers  or  those  of  some  other  shipowners.  So  in  Southsea  &  Isle 
of  Wight  Steam  Ferry  v.  L.  &  S.  W.  and  L.  B.  &  8.  C.  Bys.  (  (1876) 
2  Ey.  &  Can.  Tr.  Cas.  341)  the  applicant  could  not  rely  on  this  section 
because,  even  if  the  arrangement  between  the  railway  companies  and 
the  rival  steamboat  company  amounted  to  an  arrangement  for  working, 
yet  the  applicant's  ferry  was  neither  owned  nor  worked  by  the  com- 
panies. As  to  what  is  necessary  to  constitute  an  arrangement  for 
using  steam  vessels,  see  title  CXLIX,  note  (a).  But  such  an  arrange- 
ment, to  be  within  this  section,  must  be  one  by  which  the  railway 
company  is  empowered  to  take  tolls  for  the  sea  journey.  '  For  if  the 
authorisation  does  not  provide  for  such  taking  of  tolls,  the  arrange- 
ment is  not'within  the  words  of  the  section,  and  if  the  tolls  be  not  in 
fact  taken  by  the  railway  company,  the  section,  generally  speaking, 
cannot  operate  as  to  such  tolls,  because  the  definition  of  a  company 
in  section  2  of  the  Act  is  not  such  as  to  make  it  operative  against  a 
steamboat  company  with  which  an  arrangement  is  made.  A  reduction 
of  tolls  on  the  railway  in  consideration  of  a  person  having  used  the 
steam  vessels  might,  however,  be  within  the  section,  even  though  the 
railway  company  did  not  in  fact  collect  the  tolls  for  the  sea  journey 
(see  note   (e) ). 

(c)  "And  to  take  tolls  in  respect  of  such  steam  vessels." — See 
note  (6)  above. 

(d)  "  In  respect  of  passengers." — By  these  words  it  appears  that 
the  whole  section  is  confined  to  passenger  traffic. 

(e)  "  In  a  like  vessel  passing  between  the  same  places  under  like 
circumstances." — "  The  whole  of  the  section  plainly  applies  to  the 
state  of  facts  mentioned  in  the  commencement — that  is  to  say,  two 
vessels  of  the  like  nature,  plying  between  the  same  towns  or  ports, 
one  of  which  is  worked  by  a  railway  company — and  it  is  enacted 
for  the  purpose  of  securing  equality  of  treatment  as  between  two 
steam  packet  services  so  circumstanced.  It  is  sufficient  to  say  that 
this  state  of  facts  does  not  exist  in  the  present  instance.  There  are 
steam  vessels  owned  by  a  railway  company  plying  between  Fishguard 
and  Bosslare,  there  is  no  '  like  vessel  plying  between  the  same  places,' 
and  the  section  has  no  application,  either  in  letter  or  spirit,  to  the 
fares  under  consideration  in  the  case  before  us"  (Madden,  J.,  G.  W. 


FACILITIES  AND   UNDUE  PREFERENCE.  535 

By.  v.  Dublin  &  S.  E.  By.  (1907)  13  Ey.  &  Can.  Tr.  Cas.  227,  at 
p.  238).  Madden,  J.,  in  the  above  passage,  is  referring  in  particular 
to  the  provisions  which  forbid  a  railway  company  to  charge  less  to  a 
person  using  the  railway  in  consideration  of  his  having  used  or  being 
about  to  use  the  steamboats  worked  by  the  company.  No  doubt  this 
provision  makes  it  illegal  to  charge  more  for  the  railway  journey  to 
one  who  proceeds  by  a  vessel  independent  of  the  railway  company. 
But  the  general  provisions  as  to  equality  of  charge  for  the  sea  journey 
are  inapplicable  in  such  a  case.  The  fare  for  the  sea  journey  on  the 
railway  company's  boats  need  not  be  equal  to  that  charged  by  an 
independent  shipowner  whose  charges  are  completely  within  his  own 
discretion  (see  note  (6)  above).  But  the  words  of  this  section  are 
clearly  wider  than  the  words  ' '  passing  only  over  the  same  portion  of 
the  line  of  railway  "  in  section  90  of  the  Railways  Clauses  Act,  1845, 
and  it  may  be  that  this  section  would  apply  to  a  common  journey 
notwithstanding  that  the  final  termini  were  not  the  same  in  any  two 
cases. 

(/)  There  are  no  provisions  in  section  90  of  the  Railways  Clauses 
Act,  1845,  which  correspond  to  these  provisions. 

(g)  In  City  of  Dublin  Steam  Packet  Co.  v.  L.  &  N.  W  By.  (  (1881) 
4  Ry.  &  Can.  Tr.  Cas.  10)  a  breach  of  this  provision  was  proved,  but 
as  the  applicant  had  sustained  no  damage  the  Commission  refused  to 
make  any  order. 


Facilities  and  Undue  Preference  in  Respect  to  Steamship 
Services    Worked   by  Railway  Companies. 

(CXLVIII.)  The  provisions  of  section  two  of  the  Railway 
and  Canal  Traffic  Act,  1854  (a),  and  of  section  fourteen  of  the 
Regulation  of  Railways  Act,  1873,  and  of  any  enactments 
amending  and  extending  those  enactments,  shall  apply  to 
traffic  (b)  by  sea  in  any  vessels  belonging  to  or  chartered  or 
worked  by  any  railway  company,  or  in  which  any  railway 
company  procures  merchandise  to  be  carried,  in  the  same 
manner  and  to  the  like  extent  as  they  apply  to  the  land  traffic 
of  a  railway  company.  (Railway  and  Canal  Traffic  Act,  1888, 
s.  28). 

(a)  "Section  2  of  the  Bailway  and  Canal  Traffic  Act,  1854." — 
Section  31  of  the  Railways  Clauses  Act,  1863,  contained  these  words : 
"  The  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854,  so  far 
as  the  same  are  applicable,  shall  extend  to  the  steam  vessels  and  to 
the  traffic  carried  on  thereby."     The  words  "  steam  vessels  "  refer  to 
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the  steam  vessels  mentioned  in  section  30  of  that  Act,  which  is  in 
similar  terms  to  those  of  the  previous  title.  Section  16  of  the 
Eegulation  of  Bailways  Act,  1868,  the  first  part  of  which  appears  in 
the  previous  title,  re-enacted  these  words  so  that  they  became,  as  they 
had  not  been  before,  operative  whether  or  not  the  private  Acts  of  a 
particular  company  incorporated  the  provisions  of  the  Act  of  1863. 
The  Bailway  and  Canal  Traffic  Act,  1888,  repealed  this  portion  of 
section  16  of  the  Act  of  1868,  leaving,  however,  in  operation  section  31 
of  the  Act  of  1863  (see  title  XXI,  note  (a) ).  So  far  as  section  2  of 
the  Act  of  1854  is  concerned,  the  effect  of  the  above  enactments  and 
the  section  set  out  in  this  title  is  that  it  has  been  applicable  to  sea 
transit  by  steamers  owned  or  worked  by  a  railway  company,  by  the 
provisions  of  a  public  Act,  continually  since  1868.  It  follows  that  in 
the  case  of  vessels  belonging  to,  chartered,  or  worked  by  any  railway 
company,  or  in  which  it  procures  merchandise  to  be  carried,  it  is  bound 
to  afford  reasonable  facilities,  and  is  liable  to  be  restrained  from  unduly 
preferring  one  trader  who  uses  such  vessels  to  another. 

But  where  a  railway  company  enters  into  an  arrangement  with  a 
steamship  owner  for  the  exchange  of  through  traffic,  it  might  be 
thought  that  it  needed  neither  the  section  now  under  discussion,  nor 
any  of  those  above  discussed,  to  place  such  a  company  under  an 
obligation  not  to  prefer  unduly  such  shipowner  to  other  shipowners 
carrying  on  business  in  competition  with  him,  on  the  ground  that  the 
case  is  precisely  similar  to  that  which  arises  when  a  railway  company 
appoints  a  cartage  agent  for  collection  and  delivery  services.  Such 
an  agent  may  not  be  unduly  preferred  to  other  independent  carriers 
(see  title  CXL,  note  (d) ).  So  in  Southsea  &  Isle  of  Wight  Steam 
Ferry  Co.  v.  I;.  &  8.  W.  and  L.  B.  &  8.  C.  Rys.  (  (1876)  2  By.  &  Can. 
Tr.  Cas.  341)  the  railway  companies  had  entered  into  a  traffic  agree- 
ment with  a  steamship  company  which  the  applicants  alleged  to 
involve  an  undue  prejudice  to  them.  The  companies  justified  the 
alleged  undue  preference  on  one  of  the  recognised  grounds  on 
which  a  preference  can  be  justified,  namely,  a  difference  in  circum- 
stances between  the  competing  shipowners  which  justified  the  arrange- 
ment which  the  railway  companies  had  made.  This  case  purports  to 
be  decided  under  section  2  of  the  Act  of  1854,  but  it  was  decided 
subsequently  to  the  enactment  of  section  16  of  the  Eegulation  of 
Bailways  Act,  1868.  Napier  v.  G.  &  8.  W  Ry.  ( (1865)  1  By.  &  Can. 
Tr.  Cas.  292),  in  the  Court  of  Session,  is,  however,  an  authority 
against  this  view.  There  were,  indeed,  in  that  case  facts  which 
justified  the  alleged  preference  of  one  shipowner  over  the  other,  but 
the  Court  was  prepared  to  hold  that  the  Act  of  1854  had  no  application 
where  carriage  by  sea  was  in  question.  Of  course  it  could  not  be 
denied  that  the  acts  which  were  alleged  to  constitute  the  undue 
preference  took  place  on  land  and  prior  to  any  sea  transit.     If,  how- 
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ever,  this  view  is  right,  the  law  as  to  undue  preference  is  only 
applicable  to  such  a  case  in  virtue  of  section  16  of  the  Act  of  1868, 
and  now  section  28  of  the  Act  of  1888. 

(fa)  The  word  "  traffic  "  includes  passenger  traffic,  according  to  the 
definition  in  section  3  of  the  Regulation  of  Railways  Act,  1873,  which 
is  applied  to  the  Act  of  1888  by  section  55  of  the  latter.  But  the 
words  "  in  which  any  railway  company  procures  merchandise  to  be 
carried  "  must  exclude  from  the  operation  of  this  section  the  case  of 
a  vessel  in  which  a  railway  company  procures  to  be  carried  passengers 
only. 


Through  Rates  for  Rail  and  Sea  in  Respect  of  Steamship 
Services  Worked  by  Railway  Companies. 

(CXLIX.)  Where  a  railway  company  or  canal  company 
use,  maintain,  or  work,  or  are  party  to  an  arrangement  for 
using,  maintaining,  or  working  steam  vessels  for  the  purpose 
of  carrying  on  a  communication  between  any  towns  or  ports, 
the  provisions  of  this  section  (section  25  of  the  Eailway  and 
Canal  Traffic  Act,  1888)  shall  extend  to  such  steam  vessels, 
and  to  the  traffic  carried  thereby  (a)  (Eailway  and  Canal  Traffic 
Act,  1888,  s.  25). 

(a)  "Arrangements  for  using,  maintaining,  or  working." — See  title 
CXLVII,  note  (b).  A  mere  agreement  between  a  shipowner  and  a 
railway  company  for  through  booking  is  not  "  an  arrangement  for 
using  "  the  shipowner's  vessels  by  the  railway  company  so  as  to  give 
the  Commission  power  to  order  a  compulsory  through  rate  (Ayr 
Harbour  Ry.  v.  L.  &  8.  W  By.  (1881)  4  Ry.  &  Can.  Tr.  Cas.  81).  To 
be  an  "  arrangement ' '  within  the  section  the  agreement  must  be 
definite,  and  must  oblige  the  shipowner  to  ply  between  the  specified 
ports,  and  if  there  be  substantial  grounds  for  doubting  the  validity  of 
the  agreement,  or  the  agreement  is  about  to  expire,  the  Commission 
will  riot  order  through  rates  (Caledonian  Ry.  v.  Greenock  &  Wcmyss 
Bay  Ry.  (No.  2)  (1881)  4  Ry.  &  Can.  Tr.  Cas.  70).  An  agreement 
between  a  railway  company  and  an  individual  which  provides  that  the 
latter  shall  find  and  work  steamers,  that  he  shall  receive  for  so  doing  a 
fixed  remuneration  per  passenger,  that  through  tickets  shall  be  issued 
by  the  railway  company,  that  the  entire  passenger  traffic  shall  be 
booked  by  his  boats  and  no  other,  that  if  the  through  fares  are 
increased  he  shall  receive  one-third  of  the  increase,  but  that  the 
amount  of  such  fares  shall  be  entirely  in  the  discretion  of  the  railway 
company,  is  an  "  arrangement  "  within  this  section  (Greenock  dt 
Wemyss  Bay  Ry.  v.  Caledonian  Ry.  (No.  3)  (1875)  2  Ry.  &  Can.  Tr. 
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Cas.  227,  at  p.  233).  An  agreement  between  a  railway  company  and 
a  shipowner  which  provides  that  steamers  shall  sail  daily,  or  every 
alternate  day,  between  fixed  ports,  at  times  which  suit  the  times  of 
the  trains,  and  that  the  agreement  is  to  subsist  for  eighteen  months 
at  least,  is  an  "  arrangement"  to  which  this  section  applies  (Belfast 
Central  Ry.  v.  G.  N.  R.  (I.)  (No.  4)  (1884)  4  Ey.  &  Can.  Tr.  Cas.  379). 

Where  there  is  an  "  arrangement  "  within  this  section,  the  whole 
of  section  25  of  the  Act  of  1888  applies  to  it,  so  that  a  railway  company 
working  part  of  a  through  route  which  leads  to  the  port  from  which 
the  steamers  ply,  may  ask  for  a  through  rate  to  the  port  and  on  the 
steamers,  although  such  railway  company  is  not  itself  a  party  to  the 
arrangement  (Caledonian  Ry.  v.  Greenock  &  Wemyss  Bay  Ry.  (1882) 
4  Ey.   &  Can.  Tr.  Cas.   135,  at  p.   138). 

When  a  through  rate  is  to  be  apportioned  in  respect  of  a  land  and 
a  sea  route,  there  is  not  even  a  prima  facie  presumption  that  the 
apportionment  should  be  according  to  mileage  (G.  S.  &  W  Ry.  v. 
City  of  Cork  Steam  Patcket  Co.   (1912)  15  Ey.  &  Can.  Tr.  Cas.  67). 


Facilities  in  Reference  to  the  Ministry  of  Transport  Act,  1919. 

(CL.)  The  directors  and  other  persons  concerned  with  the 
management,  and  officers  and  servants  of  any  undertaking  of 
the  whole  or  part  of  which,  or  of  the  plant  whereof,  posses- 
sion is  retained  or  taken  (a)  shall  obey  the  directions  of  the 
Minister  (b)  as  to  the  user  thereof,  and  any  directions  of  the 
Minister  in  relation  to  the  undertaking  or  part  or  plant  thereof 
of  which  possession  is  retained  or  taken — 

(iii)  As  to  the  working  or  discontinuance  of  the  working 
of  the  undertaking  or  any  part  thereof  including  directions  as 
to  keeping  open  or  closing  of  any  stations  (Ministry  of  Trans- 
port Act,  1919,  s.  3  (1)  (c)). 

(a)  The  powers  of  the  Minister  set  out  above  are  among  the  tem- 
porary powers,  and,  unless  extended,  they  expire  on  August  15th, 
1921.  It  is  hardly  necessary  to  add  that  the  undertakings  whereof 
possession  is  retained  include  almost  the  whole  of  the  railways  in  the 
kingdom.  ■■ 

(b)  "  Shall  obey  the  directions  of  the  Minister." — When  the 
Minister  gives  directions  which  are  within  his  powers  the  duty  of  the 
company  is  to  obey  them,  subject  to  its  right  of  indemnity  against  the 
Minister  given  by  section  8  (6).  This  duty  has  nothing  whatever  to 
do  with  any  question  as  to  facilities.  But  the  above  provisions  are 
material  in  connection  with  the  question  as  to  how  far  the  directions 
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of  the  Minister  may  afford  an  answer  to  an  application  for  facilities. 
A  direction  of  the  Minister  which  necessarily  involves  th©  inability  of 
a  railway  company, to  grant  certain  facilities,  or  a  direction  which 
takes  out  of  the  hands  of  the  company  the  management  of  the  subject- 
matter  of  the  application,  clearly  affords  a  complete  answer  to  an 
application  for  such  facilities.  To  grant  them  is  as  completely  outside 
the  powers  of  the  company  as  if  its  special  Acts  had  forbidden  it  to  do 
that  which  the  applicant  requires.  But  the  important  question  is 
as  to  the  onus  of  proof  in  matters  of  this  kind.  Must  the  applicant 
prove  that  what  he  asks  is  within  the  company's  powers,  or  does  it 
lie  upon  the  company  to  prove,  if  it  can,  that  its  powers  have  been 
so  restricted  that  it  cannot  grant  what  is  asked?  The  answer  is 
afforded  by  the  decision  of  Lush,  J.,  in  Denaby  Main  Collieries  v. 
G.  C.  Ry.  ((1915)  16  Ey.  &  Can.  Tr.  Cas.  1,  at  p.  9).  The  burden 
is  upon  the  railway  company.  "  I  think  the  real  view  is  that  such  an 
application  (that  is,  an  application  for  facilities)  can  be  made;  that 
prima  fade  the  applicants  have  the  right  to  have  reasonable  facilities 
given  to  them  by  the  railway  company,  and  that  it  rests  with  the 
railway  company  in  any  particular  case  to  show  that  it  is  not  within 
their  power  to  give  those  facilities,  because  the  taking  of  the  possession 
of  the  railroad  and  plant,  and  the  taking  over  of  the  control  by  the 
Government,  has  deprived  them  of  the  opportunity  of  giving  the 
facilities  which  otherwise  they  would  have  been  obliged  to  give."  It 
is  true  that  this  judgment  is  founded  on  the  terms  of  section  16  of 
the  Eegulation  of  the  Forces  Act,  1871,  and  the  terms  of  the  Warrant 
issued  thereunder,  and  that  stress  is  laid  in  the  judgment  on'  the 
obligation  to  obey  existing  only  in  respect  of  "  Her  Majesty's 
Service,"  which  words  do  not  appear  in  the  Transport  Act.  But  this 
consideration  was  only  material  with  reference  to  the  question  whether, 
under  the  Warrant,  the  Secretary  of  State  was  to  be  assumed  to  be  in 
complete  control  of  the  railway,  plant,  and  servants  for  all  purposes 
or  not,  and  the  Transport  Act  is  not  less  clear  that  the  control  of  the 
Minister  of  Transport  is  not  necessarily  of  this  kind. 

But  it  can  hardly  be  doubted  that  the  directions  of  the  Minister 
may  be  relevant  to  an  application  for  facilities  although  they  do  not 
in  terms  prohibit  that  which  the  applicant  asks.  In  considering  the 
ordering  of  facilities  th©  Commission  must  have  regard  to  what  it  is 
reasonable  to  require  a  company  to  do,  and  the  case  can'  easily  be 
imagined  in  which  a  certain  required  facility,  prima  facie  reasonable, 
could  be  shown  in  fact  not  to'  be  so,  in  view  of  the  difficulty  the  com- 
pany would  encounter  in  affording  the  facility  and  yet  carrying  out 
the  directions  of  the  Minister. 

A  third  case  is  conceivable — if  particular  facilities  were  shown  to 
be  within  a  company's  power,  and  not  such  as  could  not  reasonably  be 
required,  but  the  affording  of  which  would  involve  particular  operations 
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or  expenditure  contrary  to  the  general  policy  of  the  Minister,  to  be 
gathered  from  directions  which  he  has  given.  Whether  in  such  a  case 
the  Commission  would  hold  that  the  required  facilities  were  such  as 
in  the  public  interest  ought  not  to  be  ordered  is,  perhaps,  a  somewhat 
debatable  question. 


Undue  Preference  in  Relation  to  the  Ministry  of  Transport 

Act,  1919. 
(CLI.)  Notwithstanding  anything  contained  in  this  Act, 
the  rights  of  a  consignor  or  consignee  of  goods  or  minerals, 
any  trader  or  class  or  traders,  or  any  port  or  harbour 
authority  or  dock  company  to  complain  to  the  Eailway  and 
Canal  Commission  under  the  Eailway  and  Canal  Traffic  Acts, 
1854  to  1913,  in  respect  of  undue  preference  or  undue  dis- 
advantage or  allowance  of  rebates  in  relation  to  the  provision 
of  station  accommodation  or  terminal  services  shall  not  be 
deemed  to  be  affected,  and  it  shall  be  no  answer  to  any  such 
complaint  that  the  railway  company  in  respect  of  which  the 
complaint  is  made  was  acting  under  the  directions  of  the 
Minister  (a).     (Ministry  of  Transport  Act,  1919,  s.  3  (1)  (f) ). 

(a)  The  effect  of  this  section  is  clearly  to  make  the  orders  of  the 
Minister  irrelevant  with  regard  to  any  dispute  between  a  trader  and  a 
railway  company  as  to  undue  preference.  Moreover,  since  an  undue 
preference  is  in  itself  unlawful,  it  cannot  be  within  the  power  of  the 
Minister  to  direct  a  company  to  give  an  undue  preference,  and  an 
order  which  necessarily  has  this  effect  must  be  ultra  vires.  An  order 
of  the  Commission  forbidding  the  company  to  give  an  undue  preference 
is  clearly  not  beyond  jurisdiction  though  it  forbids  that  which  the 
Minister  has  directed  the  company  to  do;  such  an  order  may  be  com- 
pared to  an  order  the  effect  of  which  is  to  forbid  a  company  to  carry 
out  the  terms  of  a  non-statutory  agreement  (see  title  CIX,  note  (b)). 

If  the  Minister  gives  a  direction  to  a  railway  company  which  it 
carries  out  in  good  faith,  but  the  Commission  holds  that  it  has  thereby 
given  an  undue  preference,  it  seems  clear  that  the  Minister  is  bound  to 
indemnify,  the  company  under  section  8  (6)  both  as  to  damages  and 
costs  (for  it  cannot  be  unreasonable  to  defend  proceedings  which  relate 
to  what  is  done  by  the  express  direction  of  the  Minister  which  direction 
is  not  obviously  bad  on  its  face).  But  a  direction  which  oh  its 
face  requires  a  company  to  give  an  undue  preference  must  be  bad, 
and  it  is  suggested  that  if  the  company  carries  it  out  it  will  have 
no  right  of  indemnity  in  respect  of  its  liability  for  having  given  such 
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preference.  If  the  carrying  out  of  the  Minister's  order  does  not  neces- 
sarily involve  the  giving  of  an  undue  preference,  but  the  company  so 
carries  it  out  as  to  create  such  a  preference,  the  company  is,  of  course, 
liable,  and  has  no  right  of  indemnity. 


Rates  Agreements  in  Relation  to  the  Ministry  oj  Transport 

Act,   1919. 

(CLII.)  In  the  case  of  any  undertaking  of  which  possession 
is  retained  or  taken  by  the  Minister  as  aforesaid  any  rates, 
fares,  tolls,  dues,  and  other  charges  directed  by  the  Minister 
shall  be  deemed  to  be  reasonable,  and  may,  notwithstanding 
any  agreement  or  statutory  provisions  limiting  the  amount  of 
such  charges  or  increases  therein,  be  charged  in  respect  of 
any  undertaking  during  the  period  for  which  the  Minister 
retains  possession  of  such  undertaking,  and  for  a  further 
period  of  eighteen  months  after  the  expiration  of  the  said 
period,  or  until  fresh  provision  shall  be  made  by  Parliament 
with  regard  to  the  amount  of  any  such  rates,  fares,  tolls,  dues, 
and  other  charges,  whichever  shall  first  happen.  (Ministry  of 
Transport  Act,  1919,  s.  3  (1)  (e)). 

Subject  as  aforesaid  (a),  any  agreement  made  between  the 
owners  of  any  undertaking,  of  the'  whole  or  part  of  which 
possession  has  been  retained  or  taken  under  this  section,  and 
any  other  person  shall  continue  in  force  in  like  manner  as  if 
such  possession  had  not  been  so  retained  or  taken,  unless  the 
Minister  considers  that  such  agreement  is  contrary  to  the 
public  interest,  and  in  that  case  he  may  suspend  or  modify  the 
operation  of  such  agreement  during  the  period  of  such  pos- 
session and  for  a  period  not  exceeding  eighteen  months 
thereafter,  and  any  party  to  the  agreement  who  suffers  loss  or 
injury  by  reason  of  such  suspension  or  modification,  and  any 
person  who,  by  virtue  of  any  special  statutory  provision  or 
agreement,  is  entitled  to  the  benefit  of  any  special  rate,  fare, 
toll,  due,  or  other  charge,  and  whose  position  relatively  to 
other  persons  is  prejudiced  by  any  direction  of  the  Minister 
altering  such  special  charge,  shall  be  entitled  to  receive  such 
compensation  as,  in  default  of  agreement,  may  be  determined 
by  the  Railway  and  Canal  Commission,  regard  being  had  to 
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any  change  in  circumstances  (b)  (Ministry  of  Transport  Act. 
1919,  s.  3  (2)). 

(a)  "  Subject  as  aforesaid,"  that  is  to  say,  subject  to  the  provisions 
of  section  3  (1)  (e)  set  out  above  and  the  general  powers  of  the 
Minister  to  give  directions. 

(b)  The  powers  of  the  Minister  given  by  the  sections  quoted  above 
relate  to  questions  of  undue  preference  in  such  cases  as  the  following : 
X.  has  a  rates  agreement  with  a  railway  company  which  gives  him  an 
apparent  preference.  But  the  preference  is  given  for  a  consideration 
which  is  adequate  and  is  of  a  kind  which  the  Commission  approve. 
Therefore  the  preference  is  not  undue.  The  Minister  directs  that  rates 
be  charged  which  give  traders  generally  some  of  the  concessions  which 
X.  obtains  by  his  agreement.  X.  is  a  person  who  is  entitled  to  a 
special  rate  by  virtue  of  an  agreement  and  "  whose  position  relatively 
to  other  persons  is  prejudiced"  by  the  Minister's  directions.  On  the 
other  hand,  the  rates  which  the  company  is  now  directed  to  charge 
traders  generally  may  be  such  that  the  consideration  for  X.'s  agree- 
ment becomes  excessive,  and  cannot  be  exacted  without  subjecting  X. 
to  an!  undue  prejudice.  But  it  seems  that  although  the  company  is, 
under  such  circumstances,  a  ' '  party  to  the  agreement  who  suffers 
loss,"  it  has  no  claim  for  compensation  when  all  that  the  Minister 
does  is  to  issue  a  general  direction  reducing  rates,  though  it  would 
have  such  a  claim  if  the  Minister  intervened  directly  in  regard  to  the 
agreement  with  X. 


Injunction  and  Attachment. 

(CLIII.)  .  .  .  And  if  it  be  made  to  appear  to  such  Court 
or  Judge  (a)  on  such  hearing,  or  on  the  report  of  any  such 
person  (b),  that  anything  has  been  done,  or  omission  made,  in 
violation  or  contravention  of  this  Act,  by  such  company  or 
companies,  it  shall  be  lawful  for  such  Court  or  Judge  to  issue 
a  writ  of  injunction  or  interdict,  restraining  such  company  or 
companies  from  further  continuing  such  violation  or  contra- 
vention of  this  Act,  and  enjoining  obedience  to  the  same ;  and 
in  case  of  disobedience  of  any  such  writ  of  injunction  or 
interdict  it  shall  be  lawful  for  such  Court  or  Judge  to  order 
that  a  writ  or  writs  of  attachment,  or  any  other  process  of 
such  Court  incident  or  applicable  to  writs  of  injunction  or 
interdict,  shall  issue  against  any  one  or  more  of  the  directors 
of  any  company,  or  against  any  owner,  lessee,  contractor,  or 
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other  person  failing  to  obey  such  writ  of  injunction  or  inter- 
dict, and  such  Court  or  Judge  may  also,  if  they  or  he  shall 
think  fit,  make  an  order  directing  the  payment  by  any  one  or 
more  of  such  companies  of  such  sum  of  money  as  such  Court 
or  Judge  shall  determine,  not  exceeding  for  each  company  the 
sum  of  £200  for  every  day,  after  a  day  to  be  named  in  the 
order,  that  such  company  or  companies  shall  fail  to  obey  such 
injunction  or  interdict,  and  such  moneys  shall  be  payable  as 
the  Court  or  Judge  may  direct,  either  to  the  party  complain- 
ing, or  into  Court  to  abide  the  ultimate  decision  of  the  Court, 
or  to  Her  Majesty,  and  payment  thereof  may,  without  pre- 
judice to  any  other  mode  of  recovering  the  same,  be  enforced 
by  attachment  or  order  in  the  nature  of  a  writ  of  execution, 
in  like  manner  as  if  the  same  had  been  recovered  by  decree  or 
judgment  in  any  superior  Court  at  Westminster  or  Dublin,  in 
England  or  Ireland,  and  in  Scotland  by  such  diligence  as  is 
competent  on  an  extracted  decree  of  the  Court  of  Session  .  .  . 
(Railway  and  Canal  Traffic  Act,  1854,  s.  3). 

(a)  "  Such  Court,"  that  is,  the  Court  of  Common  Pleas  in  England, 
any  of  the  superior  Courts  in  Ireland,  or  the  Court  of  Session  in 
Scotland,  to  which,  respectively,  by  the  earlier  part  of  this  section 
exclusive  jurisdiction  was  given  by  the  Act  of  1854.  By  section  6  of 
the  Eegulation  of  Railways  Act,  1873,  the  jurisdiction  in  respect  of 
section  2  of  the  Act  of  1854  was  transferred  to  the  Eailway  Commis- 
sioners, who  were  authorised  to  "  exercise  all  the  jurisdiction  conferred 
by  section  3  of  the  Railway  and  Canal  Traffic  Act,  1854,  on  the  several 
Courts  and  Judges  empowered  to  hear  and  determine  complaints  under 
that  Act, ' '  and  to  ' '  make-  orders  of  the  like  nature  with  the  writs  and 
orders  authorised  to  be  issued  and  made  by  the  said  Courts  and 
Judges."  By  section  8  of  the  Railway  and  Canal  Traffic  Act,  1888, 
the  whole  jurisdiction  was  transferred  to  the  Railway  and  Canal 
Commission  constituted  by  that  Act.  The  Commission  has  therefore 
the  power  of  issuing  an  injunction  and  a  writ  of  attachment  (Chatterly 
Iron  Co.  v.  N.  8.  Ry.  (1878)  3  Ry.  &  Can.  Tr.  Cas.  238),  but  prior 
to  the  Act  of  1888  it  had  no  power  to  give  damages. 

(b)  "Such  person,"  i.e.,  an  engineer,  barrister,  or  other  person  to 
whom  the  matter  is  referred  for  inquiry  or  report. 

Damages. 
(CLIV.)   Where   the   Commissioners   have  jurisdiction  to 
hear  and  determine  any  matter,  they  may,  in  addition  to  or 
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in  substitution  for  any  other  relief,  award  to  any  complaining 
party  who  is  aggrieved  such  damages  (a)  as  they  find  him  to 
have  sustained ;  and  such  award  of  damages  shall  be  in  com- 
plete satisfaction  of  any  claim  for  damages,  including  repay- 
ment of  overcharges,  which,  but  for  this  Act,  such  party  would 
have  had  by  reason  of  the  matter  of  complaint. 

Provided  that  such  damages  shall  not  be  awarded  unless 
complaint  has  been  made  to  the  Commissioners  within  one 
year  (b)  from  the  discovery  by  the  party  aggrieved  of  the 
matter  complained  of. 

The   Commissioners  may   ascertain  the   amount   of   such 
damages  either  by  trial  before  themselves,  or  by  directing  an 
enquiry  to  be  taken  before  one  or  more  of  themselves  or' 
before  some  officer  of  their  Court  (Eailway  and  Canal  Traffic 
Act,   1888,  s.   12). 

In  cases  of  complaint  of  undue  preference  no  damages 
shall  be  awarded  if  the  Commissioners  shall  find  that  the  rates 
complained  of  have,  for  the  period  during  which  such  rates 
have  been  in  operation,  been  duly  published  in  the  rate 
books  (c)  of  the  railway  company  kept  at  their  stations  in 
accordance  with  section  fourteen  of  the  Eegulation  of  Bail- 
ways  Act,  1873,  as  amended  by  this  Act,  unless  and  until  the 
party  complaining  shall  have  given  written  notice  to  the  railway 
company  (d)  requiring  them  to  abstain  from  or  remedy  the 
matter  of  complaint,  and  the  railway  company  shall  have 
failed,  within  a  reasonable  time,  to  comply  with  such  require- 
ments in  such  a  manner  as  the  Commissioners  shall  think 
reasonable.     (Bailway  and  Canal  Traffic  Act,  1888,  s.  13.) 

(a)  ,"  Such  damages." — Whether  a  proceeding  before  the  Com- 
missioners is  or  is  not  strictly  an  action  within  the  meaning  of  the 
Statutes  of  Limitation,  the  Commission  follows  the  analogy  of  an 
action  and  allows  damages  for  six  past  years  only  (Charrington  v.  M. 
By.  (1901)  11  Ey.  &  Can.  Tr.  Cas.  222).  The  principles  on  which 
damages  are  to  be  calculated  in  cases  of  undue  preference  have  been 
defined  as  follows : — "  The  theory  of  damages  is  always  that,  as  far  as 
money  can  do  it,  the  person  entitled  to  damages  should  be  put  on  the 
same  footing  as  if  the  obligation  that  has  been  violated  had  been 
carried  out.  Now,  for  the  future,  there  are  two  possible  ways  to  carry 
out  the  equality :  one  is  of  levelling  up,  the  other  is  of  levelling  down ; 
and  the  railway  companies  have  their  choice  between  the  two.     In 
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respect  of  the  past  breaches  of  the  obligation  to  give  no  undue  preference, 
there  is  but  one  way  of  redressing  the  inequality,  and  that  is,  of 
reducing  the  past  charges  which  have  been  paid  by  the  applicants  to 
what  their  rivals  in  trade  have  paid,  because  the  other  method  of 
setting  the  wrong  right  is  impossible,  and  it  is  rendered  impossible  by 
the  action  of  the  railway  company.  That  I  apprehend  has  always 
been  the  principle  upon  which  overcharges  have  been  recovered  in 
actions  against  carriers  "  (Wills,  J.,  Pickering  Phipps  v.  L.  &  N.  W. 
Ry.  (1891-2)  8  Ey.  &  Can.  Tr.  Cas.  83,  at  pp.  89-90;  see  also  Anderton 
v.  River  Weaver  Trustees  (1910)  14  ib.  136).  But  the  difference  in 
charge  is  not  a  conventional  measure  of  damages ;  the  applicant  cannot 
recover  damages  so  measured  unless  he  shows  that  he  has  in  fact 
suffered  them.  "  Now  I  think  it  is  difficult  to  say  that  either  the  con- 
tention of  the  applicants  or  the  contention  of  the  defendants  is  correct. 
At  first  when  I  read  those-  two  propositions  they  struck  me  as  being 
identical ;  but  I  think  that  the  true  reason  of  that  was  that  I  read  the 
first  proposition  as  being  a  statement  that  they  had  in  fact  suffered 
the  damage  of  the  difference  between  the  amounts  charged.  I 
think  .  .  that  -prima  jade  that  is  the  measure  of  damages.  But  it 
is  only  the  measure  of  damages  if  it  is  the  amount  of  the  actual  loss 
which  the  applicants  have  sustained,  arising  directly  from  the  undue 
preference.  But  if  there  are  any  facts  which  show  that  the  applicants 
have  not  sustained  a  loss  of  the  whole  amount  of  the  difference  between 
the  charge  made  to  them  and  the  charge  made  to  other  traders,  then 
I  do  not  think  that  they  are  entitled  in  any  arbitrary  or  conventional 
spirit  to  say  that  this  is  the  measure  of  damages  prescribed  by  the 
Bailway  and  Canal  Traffic  Act  of  1888,  because  the  words  of  section  12 
of  the  1888  Act  are  '  award  to  any  complaining  party  who  is  aggrieved 
such  damages  as  they  find  him  to  have  sustained  '  ;  those  are  the 
enacting  words  which  give  the  Court  power,  and  -prima  facie  he  has 
sustained  it  if  he  has  paid  that  amount;  but  it  does  not  follow  as  a 
necessary  and  inevitable  conclusion  in  all  cases  that  he  has,  and  it  has 
to  be  looked  into  to  see  if  he  has  sustained  it  "  (Chance  &  Hunt  v. 
G.  W.  Ry.  (1911-14)  15  By.  &  Can.  Tr.  Cas.  241,  A.  T.  Lawrence,  J., 
at  p.  266).  If  the  competing  traffic  is  sufficient  to  establish  a  case  of 
undue  preference  the  measure  of  damages  is  independent  of  whether 
the  distances  over  which  the  preferred  and  the  prejudiced  traffic  is 
carried  are  comparable,  but  the  amount  of  the  competitive  traffic  is 
material  to  the  question  whether  the  applicant  has  suffered  the 
damages  which  he  alleges.  "Take,  for  instance,  a  case  where  an 
applicant,  who  has  suffered  no  loss  of  business  or  other  consequential 
injury,  proves  an  undue  preference,  in  that  a  competitor  has  been 
charged  a  lower  wagon  rate  per  ton  on  a  thousand  tons  of  traffic  than 
he,  the  applicant,  has  been  charged  per  ton  on  a  hundred  thousand. 
Can  it  be  said  that  the  proper  measure  of  damage  for  such  an  undue 
l.e.l.  35 
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preference  is  the  difference  in  charge  on  the  whole  hundred  thousand 
tons?  A  payment  of  the  difference  in  charge  on  the  thousand  tons 
would  apparently  place  the  applicant  in  exactly  the  same  position  as 
if  no  undue  preference  had  occurred  "  (Chance  &  Hunt  v.  G.  W  By., 
supra,,  Bankes,  J.,  at  p.  279). 

(b)  "  Complaint  has  been  made  to  the  Commissioners  within  one 
year." — A  payment  by  a  trader  to  the  railway  company  without 
prejudice,  unless  the  company  has  expressly  or  impliedly  waived  the 
statute,  does  not  prevent  this  provision  taking  effect  (Holwell  Iron  Co. 
v.  M.  By.  (1908)  13  Ey.  &  Can.  Tr.  Cas.  244).  This  provision  is 
applicable  to  a  case  of  undue  preference,  and  the  applicant  is  also 
prevented  from  recovering  damages  for  the  period  between  the  date  of 
application  and  the  date  of  order  (Anglo-American  Oil  Co.  v.  Cale- 
donian By.  (1915)  16  Ey.  &  Can.  Tr.  Cas.  133). 

(c)  "  Duly  published  in  the  Bate  Books." — A  general  notice  on  the 
fly-leaf  of  a  rate  book  that  certain  rebates  were  given  upon  certain 
conditions,  particulars  of  which  could  be  obtained  from  the  general 
manager,  was  held  not  a  sufficient  publication  of  a  lower  rate  in  the 
rate  book  so  as  to  relieve  the  company  from  liability  for  damages 
(Daldy  v.  M.  By.  (1900)  10  Ey.  &  Can.  Tr.  Cas.  303;  Charrington  v. 
M.  By.  (1901)  11  ib.  222). 

(d)  "  Written  notice." — As  to  what  constitutes  such  a  notice,  see 
Sheffield  Coal  Co.  v.  L.  &  N.  W.  By.  ((1897)  10  Ey.  &  Can.  Tr. 
Cas.  230). 

Costs. 

(CLV.)  The  costs  of  and  incidental  to  every  proceeding 
before  the  Commissioners  shall  be  in  the  discretion  of  the 
Commissioners,  who  may  order  by  whom  and  to  whom  the 
same  are  to  be  paid,  and  by  whom  the  same  are  to  be  taxed 
and  allowed  (a).     (Eailway  and  Canal  Traffic  Act,  1888,  s.  19.) 

In  proceedings  before  the  Eailway  and  Canal  Commis- 
sioners, other  than  disputes  between  two  or  more  companies, 
the  Commissioners  shall  not  have  power  to  award  costs  on 
either  side,  unless  they  are  of  opinion  that  either  the  claim  or 
the  defence  has  been  frivolous  and  vexatious  (b).  (Railway  and 
Canal  Traffic  Act,  1894,  s.  2). 

(a)  The  provisions  of  section  2  of  the  Act  of  1894,  which  are  set 
out  above,  make  it,  to  a  large  extent,  unnecessary  to  deal  with 
decisions  as  to  costs  prior  to  that  Act.  The  general  rule  of  the  Com- 
mission was  that  costs  followed  the  event  (Palmer  v.  L.  &  8.  W.  By. 
(No.  2)  (1892)  8  Ey.  &  Can.  Tr.  Cas.  53,  Wills,  J.,  at  p*  59),  but  it 
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has  happened  so  often  that  the  applicant  asked  too  much  and  the 
respondent  offered  too  little  that  cases  where  no  costs  were  given  are 
numerous  (see  e.g.,  Dublin  Wicklow  &  Wexford  Ry.  v.  M.  G.  W.  Ry. 
(1892)  8  Ey.  &  Can.  Tr.  Cas.  39).  The  Commission  has  no  power  to 
order  a  successful  respondent  to  pay  the  costs  of  the  applicant  (Foster 
v.  G.  W.  Ry.  (1881-2)  4  Ey.  &  Can.  Tr.  Cas.  58).  The  practice  of  the 
Commission  has  been  to  give  no  costs  in  cases  regarding  applications 
for  through  rates,  on  the  ground  that  the  respondent  companies  are 
entitled  to  the  judgment  of  the  Commission  upon  the  rates  which  the 
applicant  proposes.  G.  W.  Ry.  v.  Severn  &  Wye  Ry.  ( (1886-7)  5 
Ey.  &  Can.  Tr.  Cas.  170,  at  p.  198)  and  G.  W  Ry.  v.  Dublin  &  S.  E. 
Ry.  ((1907)  13  Ey.  &  Can.  Tr.  Cas.  227,  at  p.  243)  are  examples  of 
this  practice,  and  there  are  many  others.  The  rule  was,  however, 
departed  from  in  Stocksbridge  Ry.  v.  G.  C.  Ry.  (  (1909)  13  Ey.  &  Can. 
Tr.  Cas.  335),  in  which  case  the  application  was  described  as  wrong- 
headed  and  ill-considered,  and  which,  being  a  case  in  which  both 
parties  were  railway  companies,  was  outside  the  provisions  of  section  2 
of  the  Act  of  1894.  An  applicant  who  wrongly  joins  a  company  as 
respondent  may  be  ordered  to  pay  its  costs  (L.  &  N.  W.  Ry.  v.  G.  W 
Ry.  and  Central  Wales  Ry.  (1885)  5  Ey.  &  Can.  Tr.  Cas.  20).  The 
Commission  will  not  consent  to  rehear  a  matter  when  all  that  is  asked 
is  a  review  of  the  order  as  to  costs  (Ham-mans  v.  G.  W.  Ry.  (1882-3) 
4  Ey.  &  Can.  Tr.  Cas.  181).  In  a  number  of  cases,  of  which  Man- 
chester Ship  Canal  v.  L.  &  N.  W  Ry.  ( (1910-11)  14  Ey.  &  Can.  Tr. 
Cas.  141,  at  p.  147)  is  the  most  recent,  the  Commission  has  refused 
costs  in  a  case  of  first  impression.  The  Registrar  has  power  to  award 
costs  in  interlocutory  proceedings  before  him  (Smith,  Stone  &  Knight, 
Ltd.  v.  L.  &N.-W   Ry.  (1914)  15  Ry.  &  Can.  Tr.  Cas.  321). 

(b)  This  section  does  not  apply  to  the  costs  of  interlocutory 
applications  (Rickett  Smith  v.  M.  Ry.  (1895)  9  Ry.  &  Can.  Tr.  Cas. 
107,  at  p.  138),  nor  to  costs  in  the  Court  of  Appeal,  but  the  section 
binds  the  Court  of  Appeal  in  dealing  with  the  costs  before  the  Com- 
mission (Mansion  House  Association  v.  G.  W.  Ry.  (1895)  9  Ry.  & 
Can.  Tr.  Cas.  58,  at  p.  71).  The  omission  to  give  proper  discovery  or 
to  prepare  proper  copies  of  documents  for  the  Court  may  amount  to 
vexatious  conduct  (Anderton  v.  River  Weiaver  Trustees  (1910)  14  Ry. 
&  Can.  Tr.  Cas.  136,  at  p.  140).  Interveners  may  be  given  costs  if  the 
application  or  defence  is  frivolous  or  vexatious,  but  the  mere  fact  that 
the  Commissioners  disapprove  of  the  conduct  of  the  applicant  in 
reference  to  the  matter  in  dispute  does  not  establish  frivolous  or 
vexatious  conduct  (London  County  Council  v.  G.  E.  Ry.  (1911)  14 
Ry.  &  Can.  Tr.  Cas.  224,  at  p.  245).  A.  T.  Lawrence,  J.,  described 
the  words  "frivolous  and  vexatious"  as  strong  words  (Grayson 
Lowood  v.  G.  C.  Ry.  (1909)  13  Ry.  &  Can.  Tr.  Cas.  281,  at  p.  285), 
and  it  seems  that  a  very  convincing  case  must  be  established  to  induce 
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the  Commissioners  to  order  costs  in  a  case  to  which  this  section 
applies.  The  section  applies  when  the  Commissioners  are  sitting  as 
arbitrators  under  the  Board  of  Trade  Arbitrations  Act,  1874  (Cheshire 
Lines  Committee  v.  John  Butler  (1917)  16  Ry.  &  Can.  Tr.  Cas.  212). 
Section  19  (c)  of  the  Ministry  of  Transport  Act,  1919,  provides  that 
this  section  shall  not  apply  to  proceedings  before  the  Commission  under 
that  Act.  But  excepting  proceedings  under  section  3  (2)  (see  title 
CLII)  such  proceedings  do  not  relate  to  the  law  of  transport. 


Cases  where  there  is  no  Remedy  by  Action  at  Law. 

(CLVI.)  No  proceeding  shall  be  taken  for  any  violation  or 
contravention  of  the  above  enactments,  except  in  the  manner 
herein  provided ;  but  nothing  herein  contained  shall  take  away 
or  diminish  any  rights,  remedies,  or  privileges  of  any  person 
or  company  against  any  railway  or  canal  or  railway  and  canal 
company  under  the  existing  law  (a).  (Railway  and  Canal  Traffic 
Act,  1854,  s.  6). 

(a)  "  The  above  enactments  "  were  sections  2  and  3  of  the  Act  of 
1854,  the  enforcement  of  the  provisions  whereof  is  now  exclusively  in 
the  power  of  the  Railway  and  Canal  Commission.  "  If  this  section  2 
had  stoo'd  alone  there  might  have  been  a  very  arguable  question 
whether  it  did  not  impose  a  duty  on  the  companies  for  the  breach  of 
which  an  action  would  have  lain.  But  the  6th  section  seems  to  me 
tto  leave  no  doubt  that  it  was  the  intention  of  the  Legislature  that,  so 
far  as  section  2  imposed  a  duty  beyond  that  imposed  by  the  then 
existing  law,  no  action  should  lie,  the  only  remedy  to  enforce  perform- 
ance of  the  new  duty  being  by  injunction  or  interdict "  (Denaby  Main 
Colliery  Co.  v.  M.  S.  &  L.  Ry.  (1885)  11  A.  C.  97,  Lord  Blackburn, 
at  p.  121).  Thus  a  defendant  cannot  set  up  in  an  action  by  a  railway 
company  to  recover  charges  for  carriage  that  such  charges  amount  to 
an  undue  preference  (L.  &,  Y.  Ry.  v.  Greenwood  (1888)  21  Q.  B.  D. 
215).  In  the  Denaby  Case  Lord  Halsbury,  L.C.,  said: — "  It  may  be 
that  no  action  will  lie  expressly  for  a  breach  of  that  section  (section  2), 
but  it  is  matter  for  consideration  (and  I  wish  to  reserve  my  right  to 
consider  it  if  the  question  should  hereafter  arise)  whether  a  railway 
company,  having  committed  a  breach  of  that  section,  arid  having  in 
committing  that  breach  extorted  money  for  carriage  to  which  by  law 
they  were  not  entitled,  the  ordinary  remedies  at  law  for  extortion  may 
not  be  applicable  "  (at  p.  112).  However,  in  Rhymney  Ry.  v. 
Rhymney  Iron  Co.  (  (1890)  25  Q.  B.  D.,  146),  the  Court  of  Appeal, 
with  these  words  before  them,  held  that,  in  an  action  by  a  railway 
company  for  charges,  the  defendants  could  not  raise,  either  as  a  set- 
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oS  or  a  counterclaim,  the  case  that  part  of  the  charges  claimed  had 
been  held  by  the  Railway  and  Canal  Commission  to  amount  to  an 
undue  preference.  To  the  same  effect  is  the  decision  of  the  Court  of 
Session  in  N.  B.  By.  v.  N.  B.  Grain  Co.  ((1897)  24  Sess.  Cas.  (4th 
Ser.)  687.  But  in  Perth  General  Station  Committee  v.  Ross  ([1897] 
A.  C.  479),  while  the  House  of  Lords  emphatically  held  that  the 
jurisdiction  to  determine  whether  a  railway  company  shall  be  ordered 
to  give  facilities  is  exclusively  that  of  the  Commission,  Lord  Watson 
(at  pp.  488-490)  expressly  reserves  the  question  whether,  if  an 
applicant  has  obtained  from  the  Commission  an  order  for  certain 
facilities  against  a  railway  company,  this  may  not  give  him  rights 
enforceable  by  action.  And  in  Spillers  &  Bakers  v.  G.  W.  By. 
(  (1908-10)  14  Ey.  &  Can.  Tr.  Cas.  52,  at  p.  91),  Farwell,  L.J., 
expresses  a  decided  opinion  that  an  action  for  damages  would  lie  for 
failure  to  afford  facilities  ordered  by  the  Commission. 

But,  although  the  jurisdiction  regarding  facilities  is  exclusively  that 
of  the  Railway  and  Canal  Commission,  the  obligations  cast  upon  a  rail- 
way company  by  the  Act  are,  of  course,  legal  obligations.  No  such 
distinction  is  possible  as  that  existing  before  the  Judicature  Act 
between  Law  and  Equity,  and  any  Court  of  Law  is  entitled  and  bound 
to  recognise  the  rights  and  duties  imposed  by  section  2  of  the  Act  of 
1854  and  subsequent  Acts,  and  to  consider  their  ambit,  if  such  a  con- 
sideration is  material  to  the  matter  before  the  Courts.  Thus,  in 
Bichardsonv.  G.  E.  By.  ( (1876)  1  C.  P.  D.  342),  the  Court  considered 
the  extent  of  a  company's  liability  to  inspect  a  foreign  wagon  which 
had  been  received  upon  its  system  in  the  light  of  the  obligation  which 
rested  upon  it  to  forward  through  traffic  with  reasonable  promptitude. 
And  in  Dickson  v.  G.  N.  By.  ( (1886)  18  Q.  B.  D.  176),  the  Court  of 
Appeal,  in  an  appeal  in  an  action  at  law,  considered  the  provisions  of 
section  2  of  the  Act  of  1854  in  relation  to  the  obligations  of  a  com- 
pany to  receive  and  carry  goods  and  animals  generally.  Lindley,  L.J., 
having  adverted  to  the  decisions  which  established  that  a  railway  com- 
pany is  not  under  any  statutory  liability  to  carry  goods,  proceeds  as 
follows: — "The  Railway  and  Canal  Traffic  Act,  1854,  materially 
altered  the  law  in  this  respect,  for  it  enacts  by  section  2  that  every 
railway  company  shall  afford  all  reasonable  facilities  for  receiving, 
forwarding,  and  delivering  traffic,  and  by  section  1  the  word  '  traffic  ' 
includes  passengers  and  their  luggage  and  goods,  animals,  and  other 
things.  This  Act  imposes  on  railway  companies  the  duty  to  afford 
reasonable  facilities  for  carrying  all  passengers,  goods  and  animals.  .  .  . 
The  duty  thus  imposed  on  railway  companies  is  inconsistent  with  their 
right  to  refuse  to  carry  any  particular  class  of  goods  or  animals  which 
they  have  facilities  for  carrying,  and  is  inconsistent  with  their  right  to 
refuse  to  carry  such  goods  or  animals  except  upon  terms  which  are 
unreasonable."      The    importance    of    this    statement    is    very    great, 
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because  in  almost  all  subsequent  cases  in  which  the  Courts  of  law  have 
had  to  consider  the  obligations  imposed  by  the  Traffic  Acts,  this  passage 
has  been  quoted  and  relied  upon  as  expressing  what  those  obligations 
are.  It  is  necessary,  therefore,  to  consider  whether  this  passage 
rightly  expresses  the  nature  of  the  duties  which  the  Commission 
enforces. 

It  is  clear  that  Lindley,  L.J.,  assumed  that  the  Commission  had 
power  to  adjudicate  upon  "  terms  which  are  unreasonable  ";  it  is  also 
clear  that  he  was  not  referring  to  section  7  of  the  Act  of  1854,  for  he 
goes  on  to  refer  to  the  ' '  machinery  for  enforcing  this  duty  ' '  under  the 
Eegulation  of  Eailways  Act,  1873,  and  the  jurisdiction  to  enforce  the 
provisions  of  section  7  has  never  resided  elsewhere  than  in  the  Courts 
of  law.  It  is,  however,  hardly  open  to  dispute  at  the  present  day  that 
the  Commission  has  no  power  to  consider  and  adjudicate  upon  the 
terms  of  a  contract  of  carriage  except  in  most  abnormal  circumstances. 
It  has  been  held  that  the  charge  of  an  excessive  rate  for  carriage,  even 
though  that  rate  is  illegal,  is  not  a  matter  which  can  be  investigated 
las  a  denial  of  facilities  unless  it  amounts  to  a  "  barrier  "  or  "  impedi- 
ment "  to  traffic,  and  it  is  beyond  question  that  the  terms  of  the 
contract  of  carriage  are  not  within  the  jurisdiction  of  the  Commission, 
unless,  perhaps,  in  a  case  where  they  have  this  effect-  (see  title 
CXXXVII,  note  (c)  (1)).  So  Fletcher-Moulton,  L.J.,  says:—"  It  is 
necessary  to  keep  clearly  in  mind  that  section  2  of  the  Act  of  1854 
relates  solely  to  the  obligations  which  rest  upon  railway  companies  to 
perform  services;  and  does  not  deal  in  any  way  with  the  terms  on 
which  those  services  are  to  be  performed  "  (Spitters  &  Bakers  v.  G.  W. 
By.,  infra,  at  p.  87).  An  absolute  refusal  to  carry  is  doubtless  an  act 
which  may  be  held  to  involve  a  denial  of  reasonable  facilities  (Aberdeen 
Commercial  Co.  v.  G.  N.  of  Scotland  By.  (1878)  3  By.  &  Can.  Tr.  Cas. 
205,  as  explained  by  Brown  v.  G.  W.  By.  (1880-1)  3  ib:  523). 

Moreover  when  Lindley,  L.J.,  speaks  of  the  obligations  of  railway 
companies  under  section  2  as  "  inconsistent  with  their  right  to  refuse 
to  carry  goods,"  he  seems  to  contemplate  the  remedy  available  under 
section  2  as  a  remedy  of  a  similar  character  to  that  available  at  com- 
mon law  against  a  common  carrier  who  refuses  to  carry.  That  this 
is  not  so,  a  simple  illustration  will  show.  Suppose  goods  are  tendered 
to  a  railway  company  which  it  absolutely  refuses  to  accept  for  carriage. 
Two  courses  are  open  to  the  consignor.  He  may  sue  the  company  at 
law  for  a  refusal  to  carry.  If  he  can  prove  that  the  company  is  a 
common  carrier  of  the  goods  in  question  (but  not  otherwise)  he  will 
obtain  damages  on  proof  of  one  such  refusal.  If  twenty  such  refusals 
were  proved  his  case  would  not  be  strengthened;  indeed  it  might  be 
weakened  if  the  company's  profession  was  not  express,  for  they  would 
be  some  evidence  that  the  company  did  not  profess  to  be  a  common 
carrier  of  such  goods.     On  the  other  hand,  he  may  take  proceedings 
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before  the  Commission  under  section  2  for  a  denial  of  reasonable 
facilities.  Proof  of  the  one  act  of  refusal  will  be  of  little  use  to  him, 
for  the  Commission  has  constantly  refused  to  visit  by  injunction  an' 
isolated  breach  of  the  Act,  but  proof  of  twenty  such  refusals  would  be 
most  material.  But,  even  then,  the  applicant  has  established  no  right 
to  an  injunction,  and  no  proof  that  reasonable  facilities  have  been 
denied  to  him ;  he  must  go  on  and  establish,  not  only  that  the  carriage 
of  the  goods  in  question  is  within  the  company's  powers  (which  is  no 
doubt  a  consideration  common  to  both  proceedings),  but  also  that  it  is 
reasonable  in  the  circumstances  to  compel  the  company  to  carry  his 
goods,  and  that  a  public  inconvenience  (irrespective  of  his  personal 
inconvenience)  arises  from  the  company's  refusal.  The  issues  in  the 
two  proceedings  are  therefore  totally  different.  A  consideration  of  the 
two  recent  cases  in  which  traders  sought  to  establish  their  right  to 
compel  railway  companies  to  accept  for  conveyance  their  privately 
owned  wagons  loade'd  with  their  goods  reinforces  these  conclusions 
(SpiTlers  &  Bakers  v.  G.  W.  By.  (1908-10)  14  Ey.  &  Can.  Tr.  Cas.  52; 
John.  Watson  v.  Caledonian  By.  (1910-11)  14  ib.  185).  In  those  cases 
it  is  stated  over  and  over  again,  by  the  ex  officio  Commissioners  in 
England  and  Scotland,  by  the  Court  of  Appeal,  and  by  the  Court  of 
Session,  that  section  2  of  the  Act  of  1854  gives  to  no  one  an  absolute 
right  to  any  particular  facilities,  but  makes  the  question  whether  it  is 
reasonable  to  require  a  company  to  'give  them  a  question  of  fact  to  be 
decided  by  the  Commissioners,  taking  into  consideration  all  relevant 
matters,  and  particularly  those  mentioned  above.  Indeed,  so  far 
removed  is  the  jurisdiction  to  order  facilities  from  a.  jurisdiction  to 
enforce  legal  rights,  that  directly  the  applicant  claims  to  have  a  legal 
right  to  that  which  he  asks  the  jurisdiction  of  the  Commissioners  is 
ousted.  "  There  are  in  the  mass  I  have  already  alluded"  to  (the  plead- 
ings) various  phrases  which  would  seem  to  suggest  that  a  case  was  going 
to  be  made  on  what  I  might  call  common  law,  carriers'  law,  or  it  might 
be  statutory  law.  If  there  is  such  a  case,  that  is  a  case  for  the  Law 
Courts  and  not  for  the  Eailway  Commissioners.  If  a  trader  is  entitled 
to  have  a  wagon  of  his  own  put  on  the  line  as  a  matter  of  right, 
whether  that  matter  of  right  depends  on  a  statutory  provision  or 
whether  it  depends  upon  the  common  law  applicable  to  common 
carriers  arid  the  like,  that  is  a  thing  he  can  have  declared  in  the  Courts 
of  the  country,  and  that  is  a  thing  he  is  entitled  to  have  quite 
irrespective  of  whether  his  demand  is  for  a  reasonable  facility  or  is  not. 
In  one  sense,  the  right  to  reasonable  facilities  is  a  statutory  right, 
because  it  is  only  statute  that  gives  the  person  the  right  to  have  a 
reasonable  facility,  but  the  moment  that  the  person  confesses  that  he 
has  no  other  right,  the  precise  determination  of  what,  in  the  concrete, 
is  or  is  not  a  reasonable  facility  is  a  matter  that  has  been  committed 
by  the  Legislature  to  the  jurisdiction  not  of  the  Courts  but  of  the  Eail- 
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way  Commissioners  "  (Lord  Dunedin,  John  Watson  v.  Caledonian  By., 
supra,  at  pp.  191-2). 

This  matter  has  been  considered  at  some  length  because  it  is  of 
very  considerable  importance.  The  words  of  Lindley,  L.J.,  have  since 
been  relied  upon  in  Courts  of  law  as  a  justification  for  assuming  that 
the  facilities  which  the  Commission  will  grant  are  such  as  depend  upon 
the  strict  operation  of  legal  rules,  so  that  a  Court  of  law  can  know  or 
assume  that  a  certain  facility  must  be  granted  by  the  Commissioners, 
just  in  the  same  way  as  it  can  know  and  assume  the  rules  of  law  which 
would  apply  to  a  party  before  it  in  various  states  of  fact.  It  is  sub- 
mitted that,  in  the  absence  of  material  qualifications,  this  view  is 
erroneous,  and  cannot  be  supported.  Whether  a  particular  facility  is 
or  is  not  reasonable  is  a  question  of  fact  for  the  Commissioners,  and 
no  Court  of  law  can  assume  or  know  whether  in  fact  the  Com- 
missioners will  hold  it  to  be  such  as  they  ought  to  order  or  not.  It 
should  be  remembered  that  in  Williams  v.  M.  Ry.  ([1908]  1  K.  B. 
252)  Lord  Halsbury,  when  sitting  in  the  Court  of  Appeal,  said  "If  it 
were  necessary  to  discuss  further  the  case  of  Dickson  v.  G.  N.  By., 
which,  however,  is  binding  on  us  in  this  Court,  I  might  not  be  pre- 
pared to  agree  with  all  that  was  said  in  that  case." 

It  is  submitted  that  the  authorities  which  have  been  quoted  make 
it  clear  that  in  Singer  Manufacturing  Co.  v.  L.  &  8..W.  Ry.  ([1894]  1 
Q.  B.  833)  the  Divisional  Court  proceeded  on  a  wholly  wrong  principle. 
The  Court  had  to  consider  the  nature  of  a  railway  company's  lien  on 
goods  deposited  in  a  cloak-room  (the  exact  point  decided  is  stated  in 
title  XIV,  note  (b) ).  The  Court  based  its  judgment  in  part  upon  the 
proposition  that  a  cloak-room  is  a  reasonable  facility.  Now,  curiously 
enough,  there  is  considerable  doubt  if  a  cloak-room  can  as  a  matter  of 
law  be  a  reasonable  facility.  Willes,  J.,  thought  it  could  not  (Van 
Toll  v.  8.  E.  By.  (1862)  12  C.  B.  (N.  S.)  75),  and  there  is  considerable 
ground  for  supposing  that  the  effect  of  the  decision  of  the  Court  of 
Appeal  in  8.  E.  Ry.  v.  Railway  Commissioners  ((1881)  6  Q.  B.  D. 
586)  is  that  a  cloak-room  is  not  a  facility  which  there  is  jurisdiction  to 
order.  But  apart  from  this,  the  cloak-room  in  question  in  Singer's 
Case  had  not  been  so  ordered,  nor  has  a  cloak-room  been  ordered  in 
any  other  case.  Now  if  an  application  for  a  cloak-room  were  made  to 
the  Commission,  assuming  that  there  is  jurisdiction  to  entertain  it,  it 
is  open  to  no  doubt  that  the  Commission  would  not  order  it  save  upon 
evidence  as  to  public  inconvenience  and  having  regard  to  the  reason- 
able interests  of  the  railway  company.  Singer's  Case  was  an  appeal 
from  a  County  Court,  and,  of  course,  no  evidence  on  these  matters 
was  before  the  Divisional  Court.  If  it  was  open  to  that  Court  to  hold 
that  the  cloak-room  was  a  reasonable  facility  it  must  follow  that  an 
issue  which  the  Legislature  has  expressly  committed  to  the  exclusive 
jurisdiction  of  a  special  tribunal,  there  to  be  decided  as  a  question  of 
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fact,  can  be  decided  by  a  Court  of  law,  without  evidence,  as  a  question 
of  law.  This  proposition  is,  of  course,  inconsistent  with  the  authorities 
which  have  been  quoted,  and  is,  moreover,  it  is  submitted,  utterly 
inconsistent  with  principle.  Where  a  Court  of  law  is  concerned  with  a 
matter  which  has  in  fact  been  ordered  by  the  Commission  as  a  facility, 
then  no  doubt  it  is  entitled  to  draw  any  legal  conclusion  which  follows 
from  its  having  been  so  ordered.  But  in  no  other  case,  it  is  sub- 
mitted, is  such  a  Court  competent  to  decide  the  question  which  the 
Legislature  has  willed  shall  be  cognisable  solely  by.  the  Eailway  and 
Canal  Commission. 
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undue  preference  by,  471,  540 


BAILEE'S  LIABILITY, 

history  of,  3-6 

BEALE, 

theory  of,  as  to  origin  of  common  carrier's  liability,  5 

BY-LAWS, 

allowance  of,  by  confirming  authority  no  bar  to  Court  holding  invalid, 

431 
Minister  of  Transport  may  disallow,  429 
must  approve,  429 
must  be  reasonable,  431 

penalty  for  breach  of,  statutory  authority  to  impose,  430 
powers  of  railway  companies  to  make  by-laws  to  enforce  regulations, 

429 
.regulations,  429,  430 
publication  of,  430 
steamboat   traffic,   powers  of   railway  company  to  make   in  respect  of, 

431 
subjects  as  to  which  railway  company  can  make,   429,   430 
under  the  Explosives  Act — 

explosives  in  respect  of  which  there  is  no  obligation  to  make,  247 
obligation  of  railway  company  to  make,  246 — 8 
publication,  confirmation,   and  variation  of,  247 
purposes  for  which  by-laws  are  to  be  made,  247 — 8 
railway  company  may  make  in  respect  of  public  wharf,  247 
Secretary     of     State     may     make     when     other     by-laws     are 
inapplicable,  247 

BY-LAWS,  THE  RAILWAY, 

animals,  etc.,  in  passenger  carriages,  438 

betting,  etc.,  in  railway  premises,  440 

by-laws   which   create   no  offence,    but   purport   to    add    terms    to   the 

contract  of  carriage,  effect  of,  433 — 4 
defacing,  etc.,  tickets  with  intent  to  defraud,  434 
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C. 
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refusal  to  deliver  to  owner  is  a  conversion,  77 
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COMMON  CARRIER  OF  GOODS, 

address  of  consignee,  whether  bound  to  deliver  at,  15,  78 

carrier  not  liable  as,  unless  paid,  14,  18 — 19 

Carriers  Act  applies  only  to,  157 — 8 

cannot  reserve  right  to  reject  at  pleasure  goods  within  his  profes- 
sion, 13 

dangerous  goods,  consignor's  duty  to  disclose  nature  of,  29 — 31,  49 — 50, 
233,  235 
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COMMON  CARRIER  OF  GOODS— continued, 
definition  of,  7 
duty  to  carry — breach  of,  tortious,  17 

whether  criminal,  17 
exception  of  dangerous  goods,  17,  19 — 20 
when  conveyance  is  full,  17,  19 
in  case  of  unusual  goods,  17,  19 — 20 
goods  must  be  tendered  at  reasonable  time)  17,  18 
limited  by  extent  of  profession,  7,  8,  16,  17 
tender  of  hire  necessary  to  raise,  17,  18 — 19 
fault  of  sender,  not  liable  for  casualties  due -to,   20,  25 — 29,   189 
history  of  liability  of,  3 — 6 
liability— act  of  God,  not  liable  for,  20,  22—24 
address,  insufficient,   in  case  of,  28 — 29 
as  insurer,  3,  20 

custom  of  England,  according  to,  3,  6 
excepted  perils,  can  only  rely  on  when  not  guilty  of  negligence, 

20—22 
fault  of  consignor,  not  liable  for  casualty  due  to,  20,  25 — 29,  189 
inherent  vice,  growth  of  exception  of,  29 — 36 

not  liable  for  casualties  due  to,  20,  29 — 36 
king's  enemies,  not  liable  for  acts  of,  20,  24 — 25 
natural  deterioration,   growth  of  exception   of,   29 — 36 

not  liable  for,  20,  29—36 
packing,  defective,  in  case  of,  27 — 28 
proceedings  for  refusal  to  carry,  3,  6 
vehicles,  whether  an  insurer  of  the  fitness  of,  21 — 22 
must  carry  for  persons  generally,  12 — 13 
profession — consequences  of  making,  7 

extent  of  duty  to  carry  measured  by,  7,  8,  16,  17 
extent  of,  is  in  carrier's  discretion,  7,  8,  15,  16 
may  be  express  or  implied,  8 

varied  or  withdrawn,  16 
nature  of,  7 — 13 

no  formalities  required  in  making,  7 — 8 
question  of  fact  whether  made,  7 

particular  goods  included,  14,  15,  16 
railway  company  is  not  bound  to  be,  16   > 

termini,   liability  unaffected  by  carrying  beyond  usual  terminus,   15 
if  one  terminus  is  outside  jurisdiction,   15 
need  not  be  fixed,  14 — 15 

when  fixed  carrier  not  compellable  to  carry  elsewhere,  15 
warranty  of  fitness  of  goods  for  carriage,   consignor  gives  in   absence 
of  disclosure,  29 — 31 

vehicles,  see  Common  Cabbieb  ;  Liability. 
whether  disclosure  of  circumstances  involving  exceptional  damages  for 
failure  to  carry  safely  can  justify  refusal  to  carry,  91 


COMMON  CARRIER  OF  PERSONS.     See  Persons,  Cabbiage  of. 


COMMON  LAW, 

application  of  to  railways,  1 — 2 

liability — preserved  in  case  of  railway  companies,  1 — 2 
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COMMON  OCCUPATION, 
theory  of,  5,  6 

COMPLAINTS  BY  ASSOCIATED  BODIES  OF  TRADERS. 
See  Associated  Bodies. 

COMPLAINTS  TO  BOARD  OP  TRADE  OF  UNREASONABLE  OR  UN- 
FAIR RATES,  352—353 

CONSIDERATION, 

doctrine  of  in  relation  to  common  carrier's  liability,  5,  14 

CONSIGNOR  OF  GOODS— 

dangerous  goods,  duty  to  disclose,  29 — 31,  49 — 50,  233,  235 
delivery  of  goods  to  carrier,  liable  for  breach  of  duty  in,  3,8,  49 — 50 
freight,  prima  facie  liable  for,  38,  48—49 
may  be  freed  from  liability  for,  38 
warrants  fitness  of  goods  for  carriage  in  absence  of  disclosure,  29 — 31, 
49—50,  233,  235 

CONVERSION  BY  CARRIER.     See  Carrier,  Delivery  bt. 

"CONVEYANCE."     See  Maximum  Rates  and  Charges. 

CONVEYANCE  RATE,  MAXIMUM.     See  Maximum  Rates  and  Charges. 

COSTS 

in  proceedings  before  Railway  and  Canal  Commission,  508,  546 — 548 

CUSTOM  OF  ENGLAND.     See  Common  Carrier. 


D. 
DAMAGES 

for  actionable  delay  in  carrying  passengers,   424 — 426 
for  breach  of  contract  to  carry  goods, 

damages  which  are  not  recoverable  in  absence  of  disclosure,  88 — 89 
disclosure,   extent  of,   necessary  to  make  particular  damage  re- 
coverable, 90 — 91 
of  circumstances  involving  special  damage,  87,  88 — 91 
of  circumstances  involving  special  damage  gives  a  railway  com- 
pany no  right  to  make  extra  charge,  91,  307 
estimation  of,  when  goods  are  despatched  for  purposes  other  than 
commercial,  92 
when  there  is  a  market  price,  92 
when  there  is  no  market  price,  92 — 93 
in  case  of  delay  of  goods,  94 — 95 
injury  to  goods,  93 — 94 
loss  of  goods,  91 — 93 
•     rule  in  Hadley  v.  Bwxendale,  87,  88 — 91 

when  owner  may  reject  injured  goods  and  claim  a  total  loss,  94 
for  fatal  accidents,  418 — 421 
for  personal  injuries,  421 — 424 
in  respect  of  increase  of  rates,  336 

undue  preference,  543 — 546 
i.r.l.  36 
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DELAY, 

damages  for  in  case  of  carriage  of  goods,  94 — 95 

in  case  of  carriage  of  persons,  424 — 426 
deviation  whether  justifiable  or  necessary  to  avoid  undue,  54 
liability  of  carrier  of  animals  for,  193 

of  carrier  of  goods  for,  73,  80 — 82 

of  carrier  of  persons  for,  424 
prohibition  of  undue,  in  respect  of  through  traffic,  498,  506 

DELIVERY  OF  GOODS  BY  CARRIER.     See  Caeeiee,  Deliveey  by. 

DELIVERY  OE  GOODS  TO  CARRIER.     See  Caeeibe,  Deliveet  to. 

DETENTION  OF  TRUCKS,  CHARGES  FOR. 
See  Maximum  Rates  and  Chaeges. 

DETINUE,  ACTION  OF,  4 

DEVIATION, 

carrier  may  profess  to  carry  by  more  than  one  route,  53 

rely  oh  protection  of  Carriers  Act  in  spite  of,  57 
duty  to  follow  customary  route,  52 — 53 
railway  company  may  rely  on  protection  of  section  7  of  Railway  and 

Canal  Traffic  Act,  1854,  in  spite  of,  57 
unjustifiable,  effect  of  on  contract  of-  carriage,  54—57 
when  justifiable,  54 
when  route  fixed  by  contract,  53 — 54 

DISINTEGRATION  OF  RATES. 

See  Publication  and  Disintegeation  of  Rates. 

DISTRAINT, 

goods  in  hands  of  common  carrier  not  liable  to,  12 


E. 
EQUALITY,  466— 470      ' 

and  undue  preference,  distinction  between,'  469 

in  relation  to  steamship  services  worked  by  railway  companies,  533 — 535 

voluntary  services,   469—470 
"  No  reduction  or  advance,"  468 — 9 

"  Passing  only  over  the  same  portion  of  the  line  of  railway,"  467 
"  The  same  circumstances,"  468 
"The  same  description,"  466 
"  Tolls,"  meaning  of  in  equality  clause,  466 

EXPLOSIVES  AND  DANGEROUS  GOODS,  CARRIAGE  OF, 

Cheap    Trains    Act,     provisions    as    to    carriage    of    explosives    and 

ammunition  of  the  Forces,  235 
common  carrier  not  bound  to  carry,  17,  19 — 20 
consignor   gives    implied   warranty    that   goods    are   not   dangerous   in 

absence  of  disclosure,  29—31,  49—50,  233,  235 
consignor's  duty  to  disclose  at  common  law,  29 — 31,  50 

statutory   duty  to  disclose  when  carrier  is   a  railway  company, 
233,  235 
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EXPLOSIVES  AND  DANGEROUS  GOODS,  CARRIAGE  OF-bontiwued. 
Explosives  Act,  The — By-laws  under,  not  necessary  in  oases  of  certain 

explosives,   247 
obligation   of   railway   companies 

to  make,  246 — 8 
publication,      confirmation      and 

variation  of,  247 
purposes  for  which  may  be  made, 

247—8 
railway    company    may   make    in 

respect  of  public  wharf,  247 
Secretary     of     State    may    make 

where  others  inapplicable,  247 
the  current  railway,  249 — 253 
carriers  exempted  from  certain  provisions  of,  253 — 254 
definition  of  carrier  in,  236 

railway  company  in,  236 
forfeiture  and  detention  of  carriages  containing  explosive,  254 
general  purposes  of,  235 

inspection  and  search,  powers  of,  under,  254 — 5 
notice  of  accidents,  255 — 6 
penalties  under,  255 
penalty  for  defacing  notices,  etc.,  253 
statutory  classification  of  explosives,  236 — 240 

rules  for  conveyance  of  explosives,  240 — 245 

movement  of  explosives  out  of  a  factory,  245 — 246 
Part  IV.  of  (Rates  and  Charges)  Orders,  provisions  of  as  to,  234,  271,  306 
railway  company  cannot  be  ordered  to  give  facilities  for,  235 
Railways  Clauses  Act,  1845,  provisions  as  to,  233 — 235 

railway  companies,  position  of  under,  233 — 235 
the  criminal  offence  in  respect  of  non-disclosure,  235 


F. 

FARES, 

passenger,  generally,  449 — 450 

in  respect  of  cheap  trains,  450^1 

publication  of,  452 

undue  preference  in  relation  to,  450,  490 

FATAL  ACCIDENTS, 

measure  of  damages  for,  418 — 421 

nature  of  carrier's  liability  for,  414 — 416 

persons  entitled  to  sue  and  benefit  in  respect  of,  416 — 418 

FAULT  OF  CONSIGNOR, 

common  carrier  not  liable  for  casualties  due  to,  20,  25 — 29,  189 

FELONY  OF  CARRIER'S  SERVANT, 

statutory  liability  for,  see  Valuables,  Cabeiage  of. 

"FINGER-SQUEEZING  ACCIDENTS," 
decisions  as  to,  401—402 
L.E.L.  36* 
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FREIGHT, 

carrier  cannot  sue  for  until  goods  reach  destination,  49 
consignor  of  goods  prima  facie  liable  to  carrier  for,  38,  48 — 49 
liability  for  to  carrier  gives  no  right  to  sue  carrier,  39 — 40,  48 
stoppage  in  transitu  right  of  carrier's  lien  for  is  prior  to,  61 

damages,    carrier    can    recover    as    from 
party  to  whom  he  redelivers,  61 


G. 
GROUP  RATES,  526—529 

application  to  Railway  and  Canal  Commission  to  sanction,  529 

whether  necessary  for  creation  of  group,   529 
measure  of  undue  preference  in  regard  to,  527 — 529 
power  to  group  notwithstanding  statute,  526 — 7 


H. 

HOLMES',  CHIEF  JUSTICE  O.W., 

theory  as  to  origin  of  bailee's  liability,  3 — 6 

common  carrier's  liability,  3 — 6 

HORSES  (IMPORTATION  AND  TRANSIT)  ORDER,  1912. 
See  Animals,  Cabbiage  of,  Regulations. 


I. 

INCREASE  OF  RATES,  THE 

Classification  and  Schedule  of  (Rates  and  Charges)  Orders  in  relation 

to,  270—1 
notice  of  increase — Board  of  Trade  order  as  to  form  of,  326 — 328 
increases  which  need  not  be  notified,  328 
statutory  provisions  as  to,  326 

whether    necessary    when    increase    is    directed    by    Minister    of 
Transport,  328 
under  Railway  and  Canal  Traffic  Act,  1894... 328 — 336 

alteration  of  classification  of  goods,  application  of  Act  to,  270 — 

271,   332 
collection    and   delivery   charges,    Act   applies  to   increase   of    in 

gross  rate,  332 
computed  weights,  carriage  by — application  of  Act  to  alteration 

of  method  of  computation,  333 
damages  in  respect  of,  329,  336 
December  31,  1892,  effect  of  insertion  of  this  date,  330 — 332 

why  this  date  was  chosen,  330 — 331 
demurrage  charges,  Act  inapplicable  to,  332 — 333 
how  increase  can  be  justified,  334 — 336 

increase  in  cost,  the  ratio  basis,  335 
increase  to  avoid  undue  preference,  335 — 6 
train-mile  basis  rejected,  335 
joinder  of  companies  as  defendants,  329 
payment  into  Court  of  amount  of  unchallenged  rates,  329 
inapplicable  to  complaints  by  associated  bodies,  336 
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INCREASE  OF  RATES,   THE— continued. 

under  Railway  and  Canal  Traffic  Act,  1913... 337— 340 
Act  sanctions  new  defence,  337 — 8 

no  new  proceedings,  337 
"  cost  of  working,"  meaning  of,  338 — 339 

increase  must  be  deliberately  made  to  meet  increase  in,  339 
increase  in  cannot  be  partial  defence,  339 
no  increase  justifiable  above  statutory  maximum,  337 
proportion  of  increase  which  particular  traffic  may  bear,  339 
"resulting    from    improvements    in    the    conditions    of    employ- 
ment," 339 
the  proviso,  339 — 340 
under  the  Ministry  of  Transport  Act, 

Advisory  Committee,  the,  349 — 351 
direction  of  Minister  now  in  force,  343 — 349 
duty  of  companies  to  obey  Minister's  directions,  341 — 343 
except  when  undue  preference  is  directed,  341 — 343 
earlier  legislation  still  in  force,  343 
possession  of  undertakings  by  the  Minister,  341 
rates  agreements,  powers  of  Minister  in  respect  of,  342 
right  of  indemnity  against  Minister,  343 

INHERENT  VICE,^ 

common  carrier  not  liable  for  casualties  due  to,  20,  29 — 36,  192 — 3 

INJUNCTION  AND  ATTACHMENT, 

powers  of  Railway  and  Canal  Commission  in  reference  to,  542 — 3 

"INVITATION  TO  ALIGHT," 
decisions  as  to,  399 — 401 


J. 
JUS  DISPONENDI.     See  Unpaid  Seller's  Lien. 
"JUST  AND  REASONABLE"  CONDITIONS.     See  Special  Conteacts. 


K. 

KING'S  ENEMIES, 

common  carrier  not  liable  for  casualties  due  to,  20,  24 — 25 


LADING, 

duty  of  consignor  of  goods  by  railway  to  give  exact  account  in  writing 
of,  353—354 
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LEVEL.  CROSSINGS— 

at  stations  for  use  of  passengers — duty  of  railway  company  in  reference 

to,  399 
authorised   crossing — facts   in   reference   to   from    which   negligence   of 

the  railway  company  may  be  established,  397 
leave  and  licence  to  cross  line  at  a  particular  place,  when  inference  of 

arises,  396 
representation  by   the  railway   company   that   crossing   may   be  safely 

used,  397—8 
statutory  rules  as  to  use  and  construction  of,  398 — 9 
unauthorised  crossing,  duty  of  railway  company  to  person  using,  396 


LIEN,   CARRIER'S.     See  Cakrieb,  Lien  of. 

LIEN,  UNPAID  SELLER'S.     See  Unpaid  Seller's  Lien. 

M. 

MAILS,  CARRIAGE  OF, 

not  pursuant  to  notice,  by  agreement,  221 
under  statutory  sanction,  219 — 220 
pursuant  to  notice — application  of  enactment,  206 — 207 

duties  of  railway  company  on  receipt  of  notice,  208 — 210 
liability  of  railway  company  for  injuries  to  Post  Office  servant, 
214 
loss  or  injury  of  mails,  214 — 215 
on  bond,  212—214 
to  penalties,  212 
notice,  duty  of  railway  company  on  receipt  of,  208 — 210 

power  of  Postmaster-General  to  serve,   207 — 8 
notices,  how  served  on  railway  company,  215 

regulations  of  Postmaster-General,   duty  of  railway  company  to 
obey,  210 
remuneration,  fixing  of  by  agreement,  215 — 216 

arbitration,  216 
rules  on  which  assessed,  216 — 219 
Royal  Arms  to  be  painted  on  Post  Office  carriages,  210 
variation  and  termination  of  services,  211 


MAXIMUM  RATES  AND  CHARGES, 

arbitration  under  (Rates  and  Charges)  Orders — charges  for  services  not 
included  in  tonnage  rates,  288 — 289 
detention  of  trucks,  295,  299,  300—301 

power   to   appoint  Railway   and   Canal   Commissioners   as   arbi- 
trators, 290 
when  company  do  not  provide  trucks,  280 — 282 
charge,  calculation  of,  303 — 5 
charges  for  services  not  included  in  tonnage  rates,  286 — 300 

accommodation  when  liability  as  carrier  has  ceased  or  not  begun, 
293—300 
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MAXIMUM  RATES  AND  CHARGES— continued. 

charges  for  services  not  included  in  tonnage  rates,  arbitration  in  respect 
of,  288—9 

"  difference,"  what  is  a,  288 — 9 
when  arbitrator  has  exclusive  jurisdiction,  288 — 9 
collection  and  delivery,  293 
detention  of  trucks  by  trader,  294 — 299 

effect  of  Ministry  of  Transport  Act,  298—299 
Minister's  direction  as  to  charges,  296 — 297 
persons  liable  to  pay  demurrage,  296 
principle  of  "averaging"  inadmissible,  295 
what  arbitrator  has  to  decide,  295 — 299 
dock  charges,  300 
merchandise     consigned    to    an     address    other    than    terminal 

station,  300 
services  at  private  sidings — "  at  or  in  connection  with,"  meaning 
of,  291 
expenses  of  signalling,  292 

"not  belonging  to  the  company,"  meaning  of,  291 
provision  of  special  staff,  292 — 3 
shunting  and  marshalling,  291 
trader's  "request"  or  "convenience,"  287 — 288 
use  of  accommodation  before  or  after  conveyance — use  of  trucks 

after  transit  has  ceased,  299 
use  of  accommodation  before  or  after  conveyance — warehousing, 

299  . 

weighing  Merchandise,  293 
Classification  and  Schedule  of  (Rates  and  Charges)  Orders — 
construction  of  in  action,  268 — 9 

by  Railway  and  Canal  Commission,  269 — 271 
duty  of  railway  company  to  keep  copies  of  for  inspection   and 

sale,  321—322 
in  relation  to  increase  of  rates,  270 — 1 
complaints  to  Board  of  Trade  of  unreasonable  or  unfair  rates,  352 — 3 
construction  of  Acts  imposing,  272 
detention  of  company's   wagons   by   trader,    charges   for,    see  Chaeges 

FOE   SeEVICES    NOT   INCLUDED   IN    TONNAGE  RATES,    above. 

detention  of  trader's  wagons  by  company,  charges  for,  300 — 302 

distinction  between  "carrier"  and  "conveyor,"  264 — 5 

distance,  calculation  of,  302 — 3 

dock  charges,  saving  of  power  to  make,  302 

exceptional  class,  the,  305 — 7 

' '  accommodation  or  services  within  scope  of  undertaking, "  306 — 307 
charge,  the,  307 
dangerous  goods,  306 

no  power  to  make  extra  charge  when  disclosure  is  made  of  facts 
involving  exceptional  damages  for  breach  of  contract,  91,  307 
railway  vehicles  running  on  their  own  wheels,  306 
specie,  bullion,  etc.,  306 
maximum  service  terminals,  284 — 6 

station  terminals,  282 — 4 

only  chargeable  when  company  acts  "  as  carrier,"  284 

terminal  station,  what  is,  284 

when  "conveyance"  ceases,  264—5,  274—6,  282—3,  284 
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MAXIMUM  RATES  AND  CHARGES— continued. 
maximum  rate  for  conveyance,  273 — 282 

meaning  of  "conveyance,"  264—5,  274—6,  282—3,  284 
trucks,  provision  of,  277—278 

Ministry  of  Transport  Act,  effect  of,  278 
North  Eastern  Railway  Order,  277,   278,  281 
Orders    recognise    but    do    not    stereotype    existing 

practice,  277—278 
Scottish  Orders,  277,  278,  281 
when  company  do  not  provide,  278 — 9 

how  rebate  is  fixed  for  distances  under  fifty  miles, 

280—281 
rebate,   provisions  of  Ministry  of  Transport  Act  as 

to,  281—282 
scale  rebate  for  distances  over  fifty  miles,  281 
"rate  authorised"  means  rate  actually  charged,  279 
"  merchandise,"  definition  of,  273' 

Minister  of  Transport,  in  respect  of  services  established  by,  354 — 5 
Railway  and  Canal  Traffic  Act,  1888,  provisions  as  to,  265 
(Rates  and  Charges)  Orders,  form  and  scope  of,  266 — 268 
rebate  on  sidings  rate,»307 — 312 

damages  for  past  charges  cannot  be  given,  312 

dates  from  date  of  application,  312 

how  prima  facie  case  for  rebate  is  proved,  309 — 310 

may  be  rebutted,  310 — 311 
no  fixed  formula  for  calculating,  312 
Pidcock's  Case,  supposed  rule  in,  311 — 312 
principles  on  which  jurisdiction  is  exercised,  308 — 311 
rebate  ' '  in  respect  that, ' '  308 

right   to   rebate   may   be   extinguished   by   terms   of    agreement, 
308—309 
rent,  saving  of  power  to  make  charges  in  nature  of,  302 
return  of  trader's  trucks,  charges  for,  301 — 2 
scope  of  legislation  as  to  before  1888... 264 — 5 
section  of  Act  which  confirms  the  Order,  272 — 3 
short-distance  clause,  construction  of,  303 
Tolls,  (Rates  and  Charges)  Orders  do  not  apply  to,  273 
unclassified  articles,  charges  in  respect  of,  268 
power  to  classify,  268 — 70 

MINISTER  OF  TRANSPORT, 

duty  of  railway  companies  to  obey  directions  of,  340 — 3,  538 — 542 

may  sue  or  be  sued  in  contract  or  tort,  355 

power  of,  to  establish  transport  services,  354 — 5 

powers  in  respect  of  privately-owned  wagons,  278,  281 — 2,  298 — 9,  464 

right  of  indemnity  against,  343,  540 — 1 

MINISTRY  OF  TRANSPORT  ACT, 

effect  of  on  law  as  to  increase  of  rates,  340 — 351 

reasonable  facilities,  538 — 540 
undue  preference,   341 — 3,   540 — 542 
on  rates  agreements,  541 — 2 
provisions  of    as   to   rebate   to  traders   when   company   do   not  supply 
trucks,  281—2 
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N.    ' 

NATURAL  DETERIORATION, 

common  carrier  not  liable  for  injury  due  to,  29 — 36 

"  NEGLECT  OR  DEFAULT," 

See  Special  Contracts — effect  of  Railway  and  Canal  Traffic  Act, 
1854. 

NEGLIGENCE, 

common  carrier  of  goods  guilty  of  cannot  rely  on  excepted  perils,  20 — 22 
contracts   of   carriage  of   goods   relieving    carrier    from    liability     for, 

111 — 152.     See  Special  Contracts. 
contracts, of   carriage  of   persons   relieving   carrier   from  liability   for, 

405—412 
contributory.     See  Persons,  Carriage  of. 
what    constitutes    in    carriage    of    persons,    365 — 402.     See    Persons, 

Carriage  of. 


O. 

OFFENCES 

by  passengers,  429 — 445.     See  By-laws. 

misuse   of    means   of    communication     between     passengers     and 

company's  servants,  444 
regarding  tickets,   441 — 443 

wilful  obstruction  of  company's  servants,  444 — 5 
wrongful  refusal  to  quit  carriage,  443 
in    respect    to   carriage   of    explosives    and    dangerous     goods.       (See 
Explosives  and  Dangerous  Goods,  Carriage  of),  233,  235,  253,  255 


PASSENGER'S  LUGGAGE,  CARRIAGE  OF, 

carrier  of   passengers  not  bound  at  common  law  to  carry  passenger's 

luggage,  257 
Carriers  Act,  applies  to,  163,  263 
implied  authority  of  carrier's  servants  to  receive  luggage,   extent  of, 

262—3 
liability  of  railway  companies  to  carry  passenger's  luggage,  258 — 263 
personal  and  ordinary  luggage — 

company  liable  for  goods  which  are  not  which  it  knowingly  per- 
mits passenger  to  carry,  259 — 260 
company    not   liable   when   passenger   carries    undisclosed    goods 

which  are  not,  259—260 
non-contracting  companies  liable  for  negligent  injury  of,  260 
position    when    passenger    is    not    owner    of    goods    carried    as 

luggage,  260 
what  is,  258—261 
whether  distinction  was  recognised  at  common  law,  258 
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PASSENGER'S  LUGGAGE,  CARRIAGE  OF— continued.      . 
private  Acts,  the,  261 

by-law  void  which  conflicts  with,  261 

company  may  contract  out  of  obligation  to  carry  luggage,  261 
Railway  and  Canal  Traffic  Act,  1854  (s.  7),  applies  to,  118—120,  263 
railway  companies  usually  liable  as  common  carriers  of,  261 

liability  for  articles  carried  in  passengers'  pockets,  262 

liability  for  luggage  carried  with  passengers,  262 

not  gratuitous  carriers  of,  261 

when  liability  begins,  262 — 3 
ends,  263 

PERSONS,  CARRIAGE  OF, 

carriage  of  troops  and  police,  426 — 428 
carrier's  duty  to  exercise  due  care,  365 — 402 

liability  for  negligence  apart  from  contract,  365 — 6 
common  carrier  of  persons,  the,  363 — 4 
contract  of  carriage,  402 — 405 

authority  to  sell  tickets,  403 

by  railway,  whether  issue  of  ticket  is  necessary  to  validity  of,  404 
duty  only  to  carry  to  named  destination,  404 — 5 
duty  to  perform  in  a  reasonable  time,  403 
evidenced  by  ticket,  403 
contracts  limiting  liability,  405 — 412 

carrier  owes  no  duty  which  contract  excludes,  406 
construction  and  effect  of  particular  conditions,  408 — 9 
need  not  be  in  any  particular  form,  405 — 6 
no  statutory  prohibition  of  exclusion  of  liability,  406 
notice  of  conditions,  409 — 412 
obligation  to  use  clear  words  of  exemption,  409 
whether  carrier  whose  maximum  charges  are  limited  by  statute 
can  exclude  liability   for  negligence  when  charging  the  maxi- 
mum fare,  406 — 8 
contributory  negligence — 

acts  of  passengers  reasonably  but  wrongly  believed  necessary  for 

safety,  389 
acts  of  passengers  to  remedy  state  of  inconvenience  not  involving 

danger,  389—390 
acts  of  passengers  to  save  other  passengers  from  peril,  390 
breach  of  legal  duty  not  necessary,  386 — 7 
knowledge  of  plaintiff  relevant  to  issue  of,  390 
proof  of,  when  case  can  be  withdrawn  from  jury,  383 — 387 
questions  for  jury,  388—389 
relevant  only  to  issue  of  causality,  386 — 7 
stranger,  effect  of  intervening  act  of,  390 
doors  of  carriages  flying  open,  cases  relating  to,  401—2 
fitness  of  vehicles^  duty  of  carrier  as  to,  369^-371 
liability  of  carrier  for  acts  of  his  servants,  371 — 374 
fatal  accidents.     See  Fatal  Accidents. 

injuries  to  passengers  caused  by  other  passengers,  377 — 383 
acts  of  drunken  passenger,  379 — 381 
assaults  by  passengers,  381 — 383 

duty  of  care  when  carrier  invites  or  anticipates  crowd,  378 
not  liable  for  acts  of  uninvited  mob,  378 
overcrowding  of  carriages,  378 — 9 
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PERSONS,  CARRIAGE  OF— continued. 

liability  for  negligence  of  persons  not  his  servants,  374 — 377 

in  oases  of  children  injured  on  his  premises,  368 — 369 

to  invitees  on  his  premises,  366 — 369 

licensees  on  his  premises,  366 

persons  other  than  passengers,  366 — 369 
level  crossings,   accidents  at.     See  Level  Crossings. 
"invitation  to  alight,"  399—401 

invitees,  who  are  in  reference  to  railway  premises,  367 — 8 
measure  of  damages  for  actionable  delay,  424 — 426 

fatal  accidents,  418 — 421 

personal  injuries,  421 — 424 
negligence — breach  of  statutory  duty  as  evidence  of,  391 — 393 

breach  of  statutory  duty — whether  proximate  cause  of  accident, 
391—393 

proof  of,  function  of  judge,  383 
function  of  jury,  383 
party  alleging  must  establish,  383 
persons  entitled  to  sue  carrier — 

master's  right  to  sue  for  loss  of  servant's  services,  413 — 414 

right  to  sue  on  contract  confined  to  parties,  413 

tort,  person  may  sue  in  although  there  is  no  contract,  412 — 413 
premises,    duty  of   railway   company    to   passengers   in    respect  of   the 

condition  of,  395—6 
res  ipsa  loquitur — application  of  maxim,  393 — 395 

doors,  &c,  flying  open,  394 — 395 

failure  of  works  or  structures,  395 

railway  accidents,   393—4 
standard  of  care  required  of  carrier,  369 

POSSESSION, 

primitive  law  concerned  only  with,  4 

POST  OFFICE  PARCELS,  CARRIAGE  OF, 
accounts,  provisions  as  to,  227 
agreements,  provisions  as  to,  231 
arbitration,  provisions  as  to,  229,  230,  232 
arrangement  as  to  remuneration,  225 — 226 

companies  parties  to,  230 — 231 

position  on  determination  of,  232 
duties    of    Postmaster-General    during    continuance    of     arrangement, 
224—225 

railway  companies  during  continuance  of  arrangement,  223 — 224 
liability  of  railway  companies  in  respect  of,  225 
preamble  to  Act,  222 

railway  steamboats,  application  of  Act  to,  222 
saving  of  rights  of  railway  companies  to  carry  parcels,  223 
scheme  of  apportionment,  227 — 230 
service  of  documents,  231 
vessels  other  than  railway  steamboats,  application  of  Act  to,  222 

PRINTED  OR  WRITTEN  DOCUMENTS, 

contracts  made  by  delivery  of,  85—87,   109—111,  409—412 
issues  of  fact,  85—86,  109—110 

unreasonableness  of  conditions  irrelevant  save  in  case  of  fraud, 
85—86,  111 
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PRIVATE  CARRIER, 

carrier  who  reserves  right  to  reject  offers  at  pleasure  must  be,  13,  15 

liable  only  for  negligence,  8 

may  by  contract  undertake  duties  of  common  carrier,  12 

PUBLIC  CARRIER 

and  common  carrier,  distinction  between,  8 — 12 

may  be  liable  as  common  carrier  by  implied  representation  in  absence 
of  a  profession,  8 — 10,  11 
who  is  a,  12 

PUBLICATION  AND  DISINTEGRATION  OF  RATES 
under  Regulation  of  Railways  Act,  1873... 313 — 321 

disintegration — any  person  interested  entitled  to,  317 

meaning  of,  317 — 318 
artificial  character  of,  319 — 320 
Commission  need  not  order  insertion  of  in  rate-book,  319 — 

320 
of  what  rates  will  be  ordered,  320 — 321 
only  under  order  of  Commission,  318 
"other  expenses,"  detail  of,  required,  321 
theory  of,  318—319 

penalties  for  breach  of  statutory  obligation,  313,  321 
publication — any  person  entitled  to  inspect  rate-book,  317 
"  any  place  to  which  they  book,"  315 — 316 
special  contracts,  rates  charged  under  to  be  shown,  316 — 317 
"  stations,"  meaning  of,  314 
what  rate-book  must  show,  315 
under  Railway  and  Canal  Traffic  Act,  1888... 321— 324 
disintegration — "charge,"  meaning  of,  323 
"dock  charges,"  324 
"terminal  charges,"  meaning  of,  323 
without  proceedings  before  the  Commission,  322 — 323 
persons  entitled  to  such  disintegration,  322 — 323 
publication — classification,  &c,  of  merchandise — 

duty  to  permit  inspection  of  without  fee,  321 — 322 

place  on  sale  copies  of,  322 
notice  to  be  exhibited  that  classification  may  be  inspected, 
322 
publication  of  rates. for  sea  transit,  322,  324 


R. 

RAILWAY  COMPANY 

has  right  to  sell  goods  after  demand  for  unpaid  tolls,  69,  360 — 361 
liable  as  common  carrier  when  not  carrying  under  special  contract,  9 
limitation  of  total  liability  when  carrying  by  sea,  113 — 114 
not  compelled  to  be  common  carrier,  16 . 
toll-taker,  compelled  to  be,  359 

steamship  services  owned  or  worked  by.     See  Steamship  Services. 
whether  by  reserving  right  to  reject  goods  could  make  itself  a  private 
carrier,  13 
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RATES, 

complaints  to  Board  of  Trade  of  unreasonable  or  unfair,  352 — 353 
disintegration  of.     See  Publication  and  Disintegration  of  Rates. 
maximum.     See  Maximum  Rates  and  Charges. 
publication  of.     See  Publication  and  Disintegration  or  Rates. 

RATES  AGREEMENTS, 

effect  of  Ministry  of  Transport  on,  541 — 542 
undue  preference  in  relation  to,  474 — 478 

REASONABLE  FACILITIES, 

cloak-rooms,  whether  can  be  ordered  as,  86 — 87,  461,  552 — 553 
continuation  of  existing  facilities,  459 

contract  of  carriage,  terms  of,  usually  irrelevant  to  questions  of,  457 
Courts  of  law  cannot  decide  what  are,  86^87,  454,  548 — 553 
creation  of  railway  cannot  be  ordered  as,  454,  456 

station  cannot  be  ordered  as,  455,  456 
excessive  or  illegal  charge  for  not  usually  a  denial  of,  456 — 457 
if  acts  as  "  barrier  ' '  to  traffic  may  be  denial  of,  456 — 457 
explosives,  company  cannot  be  ordered  to  give  for  carriage  of,  235 
generally,  45.4 — 465 

interests  of  respondent  railway  company  to  be  considered,  458 
Ministry   of   Transport   Act,    in   relation   to   provisions   of,    464 — 465, 

538—540 
particular  Acts  of  Parliament,  affected  by  provisions  of,  455,  530 — 533 
perishable  merchandise,  in  respect  of,  465 
places  off  the  line  of  railway,  at,  461 

powers  of  respondent  company,  in  relation  to,  454 — 456,  458 — 459 
private  sidings  in  respect  of,  462 — 464 

public  inconvenience  must  be  proved  to  justify  order  for,  458 
Railway   and   Canal   Commission   alone  can   decide  what   are,   86 — 87, 

454,  548,  553 
■  railway  generally,  in  respect  of  the,  459 — 460 
stations,  at,  460 — 461 

steamship  services  worked  by  railway  companies,  in  respect  of,  535 — 537 
trader's  wagons,  in  respect  of,  464 — 465 
"traffic,"  definition  of,  459 
train  service,  as  to,  461 
through  traffic,  in  respect  of.     See  Through  Traffic. 

rates,  in  respect  of.     See  Through  Rates. 
whether  action  lies  for  failure  to  afford  those  ordered  by  the  Railway 

and  Canal  Commission,  549 


REBATE 

on  siding  rate,  307—312.     See  Maximum  Rates  and  Charges. 


REWARD, 

necessity  of  to  liability  as  common  carrier,  14 

RIGHT  OF  INDEMNITY 

against  Minister  of  Transport  in  respect  of  directions  given  by  him, 
°343,  540—1 
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S. 
SALE,  RIGHT  OF, 

of  goods  by  railway  company,  after  demand  for  unpaid  tolls,  360 — 361 

SERVANTS  OP  CARRIER 

authorised  to  receive  goods,  50 — 51 
liability  for  acts  of,  371—374 

acts  outside  authority  of  particular  servant,  373 

within  authority  but  unlawfully  performed,  373 
ultra  vires  a  railway  company,  373 — 374 
duty  of  carrier  as  to  authorisation  of  servants,  372 — 373 
negligent  acts  outside  servant's  authority,  372 

negligent   acts   within  servant's   authority   and  course   of  employment, 
371-2 

performance  of  forbidden  acts,  372 
who  are,  171—172,  185—187 

SERVICES 

at  private  sidings,  charges  for.     See  Maximum  Rates  and  Charges. 
established  by  Minister  of  Transport,  rates  in  respect  of,  354 — 355 
not  included  in  tonnage  rates,  charges  for.     See  Maximum  Rates  and 
Charges. 

SPECIAL   CONTRACTS   OP   CARRIAGE   OP   GOODS.     See   Printed   or 
Written  Documents,  Contracts  made  by  Delivery  of. 
construction  of  particular  conditions,  145 — 149 
effect  of  Carriers  Act  on,  96—98,  105—111 

contracts  excluding  operation  of  ss.  1  and  8... 97,  109 
no  formalities  required  by  Act,  108 

notice,    no   limitation   of   liability    by,    when    carrying,    96 — 98, 
105—111 

still  good  to  limit  profession  of  carrier,  106 — 108 
effect  of  Railway  and  Canal  Traffic  Act  (s.  7)  on — 
alternative  rate,  doctrine  of  the,  131 — 133 

application  of  section  before   relation  of  carrier   and   customer 
completely  established,   123 — 124 
to   carriage   of    animals,     118,     129 — 130, 

191—197 
to  passenger's  luggage,  118 — 120 
,    to  steamships,  112 — 114 
"  articles,  goods,  or  things,"  118 — 120 
company  must  prove  offer  of  alternative,  136 

not  bound  to  accept  common  carrier's  liability   at  higher 
rate,  133—134 
"conditions"    and    "special    contract,"    identical    meaning    of, 

129—130 
conditions  as  to  loss  of  market,  114—118,  143 — 144 

time  limit  for  claims,  122—123,  144 — 145 
embracing  merely  accidental  injury,  128 

delay,  114—118 
within    section    unjustifiable    unless     alternative    offered, 
143—145 
contract  may  relieve  from  all  liability  if  reasonable  alternative 

offered,  138—141 
contracts  unaffected  by  the  section,  120 — 124 
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SPECIAL  CONTRACTS  OF  CARRIAGE  OF  GOODS— continued. 
effect  of  Railway  and  Canal  Traffic  Act  (s.  7)  on — continued. 
controversy  as  to  meaning  of  section,  98 — 104 
definition  of  railway  company,  111 
"  delivering,"  124 
higher-rate,  or  company's  risk,  contract,  133 — 138 

if  less  than  statutory  maximum  is  prima  facie  reasonable, 
135—136 
"just  and  reasonable,"  meaning  of,  131 — 150 
limitation  of  section  to  cases  where  negligence  is  proved,  124 — 128 
lower-rate  contract,   any  condition  within  the  section  in  higher- 
rate    contract    will    invalidate    unless    inapplicable    to    goods 
carried,  137 — 8 
lower-rate  or  owner's-risk  contract,  138 — 141 
"  neglect  or  default,"  124—128 
negligence,  how  proved,  127 — 128 
notice  or  declaration  not  to  limit  liability,  129 
option,  the,  141 — 143 

exploded  theory  of  "  prohibitive  ' '  difference  in  rates,  142 — 3 
may  consist  in  offer  of  alternative  liability  at  one  rate,  143 
some  difference  in  rate  or  liability  necessary,   143 
what  constitutes  offer  of  alternative,  141 — 143 
proviso  as  to  proof  of  value,  151 — 2 

saving  Carriers  Act,  152 — 3 
reasonableness  of  conditions  not  to  be  left  to  jury,  129,  130,  131 

to  be  decided  by  Court,  129,  130,  131 
"  receiving,  forwarding,  or  delivering,"  120 — 124,  129,  130,  134 — 

135 
"receiving,"  123 — 124 
scope  of  section  limited,  108 
severability   of   conditions,    controversy   as   to  now    unimportant, 

149—150 
signature,  150 — 151 
when   alternative  rate  calculated  on  value  of  article,   131 — 132, 

136—137 
"wilful  misconduct,"  conditions  relieving  from  liability  for  are 
outside  the  section,  138 — 141 
gross   negligence — exploded   theory   that   carrier   always   remains  liable 

for,  110 
history  of  law  as  to,  98 — 105 

implied  term  in  through  booking  contracts  by  rail  and  sea,  152 — 153 
of  railway  companies  limiting  liability  when  acting  as  warehousemen, 
—whether  within  s.  7  of  Traffic  Act,  83—84 
how  made,  84 
"owner's  risk,"  meaning  of,  146 — 148 
"wilful  misconduct,"  meaning  of,  148 — 149 

SPECIAL     CONTRACTS     OF     CARRIAGE     OF     PASSENGERS.      See 
Persons,  Caebiage  of;  Contracts  Limiting  Liability. 

STEAMSHIP  SERVICES  WORKED,  &c,  BY  RAILWAY  COMPANIES, 
authorisation,  statutory,  111 — 114,  533 — 534 
by-laws,  powers  of  company  to  make  in  respect  of,  431 
equality,  provisions  as  to,  533—535 
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STEAMSHIP  SERVICES  "WORKED,  &c,  BY  RAILWAY  COMPANIES 

— continued. 
limitation  of  total  liability  when  carrying  by  sea,  114 
Railway  and  Canal  Traffic  Act,  1854  (s.  7),  application  to,  111 — 114 
reasonable  facilities  in  respect  of,  535 — 537 

through  booking  by  rail  and  sea,  implied  term  in  contracts  of,  152 — 3 
through  rates  in  respect  of,  537 — 8 
undue  preference  in  respect  of,  535 — 7 


STOPPAGE  IN  TRANSITU, 

action  against  carrier  for  failure  to  stop  sounds  in  tort,  61 

analogous  right  when  property  has  not  passed  to  buyer,  57,  61,  66 — 67 

carrier's  lien  for  freight  prior  to  right  of,  67,  69 

contract  of  sale  not  rescinded  by,  66 

right  is  only  against  goods  in  existing  state,  61 

right  of,  not  subject  to  discharge  of  general  lien,  61,  67,  71 — 72 

subject  to  payment  of  freight,  61 
transit  ended  by  carrier's  attornment  to  buyer,  65 

delivery  to  buyer  before  destination,  64 

meaning  of,  62 — 64 

not  ended  by  buyer's  rejection  if  carrier  remains  in  possession,  65 

not  usually  ended  by  part  delivery,  66 
unpaid  seller,  the,  conditional  payment,  59 

payment  by  negotiable  instrument,  59 

persons  deemed  to  be  sellers,  59 — 60 

the  price,  59 

who  is,  58 — 59 
when  right  exerciseable — carrier's  duty  to  redeliver  to  seller,  61 

goods  must  be  in  channels  of  communication,  64 

meaning  of  "  insolvent,"  60 — 61 

notice  of  claim  to  carrier,  62 
when  right  is  barred  by  statute,  57 


T. 
TERMINAL  CHARGES,  MAXIMUM.     See  Maximum  Rates  and  Charges. 


THROUGH  BOOKING, 

by  rail  and  sea,  implied  term  in  contracts  for,  152 — 3 
facility  of.     See  Through  Traffic. 


THROUGH  TRAFFIC, 

contiguous  stations — facilities  in  reference  to,  501 — 2 
"continuous  line" — facilities  in  reference  to,  500 — 1,  505- 

meaning  of,  499—500 
matters  embraced  by  provisions  as  to,  499 
nature  of  jurisdiction  to  order  facilities  for,  502 — 4 
prohibition  of  unreasonable  delay,  506 
through  booking,  504 — 5 
undue  preference  in  relation  to,  506 


INDEX.  577 

THROUGH  RATES,  506—526 

applications  for  by  private  individuals,  511 

no  duty  to  apportion  rates  in  notice,  522 
applications  fof  by  railway  or  canal  companies,  509 — 11 

effect   of    agreement    to    which    applioant   company    is    party    on 
right  to  apply,  509—511 
apportionment,  principles  of,  522 — 525 

retrospective,  522 
oan  only  be  ordered  if  a  reasonable  facility,  513 
current  "agreed  on"  rates,  no  jurisdiction  to  apportion,  522 
extension  of  time  for  objecting,  512 — 513 
for   rail   and  sea   transit  in   respect   of   steamship   services   worked   by 

railway  companies,  537 — 538 
"  forwarding  company,"  meaning  of,  512 
interests  of  respondent  companies  to  be  considered,  514 — 517 
mileage  rate  on  alternative  route,  525 — 6 
notice  of  application,  511 — 512 

power  of  Commission  to  fix  rate  other  than  that  asked,  521 
powers  of  respondent  companies  to  be  considered,  513 — 514 
public  interest  to  be  considered,  517 — 519 
reasonableness  of  proposed  route,  519 — 521 
' '  tolls, ' '   meaning  of  in  relation  to,   508 — 509 

TICKETS,  RAILWAY, 

by-laws  relating  to,  432,  433,  434,  435.     See  By-laws,  Railway. 

offences  with  respect  to,  441 — 3 

statutory  provisions  as  to  form  of,  452 — 453 

TOLLS, 

definition  of  in  Railway  Clauses  Act,  1845... 356 

equality  clause,  meaning  of  in,  466 

general  conception  of  a  toll;  356 — 359 

publication  of,  359 — 360 

railway  as  public  highway,  notion  of  the,  357 — 359 

company  bound  to  be  toll-taker,  359 
(Rates  and  Charges)  Orders  do  not  apply  to,  273 
right  of  sale  for  unpaid,   whether  right  extends  to  rates   and  charges, 

360—361 
settlement  of  differences  as  to,  361 — 362 
statutory  provisions  as  to,  359 — 362 
through  rates,  through  tolls  may  be  ordered,  508 — 509 

TORT, 

when  action  against  carrier  of  goods  sounds  in,  6,  7,  17,  46 

persons  sounds  in,  365 — 366,  412—413 

TROOPS  AND  POLICE,  CARRIAGE  OF,  426—428 

U. 

UNDUE   PREFERENCE 

and  inequality,  distinction  between,  469 

"carting  area,"  fixing  by  railway  company  usually  permissible,  485 

competitive  merchandise,  472 — 473 

competitive  routes,  494 — 496 
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UNDUE   PREFERENCE— continued. 

Courts  of  law  cannot  decide  what  is,  548 — 553 
difference  in  treatment,  478 — 479,  481 
in  respect  of  credit,  480 — 481 
private  sidings,  480 
train  service,  479 — 480 
general  delivery  orders  given  by  consignee,  in  relation  to,  488 — 489 
group  rates,  in  reference  to.     See  Gboup  Rates. 
higher  charge  for  shorter  distance,  498 
home  and  foreign  merchandise,  in  relation  to,  496 — 497 
increase  of  rates  to  avoid,  whether  requires  justification  under  Traffic 

Act  of  1894... 335— 336 
independent   carriers,    undue    preference   by    railway    company    of    its 

cartage  agents  to,  482—483,  486—490 
independent  carriers,  undue  preference  by  railway  company  of  itself  to, 

481—482 
Ministry  of   Transport   Act,    provisions  of   in   relation    to,    341 — 343, 

540—542 
onus  of  proof  of,  481 

packed  parcels,  in  relation  to  charges  for,  485 — 486 
particular  Acts  of  Parliament,  in  relation  to  provisions  of,  530 — 533 
passenger  fares  in  relation  to,  450,  490 
question  one  of  fact,  472 
rebate  to  traders  who  perform  collection  or  delivery  services,   railway 

company  must  give,  483 — 485 
"same  or  similar  merchandise,"  472 — 473 
"  same  or  similar  services  " — 

difference  in  cost  of  carriage,  473 — 474 

difference  in  cost  of  working  different  portions  of  line,  474 
rates    agreements,    when    apparent   preference   given   by    can    be 
justified,  474—478 
steamship  services  worked  by  railway  companies,  in  relation  to,  535 — 537 
through  traffic,   in  relation  to.     See  Through  Tkaitic. 
voluntary  services,  in  Telation  to,  469 — 470,  485 
when  preference  can  be  justified— 

all  relevant  matters  must  be  considered,  491 — 492 
competitive  routes,  494 — 496 
interests  of  the  public,  492 — 496 

when  rectification  would  involve  undue  reduction  of  rates,  496 — 
497 
who  may  be  sued  in  respect  of,  471 
complain  of,  470—471 

UNPAID  SELLER'S  LIEN,  57.     See  also  Stoppage  in , Tbansittt. 
when  jus  disponendi  is  reserved,  60 


V. 

VALUABLES,  CARRIAGE  OP, 

articles  named  in  the  Carriers  Act,  165 — 169 
articles,  whether  within  Carrier's  Act  a  question  of  fact,  161 
carrier  protected   in   case  of  loss  by   felony  except   felony   by   his   ser- 
vants, 161 
Carriers  Act  limited  to  common  carriers  by  land,  157 — 158 
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VALUABLES,  CARRIAGE  OF— continued. 
declaration — 

carrier  becomes  liable  on,  whether  exacting  extra  charge  or  not, 
177 

carrier's  office,  169 — 170 

effect  of,  169—179 

how  made,  172—173 

made  to  servant  not  at  an  office,  170 — 171 

meaning  of  servant,  171 — 172 

right  to,  independent  of  exhibition  of  notice,  179 

whether  possible  at  an  office  but  not  to  a  servant,  170,  171 
speoial  contract  could  be  made  after,  177 
extent  of  immunity  undar  Carriers  Act,  158 — 159 
extra  charge — 

carrier  must  demand,  175 — 176 

carrier  not  liable  unless  paid  or  agreed  to  be  paid,  177 — 178 

nature  of,  176—177 

payment  of  or  an  engagement  to  pay,  176 

recoverable  if  goods  lost  or  injured,  177 
felony  by  carrier's  servants- 
carrier  liable  for,  180 — 187 

carrier  may  contract  out  of  liability  for,  182 

carrier's  liability  for  co-extensive  only  with  section  1  of  Carriers 
Act,  180—182 

how  established,  182—185 

plaintiff  must  prove,  182 

who  are  servants,  171—172,  185—187 
notice,  the — 

consignor  bound  by,  179 

exhibition  of,  gives  right  to  extra  charge,  174 — 5 

unnecessary  to  give  right  to  declaration,  179 

form  of,  178—179 
packing,  etc.,  when  protection  of  Act  extends  to,  162 
"parcel  or  package, "  meaning  of,  161 — 162 
passenger's  luggage  is  within  the  Act,  163 
protection  of  carrier  only  in  case  of  loss  by  him,  159 — 161 
receipt  for  extra  charge — carrier's  duty  to  give,   180 
right  to  extra  charge  dependent  on  exhibition  of  notice,  174 — 175 
state  of  law  prior  to  Carriers  Act,  154 — 157 
statutory  protection  of  carrier,  157 — 164 
value  declared  not  binding  on  carrier,  164 
"  value  of  £10,"  meaning  of,  164 

W. 
WAREHOUSEMAN, 

liability  of  carrier  when  acting  as.     See  Carrier. 

WARRANTY 

of  fitness  of  vehicles,  carrier  of  passengers  does  not  give,  369 — 371 
whether  common  carrier  of  goods  gives,  21 — 22 

"  WILFUL  MISCONDUCT."     See  Special  Contracts. 
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